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CURRENT TOPICS. 


We learn that Hon. Emory Washburn has resigned 
his professorship in the Harvard Law School. 
Whether or not he intends to retire from active pro- 
fessional life we are not informed, but he has certainly 
earned the right to do so. After attaining to a 
successful practice and after being crowned with the 
highest political honors of his commonwealth he 
gave his riper years to the work of teaching the law. 
How well he has performed that work the pre-emi- 
nent position of Harvard among our schools of law 
bears witness. To the mass of the profession, how- 
ever, Mr. Washburn is more familiarly known by 
his treatises on Easements and Real Property which 
have long since been placed by common consent 
among the classics of legal literature. He is one of 
the few writers who have the faculty of expressing 
the truths of the law ina pleasing style so as to 
make the reading of his books an entertainment 
instead of a drudgery. We trust that his labors in 
this direction are not yet over, and that we shall 
from time to time hereafter have the -pleasure of 
welcoming new productions from his pen. 


We spoke in relation to several of the amendments 
made to the code by the legislature at its last session. 
Some others are worthy of attention. By the amend- 
ment to subdivision 10 of section 53 the jurisdiction 
of justices of the peace in actions to recover the 
possession of personal property is enlarged from $100 
to $200 value of property. This is a proper change 
as it gives the same limit in value to every class of 
actions before these officers. An amendment is 
made to section 173 that seems uncalled for. By 
that section, as it stood the court was allowed in 
furtherance of justice before or after judgment to 
amend the pleadings. The change consists in add- 


| ing the words ‘‘and upon trial.” Now the trial 
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must be before judgment so that the added words 
would seem tobe superfluous, Section 256 is altered 
so as to require a note of issue to be filed twelve days 
instead of eight days, before the court is held and the 
clerk is required to have ready for distribution copies 
of the calendar five days before the court. This we 
think will be a very convenient change for the profes- 
sion, as it will enable the practitioner to know the 
condition of the calendar and the prospect of reaching 
any cause in which he may be interested before the first 
day of the circuit, and not crowd into that day all the 
preliminary arrangements for the circuit which can 
only be made after the calendar is published. The ad- 
dition to section 309 of a clause limiting the amount 
of extra allowance in an action for the foreclosure 
in a mortgage to the sum of $250, and also limiting 
the amount of allowance to a sheriff or referee or 
other officer for any sale under foreclosure to $50, 
and limiting the entire allowance in any action to 
$2000, is undoubtedly proper and perhaps necessary 
in view of the large sums sometimes in times past 
given as costs in foreclosure suits in the city of New 
York, and perhaps elsewhere. Section 315 is so 
changed as to require the payment of costs which 
are absolute and do not abide the event of the action 
within ten days, in default of which proceedings 
on the part of the party in default are to be stayed 
until payment. The propriety of this amendment is 
apparent. The other amendments except the one 
to section 331 which requires appeals to the Court 
of Appeals under subdivisions 2, 3 and 4, and_ those 
not otherwise provided for but allowed by the sec- 
ond chapter of title 11 ($$ 333 to 347), to be made 
within one year after notice of judgment instead of 
two years after perfection of judgment, and those 
noticed in our last number are immaterial. 


The refusal of the Governor to create Monday, 
July 3d, a legal holiday by appointing it a fast 
or thanksgiving day will, we think, meet the 
approval of the business community at large, how- 
ever it may disappoint the ‘numerous bankers and 
men of business” who applied for the holiday. We 
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have already enough regular holidays, and the propo- 
sition to establish on short notice a new one from 
which benefit would accrue to those only engaged in 
banking, an easy and lucrative business, and which 
would certainly work injury and injustice to those en- 
gaged in other vocations, ought not to be entertained 
for a moment. 


The advocates of the Merchant Shipping bill in the 
English Parliament seems to have encountered a new 
difficulty which is nothing less than the question of 
the rights of the Colonies. The bill mentioned is 
for the amendment of, so a8 to make more effective, 
a very humane act passed several years ago, designed 
for the protection of seamen, by bringing the ship- 
ping between England and its Colonies within its 
scope. One of the points pressed by Mr. Plimsoll 
and his friends who have been active in promoting 
this legislation has been the prohibition of deck 
loading in sea-going ships. But certain Canadian lum- 
ber dealers who have in time past been in the habit 
of sending old and worthless ships to Europe so 
overloaded with lumber, that a very large percentage 
never arrived at their destination, oppose the amend- 
ments as an unwarranted interference with Colonial 
trade. It remains yet to be seen who are the stronger 
in this matter in parliament, those who, under the 
pretense of defending Colonial interests, are seeking 
license to carry on traffic at the risk of human life, 
or those who, anxious only for the well being of 
their fellow creatures, are endeavoring to alleviate, 
as far as possible, the sufferings and the dangers of 
those who go down to the sea in ships. 


The new procedure act in England has resulted 
in like manner as did our Code during the first few 
years of its operation in filling the reports with de- 
cisions on practice points. There is, therefore, a 
dearth of interesting cases in the English reports, 
those serials being filled with adjudications of tech- 
nical points turning upon the wording of the stat- 
ute, about as valuable as those contained in the 
early volumes of Howard’s Practice Reports. It 
has been said that it has cost several million of dol- 
lars to find out what our code means, and it is to be 
presumed that a much greater sum will be required 
to meet the expense of construing the English stat- 
ute. 


The English solicitors are extremely annoyed by 
the trespasses of various persons upon the domain 
of their legitimate business. During the past thirty 
years or so there has sprung up a class of men who 
call themselves accountants. Within their proper 
sphere these men are useful and perhaps necessary. 
But very many of them include within their calling 
the collection of accounts, and even go so far as 
to bring actions in the county courts. Not being 
trammeled by the restraints thrown around solicit- 





ors they are enabled to procure business by means 
of advertising, touting, etc., to the great detriment 
of the regular profession. Now a new evil threat- 
ens them, or the barristers, wedo not know which. 
One of these aspiring accountants having tasted the 
sweets of forensic life entered himself as a student 
at the Middle Temple, and would have, after eating 
the prescribed number of dinners, become a member 
of the bar had he not become in the meantime in- 
solvent. Such a result would have been indeed exas- 
perating to the solicitors in the neighborhood of this 
worthy candidate inasmuch as they by law are pre- 
cluded from entering the bar. 


The descendants of Anneke Jans Bogardus, who 
have so long been the objects of ridicule for their 
futile attempts to obtain possession of the estate of 
their ancestor, have new rivals in the field of specu- 
lative litigation. The estate of the late Mr. A. T. 
Stewart is now the point of attack, and a suit is 
already pending to set aside the probate of his will 
by persons who claim to be his blood relatives, and 
to have been unduly passed by in the distribution of 
that estate. As Mr. Stewart, while alive, constantly 
claimed that he had no relations by blood living, 
the probabilities are that the plaintiffs in the action 
mentioned will find it difficult to establish their 
case. But even if they do show what they claim, we 
do not see that they are in any way bettered. The 
deceased gentleman was in the full possession of his 
faculties when he made his last will, the disposition 
of the estate was a proper one, and irregularity in 
the method of probate will hardly be ground for an 
interference by the courts in behalf of those who 
cannot show themselves harmed thereby. 


By chapter 29, of the Laws of 1876, amending 
the Military Code, the 253d section of that Code is 
so changed as to omit the exemption from taxation 
allowed to members of the national guard. This is 
a step in the right direction. All exemptions from 
contributing to the support of the government are 
improper. Relieving one person imposes a heavier 
burden upon others, and such relief is usually of lit- 
tle benefit to the person whom it is intended to 
favor. 


This matter of exemption from taxation of special 
persons and property is at present receiving considera- 
ble attention. By the laws of New York all church 
property, and also real and personal estate belonging 
to a minister of the gospel tothe amount of $1,500, 
is untaxed. Why a clergyman more than any other citi- 
zen should be excused from paying taxes we are una- 
ble to see. The clergy as a rule have easy work, re- 
ceive in many instances large salaries, are excused 
from the payment of physician’s and lawyer’s bills, 
ride free or at half price on the railroads, and in 
various other ways, are excepted from the hard rule 
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of ‘‘pay as you go.” The statute relieving them 
from sharing in the support of the government is 
wrong, and should be repealed. 


Both the candidates nominated for president by 
the great political parties of the country are mem- 
bers of the bar. This is well for the country, as it 
insures a safe man at the head of public affairs in 
any event. The training received by the lawyer, his 
associations, and indeed his prejudices peculiarly fit 
him for official duties. This in times past has been 
recognized both here and in other countries. But 
during the last few years a class of professional poli- 
ticians have grown up, men of no calling, and as a 
rule of very little of what is known as education, 
who have forced themselves into place. The result 
has been that we have had breaches of trust, and de- 
falcations without number among officials. We do 
not say that if lawyers had filled all the offices, we 
would have been free from these misfortunes, but 
we think they would have been comparatively few. 


A bill to equalize bounties has again made its pro- 
gress part way through Congress. It is estimated 
that if it passes it will take from the national treas- 
ury anywhere from forty to one hundred and thirty 
million of dollars. To allow this at this time when 
the government do not pay their notes of hand, and 
those notes are at a discount, is but little less than 
robbery. While there may have been some inequal- 
ity in the recompense given to the various soldiers 
who served during the late war, they were all, so far 
as money remuneration was concerned, well paid. 
Some were paid exorbitant amounts in the shape 
of bounties, which others did not get, but because 
such is the fact is no reason why the government 
should attempt to place all on the same footing, 
especially at the present time. We suspect, how- 
ever, that the bounty brokers and claim agents about 
Washington are the ones principally anxious to 
secure the success of the bill in question, and the 
ones who would obtain the greater share of the 


money disbursed under it. 
———_q____— 


NOTES OF CASES. 

HE case of Tatham v. City of Philadelphia, re- 
cently decided by the Philadelphia Common 
Pleas, involves the question as to the power of the 
common council of Philadelphia to make appro- 
priations for the extension of the hospitalities of the 
city to distinguished guests or for the appropriate 
celebration of public occasions. The bill stated that 
the council of the city had passed an ordinance 
appropriating $50,000 to meet official contingent 
expenses of the Centennial, one of which was stated 
to be the extending to such persons as the mayor 
should deem worthy thereof the hospitalities of the 
city, including board and lodging, etc., and means 
of enjoying their visits, and prayed that the ordi- 





nance be declared void, and the mayor be enjoined 
from acting under it. The court held that, under 
the charter of Philadelphia, the right to pass the 
ordinance in question existed. The reason given is 
in fact that such power has been exercised without 
question for a long period of time, and that that 
city is not governed by the general rule. This rule 
as stated in Dillon in municipal corporations, § 100, 
is that ‘‘ without express power a public corporation 
cannot make a contract to provide for celebrating 
the Fourth of July, or to provide an entertainment 
for its citizens or guests, such contracts are void,” 
This seems to be very emphatically adhered to by the 
courts of New York and Massachusetts. See Hodges 
v. Buffalo, 2 Den. 110; Cornell v. Guilford, 1id., 
510; Hood v. Iynn, 1 Allen, 103; Geary v. Stoneman, 
id. 319; Tash v. Adams, 10 Cush. 252; Claflin v. 
Hopkinton, 4 Gray, 502. If the Pennsylvania courts 
adopt a different doctrine, it seems to us that they 
will open the door toa very dangerous use of the 
public funds of municipal corporations. 


The case of Robinson v. The New York Central & 
Hudson River R. R, Co., recently decided by the Court 
of Appeals, an abstract of the opinion in which is 
given in this number, presents a new phase of the 
law in reference to contributory negligence. The 
plaintiff while gratuitously riding upon the high- 
way in a carriage, by the invitation of the driver, 
who was competent to care for such carriage, was 
injured at a railroad crossing by a collision between 
the carriage and defendant’s train. The defendant 
set up in an action, brought in consequence of such 
injury, contributory negligence on the part of the 
driver of the carriage, which, it was claimed, was 
imputable to plaintiff. The court held that it was 
not; Church C. J., who delivered the opinion, said 
that ‘‘the rule of contributory negligence is very 
strict in this State, and should not be extended, nor 
should the rule of imputable negligence be extended 
to new cases where the reason for its adoption 


“is not apparent.” This applies to the cases where 


the plaintiff is riding in a private conveyance gra- 
tuitously, the principle recognized in respect to 
public conveyances for hire, that if there is a col- 
lision between two carriages or trains belonging to 
different owners, a passenger in one carriage or 
train, if the collision is caused by the joint negli- 
gence of those in charge of both carriages or trains, 
may recover from either owner for such injury as 
he may sustain. This rule is adopted in Colegrove v. 
N.Y. &H. R. R. Co., 20 N. Y. 492, and Darvey v. 
Chamberlain, 4 Esp. 229; Barrett v. Third Avenue 
R. R. Co., 45 N. Y. 628; Chapman v. N. H. R. R. 
0o., 19 N. Y. 341; Webster v. H. R. R. R. Co., 38 
N. Y. 260; Tuff v. Warman, 2 C. B. (N. 8.) 740; 
8. C., 5 C. B. (N. 8.) 573; Bigby v. Huwwitt, 5 
Exch. 540. 
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IMPLIED CONTRACTS FOR SERVICE.* 


N order to constitute the relation of master and 
servant inter se, the contract need not be in 
writing, unless the hiring is for more than one year.(1) 
It is sufficient if the term is fixed, even though the 
price is not agreed upon, or if, in fact, there is a 
contract express or implied, whether for a definite 
period or not, or whether a definite, or any price 
for the service is agreed upon. Jf services are actu- 
ally rendered by one for another, under a contract of 
hiring, or under such circumstances that the law will 
imply a promise to pay therefor, the relation of mas- 
ter and servant exists as much as though a definite 
contract for such services had been made.(2) The 
mere fact that services have been rendered for another 
does not always of itself raise an implied promise to 
pay therefor, but the circumstances under which the 
services were rendered, the situation, condition and 
relation of the parties, the character and value of the 
services, and the necessity therefor, are all proper 
elements to be considered, and, in the absence of 
any promise to pay, it is a question of fact for the 





*From advance sheets of Wood’s Treatise on Master and 
Servant, in the press of Mr. John D. Parsons, Jr. 

() By the common law, a contract of hiring might be 
either by deed or parol, the only distinction being, that, 
when the hiring was by deed, the discharge must also be 
by deed, but when the hiring was by parol, the discharge 
might also be by parol, and this was so, whether the hiring 
was for one year or more, as by the common law no distinc- 
tion was made as to amount or time in contracts. The Stat- 
ute of Frauds is in restraint of the common law. Smith’s 
Master and Servant, p. 35. 

(2) Addison on Contracts, 2d Am. Ed., 52; Hughes v. Len- 
nay, 5 M. & W. 183. 

In Nimmo v. Walker, 14 La. Ann. 581, the plaintiff had 
for several years been in the employ of a person without 
any arrangement as to compensation, or any definite con- 
tract to render service for him, but the deceased had prom- 
ised him that if he would remain with him he would make 
provision for him in his will. He died without making any 
such provision for the plaintiff, and in an action against the 
estate, it was held that under such circumstances the law 
would imply a contract to pay the plaintiff what his servi- 
ces were reasonably worth. See, also, Baxter v. Gray, 4 Sc. 
N. R. 374. 

But the mere fact that a person renders services for an- 
other is not of itself sufficient to raise a promise to pay. 
Whether or not any such promise will be implied, must de- 
pend upon the circumstances of each case. The real test is, 
whether the services were rendered under such circumstances 
as to show that he looks to be paid as a matter of right, and 
such that the person for whom they were rendered, was bound 
to know that he claimed compensation therefor or was legally 
entitled thereto. In such case the law will imply a promise 
to pay, and a recovery may be had upon a quantum meruit. 
Higgins v. Hopkins, 3 Exch. 166. 

In Baxter v. Gray, ante, Tindal, C. J., in passing upon the 
right of recovery for services where no definite contract 
existed, said: “If the evidence had shown that the work 
had been done upon an understanding that the plaintiff was 
to make no charge, but should receive a legacy on the death 
of Mrs. B, that would have amounted to an agreement that 
the remuneration for the plaintiff's services should depend 
solely upon her will, but no such understanding was 
proved. The plaintiff probably hoped and expected to re- 
ceive a legacy : but this hope failing, I see no reason why he 
should not be remitted to his legal rights. 





jury to find from all the facts and circumstances 
whether the plaintiff expected to be paid, and whether 
the defendant expected, or ought to have expected, to 
pay him, and if so, the value of the services is the 
measure of compensation.(3) If services are ren- 
dered without any intention of charging compensa- 
tion, and are accepted with that understanding, no 
promise to pay can be implied, and no recovery be 
had therefor, (4) even though done under an expec- 
tation of a legacy or other benefit, but without a 
promise of one ;(5) but where there is a request to 
perform the service, (6) or an agreement to give a 
legacy or other benefit, which was not performed, (7) 
from such agreement the law will imply a promise 
to pay the reasonable value of the services. If the 
person for whom the services are rendered has reason 
to expect, or to believe that the person expects to be paid 
Sor his labor, and does nothing to disabuse him of this 
expectation, but allows him to go on rendering import- 
ant services for him, the law will imply a promise to 
pay what such services are reasonably worth, and 
he cannot screen himself from liability upon the 
ground that he never agreed to pay any thing, or 
even that the services were rendered upon the un- 
derstanding that he should pay only such compensa- 
tion as he saw fit to give. In either case, the law 
will compel the defendant to pay what he, acting 
bona fide in view of all the circumstances, ought to 
pay. The simple question is, whether there was a 
definite mutual agreement or understanding that 
any thing should be paid. (8) 

Services rendered for another, however meritori- 
ous or beneficial, without the request or privity of 
such person, cannot be recovered for.(9) There 





(8) Hurst v. Hess, 41 Mo. 441; Robinson v. Cushman, 2 Den. 
(N. Y.) 149; Belt v. Cook, 3 Cranch, C. C. (U. 8.) 666; McAtee 
v. United States, 15 Leg. Int. 355; Woodard v. Bugsbee, 4 T. 
& C. (N. Y.) 398; Goddard v. Foster, 17 Wall. (U. 8.) 128; An- 
gelo v. Sunal, 14 Cal. 402; Sprague v. Waldo, 38 Vt. 139; 
Burnett v. Robinson, 18 La. Ann. 204; Chiniquy v. 
Deliere, 37 Ill. 287; Tucker wv. Virginia, 4 Nev. 2; 
Ross v. Mitchell, 28 Tex. 150; Admr. v. Richmond 
College, 41 Mo. 302; Dougherty v. Whitehead, 31 id. 255; 
Schwartz v. Schwartz, 26111. 81; Fraylor v. Sonora, etc., Co., 
17 Cal. 594; Morris v. Barnes’ Adm’rs, 35 Mo. 412; Ames v. 
Potter, 7 R. I. 265; Fife v. Eisenlord, 32 N. Y. 229. 

(4) James v. O'Driscoll, 2 Bay &. C.), 101; Morris v. Barnes, 
ante. 

(5) Lee v. Lee, 6 G. & J. (Md.) 309 ; Little v. Dawson, 4 Dall. 
(Penn.) 111. 

(6) Roberts v. Swift, 1 Yeates (Penn.), 209. 

(}) Jacobson v. LeGrange, 3 Johns. (N. Y.) 199; Patterson 
v. Patterson, 13 id. 379. 

(8) Owen v. Bowen, 4C. & P. 93; Bryant v. Flight,5 M. & 
W. 114. 

(9) As if he assists in saving his property from conflagra- 
tion (Bartholomew v. Jackson, 20 Johns. [N. Y.] 28), or puts 
repairs upon his fences to prevent the escape of his cattle 
(Caldwell v. Eneas, 2 Const. Rep. [S. C.] 348), or adds extra 
work toa job being done by him without consulting his 
employer (Hart v. Norton, 1 McCord [S. C.] 22) ; so where one 
performs public duties without employment by the proper 
officer, he cannot recover therefor, and no implied promise 
will be raised in his favor. As where one discharges the 
functions of a measurer, the collector will not be liable for 
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must be either a request or a tacit assent thereto un- 
der such circumstances as show that the person ren- 
dering them expected to have, and that the per- 
son for whose benefit they were rendered expected 
to pay therefor so much as they were worth.(10) 
The relation of master and servant inter se, must 
exist, either by virtue of an express or implied con- 
tract, and the person rendering the service must for 
the time being be subject to the direction of the 
master. Where one requests another to perform 
services for him, and no provision is made for com- 
pensation, the law implies a promise to pay what 
they are reasonably worth.(11) And where one com- 
pels another to perform services for his benefit, the 
law treats the services as having been done at the 
request of the person compelling them, and holds 
him charggable for their value,(12) so where they are 
rendered with his tacit assent;(13) but when done 





his fees unless he employed him (Pincheon v. Delancy, 2 
Yeates [Penn.], 22). Voluntary services are not generally 
the subject of an action. Thus where a tenant builds fen- 
ces or makes repairs upon the demised premises, without 
the request or assent of the landlord, no recovery can be 
had. Mumford v. Brown, 6 Cow. (N. Y.) 475. Or where one 
owning the upper story of a house repairs the roof, he can- 
not recover a pro rata proportion of the expenses of the 
owner of the lower story, even though he requested him to 
join in such repairs. Loring v. Bacon, 4 Mass. 65. So where 
one has a privilege of getting water from a well, he cannot 
recover of the owner for a new sweep, bucket or other re- 
pairs upon the well, however necessary. Doane v. Badger, 
12 Mass. 65. 

(10) Roberts v. Swift, 1 Yeates (Penn.), 209; Jones v. Jin- 
cey, 9 Gratt. (Va.) 708. 

(il) Van Arman v. Byington, 38 Ill. 443; Weeks v. Holmes, 
12 Cush. (Mass.) 215. 

(12) Peter v. Steel, 3 Yeates (Penn.), 250; Cook v. Husted, 
12 Johns. (N. Y.) 188. 

(13) In James v. Bixby, 11 Mass. 37, Parker, J., says: ‘* This 
general doctrine is probably true. * * Where labor 
is performed upon a ship, or any other chattel, the pre- 
sumption would naturally and legally be that it was done, 
not only for the benefit, but at the request of the owner; 
and an implied promise to pay would arise, which in law 
would charge the owner for a reasonable compensation for 
the work and labor performed.” 

In Trustees, etc, v. Allen, 14 Mass. 175, the same judge in 
delivering the opinion of the court, referring to a former 
opinion of the court in the case of Trustees, etc. v. Flint, 
which is not reported, said: ‘Flint being one of the trus- 
tees, never having dissented from any of their acts, and 
having, when called upon for payment, sent a man who was 
a debtor of his to work out a part of his subscription, it was 
thought that a recognition of his promise, accompanied bya 
knowledge on his part that the expense was going on, au- 
thorized a recovery against him to the amount of his sub- 
scription on the ground of the money paid, laid out and 
expended, to his use, and at his request. It was also thought 
to be like the case of a man working upon the house of another, 
who had knowledge of his proceedings, in which case, although 
he could prove no express promise or request, he would undoubt- 
edly recover for his labur. This case only differs from that 
of Flint in the fact that the defendant was not a trustee. 
But he was an inhabitant of the same town, and must have 
known of the erection of the building; and he actually ad- 
vanced some part of the materials. * * This was 


sufficient to justify the trustees in proceeding upon the 
faith of his subscription, and having done so, they have 
expended money for him on his implied request.” 

In Dougherty v. Whitehead, 81 Mo. 255, the defendant 








without any previous request or privity, however 
beneficial or meritorious, or however necessary even 
for the protection of the person’s property, no re- 
covery can be had, for no promise to pay therefor 
can be implied, and the danger of such a doctrine 
would be too great to warrant its adoption.(14) So 
where services were originally rendered gratuitously, 
although of great value, yet the party rendering 
them cannot afterward set up a legal claim therefor, 
for no promise, express or implied, can be predica- 
ted of such services. The rule applicable to such 
claims would seem to be that all contracts must be 
good or bad in their inception, and cannot be made 
to depend for their validity upon subsequent contin- 
gencies, unless the assent of the party sought to be 
charged is clearly established. By this it is not 





placed in the plaintiff’s hands a large number of small notes 
for collection. The plaintiff gave a receipt for such notes, 
and performed services in collecting or attempting to col- 
lect them. No contract was proved as to compensation, 
and it was claimed by the defendant that no recovery could 
be had because by the terms of the receipt the plaintiff had 
agreed to account for the whole proceeds thereof. The 
court held, that the plaintiff in the abserce of any agree- 
ment as to compensation was entitled to recover the rea- 
sonable value of his services, Scott, J., saying : ** Where one 
man at the request of another performs beneficial services 
for him, unless it is agreed or can be inferred from the circum- 
stances that the services were to be rendered without compensa- 
tion, the law, in the absence of an express contract, will imply 
a promise on the part of him for whom the services were ren- 
dered, to pay for them, what they are reasonably worth,” and 
in such cases, the burden of proving the gratuitous charac- 
ter of the services is always upon the defendant. 

In Lewis v. Trickey, 20 Barb. (N. Y.) 387, the plaintiff en- 
tered the service of the defendant under void indentures . 
of apprenticeship and remained in his service working up- 
on his farm for about five years when he left, and brought 
this action claiming twelve dollars a month for his services. 
It was claimed that no recovery could be had except upon 
the indentures, and that no contract could be implied ex- 
cept such as was expressed therein. The referee reported 
the facts, and found for the plaintiff, after deducting pay- 
ments made to the plaintiff by the defendant, the sum of 
$67, upon which judgment was rendered for him; on ap- 
peal the judgment was affirmed, Johnson, J., saying: 
*“When one person performs labor for another, the law 
presumes a request and promise to pay what such labor is 
reasonably worth, unless it is shown that they were rendered 
gratuitously, or under circumstances that repel the presump- 
tion of a promise that compensation shall be made.’”’ The 
court held, that the indentures being void, the plaintiff was 
not bound thereby, but was justified in claiming the rea- 
sonable value of his services, and that in determining their 
value it was proper to prove their value by the opinion of 
witnesses who were acquainted with the valué of such 
labor in that neighborhood. 

In Weston v. Davis, 24 Me. 374, Shepley, J., said: “ When 
one person performs services for the benefit and with the 
knowledge and tacit consent of another, the law implies a 
promise to pay a reasonable compensation for them, 
but such a promise is only implied when there 
does not appear to have been an express agreement 
or employment. When two or more persons are in- 
terested in having labor performed, and one of them re- 
quests a person to do it, he is presumed to act in behalf of 
all of them.”’ But when a principal employs a person to 
perform labor, his surety will not be held chargeable unless 
he is aware that the person intends to charge him therefor. 
Id. 

(14) Bartholomew v. Jackson, 20 Johns. (N. Y.) 28. 
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intended to express the doctrine that a recovery 
may not be had for valuable services rendered by 
one for another, when at the time they were ren- 
dered, no contract, express or implied, could be pre- 
dicated upon such services; but that the person ren- 
dering such services gratuitously, and with the 
understanding that no charge was to be made there- 
for, cannot subsequently, without any promise on 
the part of the person sought to be charged, set up 
a claim for such services against him.(15) But even 
where beneficial services are gratuitously rendered, 
so that no legal claim exists therefor, the party for 
whose benefit they were rendered may give validity 
thereto as a legal claim against him by expressly 
promising to pay therefor, even after the services are 
rendered .(16) 

Although at common law an involuntary deposi- 
tary of goods, as one who finds goods, or who comes 
into possession of them by ‘‘wind or flood,” or by 
their being left on his premises without his knowl- 
edge or consent by an outgoing tenant or other per- 
son, has no lien thereon for their keeping, or the 





(15) This doctrine was well illustrated by the court in 
James v. O’ Driscoll, 2 Bay (S. C.) 103. In that case the plain- 
tiff and defendant were physicians resident in the same 
neighborhood, and were at the time when the services 
were rendered on friendly terms with each other. The 
plaintiff attended upon the defendant’s family profession- 
ally several times. No charge was made therefor vy the 
plaintiff, until two years after they were rendered, when, 
the parties having quarreled, the plaintiff made his charges 
and brought this action to recover therefor. The judge at 
nisi prius left the question to the jury whether the services 
sought to be recovered for were rendered as a favor or as a 
charge, instructing them that if they were rendered as a 
favor no recovery could be had therefor. Upon appeal, the 
court said: “It is a correct rule of law, that all contracts 
must be good or bad in their original creation, and must 
not depend upon subsequent contingencies. That is, 
whether the party chose to make it a gift or a charge at a 
future day or not. The law will never permit a friendly act, 
or such as was intended to be an act of kindness or benevolence 
tobe afterward converted into a pecuniary demand. It would 
be doing violence to some of the kindest and bes: effusions 
of the heart, to suffer them afterward to be perverted by 
sordid avarice, whatever differences may afterward arise 
among men, let these generous and meritorious acts re- 
main lasting monuments of the good offices intended to 
the days of good neighborhood and friendship, and let no 
after circumstances tarnish or obliterate them from the re- 
collection of the parties.” 

In Osborn v. The Governors of Guy’s Hospital, 2 Strange, 
728, the plaintiff who was not a broker by profession, but 
was a friend of Mr. Guy, transacted his stock affairs for 
him. The plaintiff showed no agreement to pay him for his 
services, on the part of Mr. Guy, but, as the reporter says, 
“it looked strongly as if he did not expect to be paid, but 
to be considered for it in his will.”” Raymond, C. J., direc- 
ted the jury that if that was the case, they could not find 
for the plaintiff though nothing was given him by the will, 
for they should consider how it was understood by the parties 
at the time of doing the business, and that a man who expects 
to be made amends by a legacy cannot afterward resort to his 
action. See, also, Lee v. Lee, 6 G. & J. (Md.) 309; Little v. 
Dawson, 4 Dall. (Penn.) 111. 

(16) Snyder v. Castor, 4 Yeates (Penn.), 353; Davison v. 
Davison, 13 N. J. Eq. 246; Lee v. Lee, 6 G. & J. (Md.) 309: 
Little v. Dawson, 4 Dall. (Penn.) 111; Grandin v. Reading, 10 
N. J. Eq. 370. 





expenses incurred in their preservation,(17) yet, if 
the owner subsequently reclaims the goods, the law 
implies a promise to pay the reasonable expense of 
their preservation. (18) ‘He who receives back,” 
says Domat, ‘‘a thing which he has lost, is obliged, 
on his part, to reimburse the finder the expenses in- 
curred by him in the preservation and restoration of 
the thing lost, such as the expense of feeding a stray 
beast, which required nourishment, or the carriage 
and conveyance of the thing lost to some place of 
safety, or the expense of advertisements, or the pub- 
lication of printed notices, in order to give informa- 
tion to the owners.” The authorities, as to what 
at common law are the rights of such depositaries 
of property, are not clear nor numerous, but the 
tendency of the courts is to the adoption of the rule 
advanced by the civil law. In Doctor amd Student, 
chap. 51, it is said: ‘*Though a man waive the 
possession of his goods, and saith that he forsaketh 
them, yet, by the law of the realm, the property 
still remaineth in him, and he may seize them after, 
when he will. And if any man, in the meantime, 
puts the goods in safeguard to the use of the owner, 
I think he doth lawfully, and that he shall be 
allowed for his reasonable expenses, on that behalf, 
as he shall be of goods found; but he shall have no 
property in them, no more than in goods found;” 
and probably the author intended to be understood 
that his liability for expenses should only be raised, 
when he, in fact, reclaimed the goods. In an Eng- 
lish case, (19) when a lot of lumber, placed on a 
rack in a navigable stream, became accidentally 
loosened and was carried by the tide a considerable 
distance and lodged upon a tow-path, and a stranger 
took it in his wagon and transported it to a place of 
safety, it was held that he had no lien upon the lum- 
ber for his labor and expenses; but Eyre, C. J., in- 
timated that he would, after its restoration, have 
been entitled to recover his reasonable expenses of 
theowner. In a New York case,(20) the court held, 
that where property—in this case wild geese, which 
had been domesticated—came into the possession of 
@ person involuntarily, as an estray, or by finding, 
while the finder or person taking care of the prop- 
erty had no lien upon the property for his reasonable 
expenses, yet he had a right of action therefor. Ina 
case which was decided in the Kentucky courts, (21) 
the court laid down the broad rule that, in all 
cases where one loses valuable property, there is an 
implied request from the owner, to all persons, to 





(17) Story on Bailments, §§ 44 a, 83 a, 121a; Amory v. Flynn. 
10 Johns. (N. Y.) 102; 3 Stephen’s Nisi Prius, 26900. 

(18) Domat, pt. 1, lib. 2, tit. 9, art. 2; Tome v. Four cribs of 
lumber, Taney (U. 8.) 523; Preston v. Neale, 12 Gray (Mass.), 
222; Amory v. Flynn, ante; Nicolson v. Chapman, 2 H. BI. 
254; Story on Bailments, §§ 121 a, 621 a; Doctor and Student, 
cap. 51. 

(19) Nicholson v, Chapman, 2 H. Bl. 258. 

(20) Amory v. Flynn, ante. 

(21) Reeder v. Anderson, 4 Dana (Ky.), 193. 
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endeavor to secure it for him, and that, therefore, 
there is an implied undertaking to at least indemnify 
him for the time and money expended by him in 
finding it. In that case the defendant lost one of 
his slaves, and the plaintiff went in search of him 
and recaptured him, and the action was to recover 
for the time and money expended in so doing. This 
case carries the rule to an extreme limit, and stands 
alone in its doctrine. Indeed no case has ever car- 
ried the doctrine of implied obligations so far, and, 
besides being unsustained by authority, it is equally 
unsupported upon grounds of public policy. ‘The 
court failed to distinguish in this case between an 
involuntary depositary of property, or one who cas- 
ually finds it, and, ‘“‘in the meantime, puts the 
goods in safeguard to the use of the owner,” and 
one who voluntarily and officiously seeks for and 
finds it. In the latter instance, it is difficult to see 
upon what principles an implied promise can be 
raised, and it is also difficult to see why, if the propo- 
sition laid down by the court is to be accounted 
good law, any person who goes in search of such 
lost property may not recover for the time and 
money expended in such search, whether he finds the 
property or not. Tf, as the court say, ‘‘there is an 
implied request from the owner to all persons to en- 
deavor to secure it for him,” every person who 
makes such endeavor, by virtue of such implied re- 
quest, is entitled to be compensated for his time and 
money expended in obedience thereto, whether suc- 
cessful or not; and thus the dooris opened by which 
the owner of lost property might be ruined by rea- 
son of being compelled to pay for officious services. 
We apprehend that the doctrine of this case will 
not find many indorsements from our courts. Nor 
do we apprehend that the court really intended to 
lay down any such rule, but intended to restrict the 
application of it to cases where the property was 
actually found. But even in that view of it, is the 
doctrine tenable? Suppose that the slave had wan- 
dered from one part of the globe to another, and 
the plaintiff had pursued him for years before he 
captured him, and in the meantime had expended 
money and time to an amount many times in excess 
of the value of the slave, according to the doctrine 
of the court, the services and money being expend- 
ed under an implied request, the owner would be 
compelled to pay therefor, even though the slave, 
by operation of law, was to become free the very 
next day. There are no well-considered cases 
where the doctrine of an implied promise to indem- 
nify has been extended beyond the case of a casual 
Jinding of property, or involuntary depositaries, 
when the time and money expended was necessary 
Sor the preservation of the property, and the owner sub- 
sequently reclaimed it.(22) And even in the latter 
(22) Preston v. Neale, 12 Gray (Mass.) 222; Tome v. Four 


cribs of lumber, Taney (U. 8.) 533; Baker v. Hoag, 3 Barb. 
(N. Y.) 208; Chase v. Corcoran, 106 Mass. 286. 








class of cases, the authorities are by no means uni- 
form, and there are but few cases in which the doc- 
trine reaches beyond bare dicta, while in others it is 
positively denied. In a case decided in Oregon, (23) 
the defendant lost two horses. The plaintiff found 
them and claimed compensation for his time and 
trouble in so doing. Williams, J., in denying the 
plaintiff's claim, said: ‘No person is bound inlaw 
to take trouble with property which he finds; and 
if, without any knowledge of the owner’s wishes, he 
does incur expense on account of it, does he 
not, in so doing, trust the liberality of the owner, 
rather than the force of law, for it may be that the 
owner of the property does not desire to have his 
property disturbed, or if lost, prefers to find it him- 
self.” In a recent case in Massachusetts,(24) the 
plaintiff found the defendant’s boat adrift on tide- 
water, brought it to shore, and stored it for two 
years, when the defendant reclaimed it. The court 
held, in an action to recover the reasonable expenses 
incurred by the plaintiff in preserving the boat, that 
he was entitled to recover them. In another Mas- 
sachusetts case,(25) it was held, that where an out- 
going tenant leaves goods in the house without any 
agreement with the landlord, and the landlord stores 
and takes care of the goods, while the landlord has 
no lien upon the goods for his care of them, yet he 
is entitled to a reasonable compensation for storing 
them until demanded, but not afterward. Thus as 
a result of all the cases, it may be fairly said, that 
in all cases where a finder of property, or an invol- 
untary depositary thereof, keeps the same in trust 
for the owner, and expends time or money in its 
necessary preservation, he is entitled to recover of 
the owner, when he has reclaimed it, reasonable in- 
demnity therefor; but if the owner does not choose 
to reclaim the property, no recovery can be had for 
such expenses.(26) But in no case has he a lien 
upon the property for such expenses, and if he re- 
fuses to deliver it upon demand an action of trover 
will lie against him therefor, and the existence of 
his claim for indemnity will afford no defense. (27) 
But if a reward has been offered for the recovery of 
the property, he may retain it until the reward is 
paid.(28) 

The mere fact that valuable services are rendered 
does not raise a liability on the part of him for 
whom they were rendered, even though at his re- 





(23) Watts v. Ward, 1 Oregon, 86. 

(24) Chase v. Corcoran, 106 Mass. 286. 

(25) Preston v. Neale, 12 Gray (Mass.), 222. 

(26) Doctor and Student, chap. 51; 1 Rolle’s Abr. 879 ; Salk. 
656 ; Domat, p. 1, lib. 2, tit. 9, art. 2; Story on Bailments, 
121 a, 621a; 3 Steph. N. P. 2690; Amory v. Flynn, 10 Johns. 
(N. Y.) 102; Preston v. Neale, 12 Gray (Mass.) 222; Nichol- 
son v. Chapman, 2H. Bl. 254; Tome v. Four cribs of lum- 
ber, Taney (U. 8.) 533; Chase v. Corcoran, 106 Mass. 286. 

(27) Nicholson v. Chapman, 2 H. Bl. 254; Tome v. Four 
cribs of lumber, ante. 

(28) Wentworth v. Day, 3 Metc. (Mass.) 352; Wilson v. 
Guyton, 8 Gill. (Ind.) 2138. 
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quest, if the circumstances are such as to rebut the 
inference that compensation was expected to be re- 
ceived or paid; (29) therefore when the service is 
performed out of motives of kindness, or in the ex- 
pectation of a possible benefit to result to the per- 
son performing it, in the absence of an express con- 
tract, no implied contract can be raised. In the 
case of architects putting in bids for the construc- 
tion of buildings, or of engineers for the construc- 
tion of bridges or other works, and furnishing plans 
and specifications therefor, unless the parties calling 
for bids expressly agree to pay for such plans and 
estimates there can be no contract or promise to pay 
for them implied, for there is nothing in the circum- 
stances that show that pay was expected to be 
received or given, except through the possible bene- 
fit to the parties performing the service in the 
acceptance of their bids. (80) Such services are 
regarded as purely voluntary and gratuitous, unless 
the plans furnished are made use of, in which event, 
from their adoption or use, a promise to pay their 
value would be implied, unless it was provided in 
the call for bids that such plans or parts of plans 
might be used gratuitously. 

Where a person agrees to serve gratuitously, no 
promise to pay a reasonable compensation can be 
implied, and where a person serves under an agree- 
ment, or upon the understanding that the payment 
of compensation shall depend upon the happening 
of a certain contingency, which contingency does 
not happen, no recovery can be had, however bene- 
ficial the services may have been. The agreement 
of the parties, if there be one, or if not, their un- 
derstanding as to the matter of compensation is to 
control, but if there be no agreement or definite 
understanding, and no circumstances that would 
repel such a presumption, the law will imply a prom- 
ise to pay the reasonable value of the services.(31) 


(To be continued.) 





(29) In Palmer v. Haverhill, 98 Mass. 487, the defendant 
town advertised for proposals for the construction of about 
2,700 feet of stone sewer, to be built in three separate sec- 
tions. Separate propssals to be made for each section. The 
selectmen reserved the right to reject all bids if none were 
satisfactory. The plaintiff sentin proposals for the work 
and prepared estimates for the same, and his bid was the 
lowest, but the defendants rejected all the bids, whereupon 
the plaintiff brought this action to recover for time and 
labor expended in making such estimates. Foster, J., in 
passing upon the validity of the claim, among other things, 
said : “ The plaintiff’s first claim is, that the town is at least 
bound to repay him for the money expended, and labor 
performed in making estimates. There is no evidence of 
any express promise to do so, and we are aware of no prin- 
ciple of law by which such a promise can be implied under 
such circumstances.” 

(30) Palmer v. Haverhill, ante ; Topping v. Swords, 1 E. D. 
8. (N. Y.) 609; Buck v. Amidon, 41 How. Pr. (N. Y.) 876; 
Nourry v. Lord, 2 Keyes (N. Y.), 617. 

(81) In Zerrahn v. Ditson et al., 117 Mass. 553, the general 
managers of a!musical festival wrote a letter to the plaintiff, 
promising as security for the payment of services to be 
rendered by the plaintiff to guarantee a certain sum for his 





LIMIT OF FEDERAL POWER IN PROTECTING 
THE RIGHTS OF CITIZENS. 


HE case of The United States, plaintiffs in error, v. 
Cruikshank and others, decided at the last term of 
the United States Supreme Court, contains an interest- 
ing discussion in respect to the limit of the power of 
the Federal government in protecting the citizen resid- 
ing in any State in the exercise of his general rights. 
The case arose in Louisiana, the defendants having 
been indicted under section 6 of the enforcement act 
of May 31, 1870, which is as follows: 

“That if two or more persons shall band or conspire 
together, or go in disguise upon the public highway, 
or upon the premises of another, with intent to vio- 
late any provision of this act, or to injure, oppress, 
threaten, or intimidate any citizen, with intent to 
prevent or hinder his free exercise and enjoyment of 
any right or privilege granted or secured to him by 
the constitution or laws of the United States, or be- 
cause of his having exercised the same, such person 
shall be held guilty of felony, and, on conviction 
thereof, shall be fined or imprisoned, or both, at the 
discretion of the court—the fine not to exceed five 
thousand dollars, and the imprisonment not to exceed 
ten years —and shall, moreover, be thereafter ineligi- 
ble to, and disabled from holding, any office or place 
of honor, profit, or trust, created by the constitution 
or laws of the United States.’ 16 Stat. 141. 

The indictment contained sixteen counts, divided 
into two series of eight counts each. The general 
charge in the first eight counts was that of ‘* banding,”’’ 
and in the second eight that of ‘‘ conspiring,”’ together 
toinjure, oppress, threaten, and intimidate Levi Nelson 
and Alexander Tillman, citizens of the United States 
of African descent and persons of color, with the intent 
thereby to hinder and prevent them in their free exer- 
cise and enjoyment of rights and privileges ‘‘ granted 
and secured” to them “in common with all other 
good citizens of the United States by the constitution 
and laws of the United States.’’ The question certi- 
fied arose upon a motion in arrest of judgment after 
a verdict of guilty generally upon the whole sixteen 
counts, and was stated to be whether “ the said sixteen 
counts of said indictment are severally good and sufli- 
cient in law, and contain charges of crimiual matter 
indictable under the laws of the United States.” 

Mr. Chief Justice Watre delivered the opinion of 
the court. He said: 

“The offenses provided for by the statute in ques- 





services, provided the proceeds of the festival resulted in 
the amount being placed to his—the agent’s— credit, and 
stipulating that neither the executive committee nor any 
person connected with the festival except the agent should 
be responsible for the fulfillment of the contract, and that, 
should the festival result in a loss, the plaintiff should have 
no claim against the agent vr anybody else connected 
therewith. The plaintiff accepted this proposition by let- 
ter. It was held by the court that the plaintiff could not 
maintain an action against the managers for a reasonable 
compensation for his services after the festival resulted in 
a loss, and it was also held that the plaintiff having accept- 
ed the proposition in writing, parol evidence was not ad- 
missible to show that the plaintiff, prior to signing the first 
letter, insisted that the letter was not according to their 
previous talk, and that the agent then said in response toa 
statement of the plaintiff, that he ‘‘did not mean to run 
any risk ;” that “‘if every thing fails, I will make the com- 
mittee pay you,” was not competent evidence to vary or 
control the letter. 
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tion do not consist in the mere ‘ banding’ or ‘ con- 
spiring’ of two or more persons together, but in their 
banding or conspiring with the intent or for any of 
the purposes specified. To bring this case under the 
operations of the statute, therefore, it must appear 
that the right, the enjoyment of which the conspira- 
tors intended to hinder or prevent, was one granted 
or secured by the constitution or laws of the United 
States. If it does not so appear the criminal mat- 
ter charged has not been made indictable by any act 
of Congress. 

“We have in our political system a government of 
the United States and a government of each of the 
several States. Each one of these governments is dis- 
tinct from the others, and each has citizens of its own 
who owe it allegiance, and whose rights, within its juris- 
diction, it must protect. The same person may be at 
the same time a citizen of the United States and a 
citizen of a State, but his rights of citizenship under 
one of these governments will be different from those 
he has under the other. Slaughter-House Cases, 16 
Wall. 74. 

“Citizens are the members of the political community 
to which they belong. They are the people who com- 
pose the community, and who, in their associated ca- 
pacity, have established or submitted themselves to 
the dominion of a government for the promotion of 
their general welfare and the protection of their indi- 
vidual as well as their collective rights. In the forma- 
tion of a government the people may confer upon it 
such powers as they choose. The government when 
so formed may, and when called upon should, exercise 
all the powers it has for the protection of the rights of 
its citizens and the people within its jurisdiction, but 
it can exercise no other. The duty of a government 
to afford protection is limited always by the power it 
possesses for that purpose. 

**Experience made the fact known to the people of 
the United States that they required a national gov- 
ernment for national purposes. The separate govern- 
ments of the separate States, bound together by the 
articles of confederation alone, were not sufficient for 
the promotion of the general welfare of the people in 
respect to foreign nations, or for their complete pro- 
tection as citizens of the confederated States. For 
this reason the people of the United States, ‘in order 
to form a more perfect Union, establish justice, insure 
domestic tranquillity, provide for the common defense, 
promote the general welfare, and secure the blessings 
of liberty,’ to themselves and their posterity (Const. 
Preamble), ordained and established the government 
of the United States, and defined its powers by a con- 
stitution, which they adopted as its fundamental law 
and made its rule of action. 

“The government thus established and defined is to 
some extent a government of the States in their politi- 
cal capacity. It is, also, for certain purposes, a gov- 
ernment of the people. Its powers are limited in num- 
ber, but not in degree. Within the scope of its powers, 
as enumerated and defined, it is supreme and above 
the States, but beyond it has no existence. It was 
erected for speciul purposes and endowed with all the 
powers necessary for its own preservation and the ac- 
complishment of the ends its people had in view. It 
can neither grant nor secure to its citizens any right 
or privilege not expressly, or by implication, placed 
under its jurisdiction. 

‘““The people of the United States resident within 
any State are subject to two governments, one State 





and the other national, but there need be no conflict 
between the two. The powers which one possesses the 
other does not. They are established for different 
purposes and have separate jurisdictions. Together 
they make one whole and furnish the people of the 
United States with a complete government, ample for 
the protection of all their rights at home and abroad. 
True, it may sometimes happen that a person is amena- 
ble to both jurisdictions for one and the same act. 
Thus, if a marshal of the United States is unlawfully 
resisted while executing the process of the courts 
within a State, and the resistance is accompanied by 
an assault on the officer, the sovereignty of the United 
States is violated by the resistance, and that of the 
State by the breach of peace in the assault. So, too, 
if one passes the counterfeit coin of the United States 
within a State, it may be an offense against the United 
States and the State; the United States, because it 
discredits the coin, and the State, because of the fraud 
upon him to whom it is passed. This does not, how- 
ever, necessarily imply that the two governments pos- 
sess powers in common or bring them into conflict 
with each other. It is the natural consequence of a 
citizenship which owes allegiance to two sovereignties 
and claims protection from both. The citizen cannot 
complain because he has voluntarily submitted him- 
self to such a form of government. He owes allegiance 
to the two departments, so to speak, and within their 
respective spheres must pay the penalties which each 
exacts for disobedience to its laws. In return he can 
demand protection from each within its own jurisdic- 
tion. 

“The government of the United States is one of 
delegated powers alone. Its authority is defined and 
limited by the constitution. All powers not granted 
to it by that instrument are reserved to the State or 
the people. No rights can be acquired under the con- 
stitution or laws of the United States, except such as 
the government of the United States has the author- 
ity to grant or secure. All that cannot be so granted 
or secured are left under the protection of the States. 

‘*We now proceed to an examination of the in- 
dictment, to ascertain whether the several rights, 
which it is alleged the defendants intended to inter- 
fere with, are such as had been in law and in fact 
granted or secured by the constitution or laws.of the 
United States. 

“ The first and ninth counts state the intent of the 
defendants to have been to hinder and prevent the 
citizens named in the free exercise and enjoyment of 
their ‘lawful right and privilege to peaceably assem- 
ble together with each other and with other citizens 
of the United States for a peaceful and lawful pur- 
pose.’ The right of the people peaceably to assemble 
for lawful purposes existed long before the adoption of 
the constitution of the United States. In fact, it is, 
and always has been, one of the attributes of citizen- 
ship under a free government. It ‘derives its source,’ 
to use the language of Chief Justice Marshal, in Gib- 
bons v. Ogden, 9 Wheat. 211, ‘from those laws whose 
authority is acknowledged by civilized man throughout 
the world.’ It is found wherever civilization exists. 
It was not, therefore, a right grauted to the people by 
the constitution. The government of the United States 
when established found it in existence, with the obliga- 
tion on the part of the States to afford it protection. 
As no direct power over it was granted to Congress, it 
remains, according to the ruling in Gibbons v. Ogden, 
9 Wheat. 203, subject to State jurisdiction. Only such 
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existing rights were committed by the people to the 
protection of Congress as came within the general 
scope of the authority granted to the national gov- 
ernment. 

“ The first amendment of the constitution prohibits 
Congress from abridging ‘the right of the people to 
assemble and to petition the government for a re- 
dress of grievances.’ This, like the other amend- 
ments proposed and adopted at the same time, was not 
intended to limit the powers of the State governments 
in respect to their own citizens, but to operate upon 
the national government alone. Barron v. The City 
of Baltimore, 7 Pet. 250; Lessee of Livingston v. Moore, 


id. 551; Fox v. Ohio, 5 How. 434; Smith v. Maryland, | 


18 id. 76; Withers v. Buckley, 20 id. 90; Pervear v. The 
Commonwealth, 5 Wall. 479; Twitchell v. The Common- 
wealth, 7 id. 321; Edwards y. Elliott, 21 id. 557. It is 
now too late to question the correctness of this con- 
struction. As was said by the late Chief Justice, in 
Twitchell v. The Commonwealth (p. 325), ‘ the scope and 
application of these amendments are no longer subjects 
of discussion here.’ They left the authority of the States 
just where they found it, and added nothing to the 
already existing powers of the United States. 

“The particular amendment now under considera- 
tion assumes the existence of the right of the people 
to assemble for lawful purposes and protects it against 
encroachment by Congress. The right was not created 
by the amendment; neither was its continuance guar- 
anteed, except as against congressional interference. 
For their protection in its enjoyment, therefore, the 
people must look to the States. There is where the 
power for that purpose was originally placed, and it 
has never been surrendered to the United States. 

“ The right of the people to assemble peaceably for the 
purpose of petitioning Congress for a redress of griev- 
ances, or for any thing else connected with the powers 
or the duties of the national government, is an attri- 
bute of national citizenship, and as such, under the 
protection of, and guaranteed by, the United States. 
The very idea of a government, republican in form, 
implies a right on the part of its citizens to meet 
peaceably for consultation in respect to public affairs 
and to petition for a redress of grievances. If it had 
been alleged in these counts that the object of the 
defendxnts was to prevent a meeting for such a pur- 
pose, the case would have been within the statute and 
within the scope of the sovereignty of the United 
States. Such, however, is not the case. The offense, 
as stated in the indictment, will be made out if it 
be shown that the object of the conspiracy was to 
prevent a meeting for any lawful purpose what- 
ever. 

“The second and tenth counts are equally defect- 
ive The right there specified is that of ‘ bearing 
arms for a lawful purpose.’ This is not aright granted 
by the constitution. Neither is it in any manner de- 
pendent upon that instrument for its existence. The 
second amendment declares that it shall not be in- 
fringed; but this, as has been seen, means no more 
than that it shall not be infringed by Congress. This 
is one of the amendments that has no other effect 
than to restrict the powers of the national govern- 
ment, leaving the people to look for their protection 
against any violation by their fellow-citizens of the 
rights it recognizes, to what is called in The City of 
New York v. Miln, 11 Pet. 139, the ‘ powers which re- 
late to merely municipal legislation, or what was, per- 
haps, more properly called internal police,’ ‘not sur- 





rendered or restrained’ by the constitution of the 
United States. 

“The third and eleventh counts are even more ob- 
jectionable. They charge the intent to have been to 
deprive the citizens named, they being in Louisiana, 
‘of their respective several lives and liberty of person 
without due process of law.’ This is nothing else 
than alleging a conspiracy to falsely imprison or mur- 
der citizens of the United States, being within the 
territorial jurisdiction of the State of Louisiana. The 
rights of life and personal liberty are natural rights 
of man. ‘To secure these rights,’ says the Declara- 
tion of Independence, ‘governments are instituted 
among men, deriving their just powers from the con- 
sent of the governed.’ The very highest duty of the 
States, when they entered into the Union under the 
constitution, was to protect all persons within their 
boundaries in the enjoyment of these ‘unalienable 
rights with which they were endowed by their Crea- 
tor.’ Sovereignty, for this purpose, rests alone with 
the States. It is no more the duty or within the 
power of the United States to punish for a conspiracy, 
to falsely imprison or murder within a State, than 
it would be to punish for false imprisonment or mur- 
der itself. 

“The fourteenth amendment prohibits a State from 
depriving any person of life, liberty, or property, with- 
out due process of law, but this adds nothing to the 
rights of one citizen as against another. It simply 
furnishes an additional guarantee against any encroach- 
ment by the States upon the fundamental rights which 
belong to every citizen as a member of society. As 
was said by Mr. Justice Johnson, in Bank of Colum- 
bia v. Okely, 4 Wheat. 244, it secures ‘the individual 
from the arbitrary exercise of the powers of govern- 
ment, unrestrained by the established principles of 
private rights and distributive justice.’ These counts 
in the indictment do not call for the exercise of any 
of the powers conferred by this provision in the 
amendment. 

“The fourth and twelfth counts charge the intent 
to have been to prevent and hinder the citizens named, 
who were of African descent and persons of color, in 
‘the free exercise and enjoyment of their several 
right and privilege to the full and equal benefit of all 
laws and proceedings, then and there, before that time 
enacted or ordained by the said State of Louisiana and 
by the United States; and then and there, at that 
time, being in force in the said State and District of 
Louisiana, aforesaid, for the security of their respect- 
ive persons and property, then and there, at that time, 
enjoyed at and within said State and District of 
Louisiana by white persons, being citizens of said 
State of Louisiana and the United States, for the pro- 
tection of the persons and property of said white citi- 
zeus.’ There is no allegation thaé this was done be- 
cause of the race or color of the persons conspired 
against. When stripped of its verbiage the case as 
presented amounts to nothing more than that the 
defendants conspired to prevent certain citizens of 
the United States, being within the State of Louisiana, 
from enjoying the equal protection of the laws of the 
State and of the United States. 

“The fourteenth amendment prohibits a State from 
denying to any person within its jurisdiction the equal 
protection of the laws; but this provision does not, 
any more than the one which precedes it, and which 
we have just considered, add any thing to the rights 
which one citizen has under the constitution against 
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another. The equality of the rights of citizens is a 
principle of republicanism. Every republican gov- 
ernment is in duty bound to protect all its citizens in 
the enjoyment of this principle, if within its power. 
That duty was originally assumed by the States, and 
it still remains there. The only obligation resting 
upon the United States is to see that the States do 
not deny the right. This the amendment guaran- 
tees, but no more. The power of the national gov- 
ernment is limited to the enforcement of this 
guarantee. 

‘““No question arises under the civil rights act of 
April 9, 1866 (14 Stat. 27', which is intended for the 
protection of citizens of the United States in the en- 
joyment of certain rights, without discrimination on 
account of race, color, or previous condition of servi- 
tude, because, as bas already been stated, it is nowhere 
alleged in these counts that the wrong contemplated 
against the rights of these citizens was on account of 
their race or color. 

“Another objection is made to these counts that they 
are too vague and uncertain. This will be considered 
hereafter in connection with the same objection to 
other counts. 

“The sixth and fourteenth counts state the intent 
of the defendants to have been to hinder and prevent 
the citizens named, being of African descent and col- 
ored, ‘in the free exercise and enjoyment of their sev- 
eral and respective right and privilege to vote at any 
election to be thereafter by law had and held by the 
people in and of the said State of Louisiana, or by the 
people of and in the parish of Grant aforesaid.’ In 
Minor v. Happersett, 21 Wall. 178, we decided that the 
constitution of the United States has not conferred 
the right of suffrage upon any one, and that the United 
States have no voters of their own creation in the 
States. In The United States v. Reese, just decided, 
we hold that the fifteenth amendment has invested 
the citizens of the United States with a new constitu- 
tional right, which is, exemption from discrimination 
in the exercise of the elective franchise on account of 
race, color, or previous condition of servitude. From 
this it appears that the right of suffrage is not a neces- 
sary attribute of national citizenship, but that ex- 
emption from discrimination in the exercise of that 
right on account of race, etc., is. The right to vote 
in the States comes from the States, but the right of 
exemption from the prohibited discrimination comes 
from the United States. The first has not been granted 
or secured by the constitution of the United States, 
but the last has been. 

‘* Inasmuch, therefore, as it does not appear in these 
counts that the intent of the defendants was to pre- 
vent these parties from exercising their right to vote 
on account of their race, etc., it does not appear that 
it was their intent to interfere with any right granted 
or secured by the constitution or laws of the United 
States. We may suspect that race was the cause of 
the hostility, but it is not so averred. This is ma- 
terial to a description of the substance of the offense, 
and cannot be supplied by implication. Every thing 
essential must be charged positively, and not infer- 
entially. The defect here is not in form, but in sub- 
stance. 

“The seventh and fifteenth counts are no better 
than the sixth and fourteenth. The intent here 
charged is to put the parties named in great fear of 
bodily harin and to injure and oppress them, because, 
being and having been in all things qualified, they had 





voted ‘at an election before that time, had and held 
according to law by the people of the said State of 
Louisiana, in said State, to wit: on the 4th day of 
November, A. D. 1872, and at divers other elections 
by the people of the State, also before that time had 
and held according to law.’ There is nothing to show 
that the elections voted at were any other than State 
elections, or that the conspiracy was formed on ac- 
count of the race of the parties against whom the 
conspirators were to act. The charge as made is really 
of nothing more than a conspiracy to commit a breach 
of the peace within a State. Certainly it will not be 
claimed that the United States have the power or are 
required to do mere police duty in the States. Ifa 
State cannot protect itself against domestic violence, 
the United States may, upon the call of the executive, 
when the legislature cannot be convened, lend their 
assistance for that purpose. This is a guarantee of the 
constitution (Art. IV, § 4), but it applies to no case like 
this. 

“We are, therefore, of the opinion that the first, 
second, third, fourth, sixth, seventh, ninth, tenth, 
eleventh, twelfth, fourteenth, and fifteenth counts do 
not contain charges of a criminal nature made indict- 
able under the laws of the United States, and that. 
consequently, they are not good and sufficient in law. 
They do not show that it was the intent of the de- 
fendants, by their conspiracy, to hinder or prevent 
the enjoyment of any right granted or secured by the 
constitution. 

“We come now to consider the fifth and thirteenth 
and the eighth and sixteenth counts, which may be 
brought together for that purpose. The intent charged 
in the fifth and thirteenth is ‘to hinder and prevent 
the parties in their respective free exercise and enjoy- 
ment of the rights, privileges, immunities, and protec- 
tion granted and secured to them respectively as citi- 
zens of the State of Louisiana,’ ‘for the reason that 
they, * * * being then and there citizens of said 
State and of the United States, were persons of Afri- 
can descent and race, and persons of color, and not 
white citizens thereof,’ and in the eighth and sixteenth, 
to hinder and prevent them ‘in their several and re- 
spective free exercise and enjoyment of every, each, 
all and singular the several rights and privileges 
granted and secured tothem by the constitution and 
laws of the United States.’ The same general state- 
ment of the rights to be interfered with is found in 
the fifth and thirteenth counts. 

* According to the view we take of these counts the 
question is not whether it is enough, in general, to de- 
scfibe a statutory offense in the language of the statute, 
but whether the offense has here been described at all. 
The statute provides for the punishment of those who 
conspire ‘to injure, oppress, threaten, or iutimidate 
any citizen, with intent to prevent or hinder his free 
exercise and enjoyment of any right or privilege 
granted or secured to him by the constitution or laws 
of the United States.’ These counts in the indict- 
ment charge, in substance, that the intent in this case 
was to hinder and prevent these citizens in the free 
exercise and enjoyment of ‘every, each, all, and sin- 
gular,’ the rights granted them by the constitution, 
etc. There is no specification of any particular right. 
The language is broad enough to cover all. 

“In criminal cases, prosecuted under the laws of 
the United States, the accused has the constitutional 
right ‘to be informed of the nature and cause of the 
accusation.’ Amendment VI. In The United States 
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v. Mills, 7 Pet. 142, this was construed to mean that 
the indictment must set forth the offense ‘ with clear- 
ness and all necessary certainty, to apprise the ac- 
cused of the crime with which he stands charged,’ and 
in The United Stutes v. Cook, 17 Wall. 174, that ‘ every 
ingredient of which the offense is composed must be 
accurately and clearly alleged.’ It is an elementary 
principle of criminal pleading that where the defini- 
tion of an offense, whether it be at common law or by 
statute, ‘includes generic terms, it is not sufficient 
that the indictment shall charge the offense in the 
same generic terms as in the definition, but it must 
state the species —it must descend to particulars.’ 1 
Arch. Cr. Pr. and Pl. 291. The object of the indict- 
ment is, first, to furnish the accused with such a de- 
scription of the charge against him as will enable him 
to make his defense, and avail himself of his convic- 
tion or acquittal for protection against a further prose- 
cution for the same cause; and, second, to inform the 
court of the facts alleged, so that it may decide 
whether they are sufficient in law to support a con- 
viction, if one should be,had. For this, facts are to 
be stated, not conclusions of law alone. A crime is 
made up of acts and intent, and these must be set 
forth in the indictment, with reasonable particularity 
of time, place, and circumstances. 

“It is a crime to steal goods and chattels, but an in- 
dictment would be bad that did not specify with some 
degree of certainty the articles stolen. This because 
the accused must be advised of the essential particu- 
lars of the charge against him, and the court must be 
able to decide whether the property taken was such as 
was the subject of larceny. So, too, it is in some 
States a crime for two or more persons to conspire to 
cheat and defraud another out of his property, but it has 
been held that an indictment for such an offense must 
contain allegations setting forth the means proposed 
to be used to accomplish the purpose. This, because 
to make such a purpose criminal, the conspiracy must 
be to cheat and defraud in a mode made criminal by 
statute, and as all cheating and defrauding has not 
been made criminal, it is necessary for the indictment 
to state the means proposed in order that the court 
may see that they are in fact illegal. State v. Parker, 
43 N. H. 83; State v. Keach, 40 Vt. 118; Alderman v. 
The People, 4 Mich. 414; State v. Roberts, 34 Me. 32. 
In Maine it is an offense for two or more to conspire 
with the intent unlawfully and wickedly to commit any 
crime punishable by imprisonment in the State prison 
(State v. Roberts), but we think it will hardly be claimed 
that an indictment would be good under this statute 
which charges the object of the conspiracy to have 
been ‘ unlawfully and wickedly to commit each, every, 
all and singular the crimes punishable by imprison- 
ment in the State prison.’ All crimes are not so pun- 
ishable. Whether a particular crime be such an one 
or not is a question of law. The accused has, there- 
fore, the right to have a specification of the charge 
against him in this respect, in order that he may de- 
cide whether he should present his defense by motion 
to quash, demurrer, or plea; and the court, that it 
may determine whether the facts will sustain the in- 
dictment. So here, the crime is made to consist in 
the unlawful combination with an intent to prevent 
the enjoyment of any right granted or secured by the 
constitution, etc. All rights are not so granted or se- 
oured. Whether one is so or not is a question of law 
to be decided by the court, not the prosecutor. There- 
fore, the indictment should state the particulars, to 





inform the court as well as the accused. It must be 
made to appear, that is to say, appear from the in- 
dictment without going further, that the acts charged 
will, if proven, support a conviction for the offense 
alleged. 

“But it is needless to pursue the argument fur- 
ther. The conclusion is irresistible that these counts 
are too vague and general. They lack the certainty 
and precision required by the established rules of 
criminal pleading. It follows that they are not good 
and sufficient in law. They are so defective that no 
judgment of conviction should be pronounced upon 
them. 

“The order of the Circuit Court arresting the judg- 
ment upon the verdict is, therefore, affirmed, and the 
cause remanded with instructions to discharge the de- 
fendants.”’ 

—_——_—_______ 
COURT OF APPEALS ABSTRACT. 
COSTS. 

In action triable in justices’ court where judgment is 
less than $50.— In an action in the Supreme Court for 
the conversion of chattels, plaintiff had a verdict of 
thirty-five dollars. Held, that the fact that the verdict 
was conclusive as to the amount in controversy, and in 
determining whether a justice of the peace had juris- 
diction, and that the fact that plaintiff demanded in 
his complaint an amount exceeding the jurisdiction of 
a justice of the peace, did not except the case from 
the operation of section 304 of the Code, as one of which 
such justice had no jurisdiction,and that defendant was 
entitled to costs. Powers v. Gross. Opinion by Allen, 
J 


[Decided June 13.] 
EVIDENCE. 


Explanation of contents of letter, when allowable.— In 
an action for the value of. goods alleged to have been 
converted, a letter written by plaintiff to defendant 
contained at the foot this, ‘‘ By amounts recd. on ac- 
count $32,272.63.’’ Plaintiff testified that this referred to 
other transactions between him and the defendant, and 
offered evidence as to what those transactions were 
and of the facts upon which the credits were based. 
Held, that the exclusion of such evidence was error. 
Richards v. Wellington. Opinion by Rapallo, J. 
[Decided June 6. Reported below, 5 Hun, 181.] 


HABEAS CORPUS. 

In cases of contempt: erroneous decision not reviewa- 
ble by —The appellant was imprisoned under a com- 
mitment for a contempt, in violating an order of injunc- 
tion, the warrant directing him to be detained thirty 
days and until he should pay a specified fine. He sued 
out a writ of habeas corpus, claiming that an item for 
counsel fee was improperly included in the fine, and 
asked to be discharged on that ground. Held, that 
even if the item was improper, it was merely an erro- 
neous decision on a matter which was within the juris- 
diction of the court issuing the warrant, and not an 
excess Of jurisdiction, and the question could not 
be reviewed upon proceedings by habeas corpus. Peo- 
ple ex rel. Woolf v. Jacobs; People ex rel. Tweed v. Lis- 
comb, 60 N.Y. 559, distinguished. Opinion by Ra- 
pallo, J. 

(Decided April18. Reported below, 5 Hun, 428.] 
HIGHWAY. 


What ts under requirement of general railroad actin 
reference to road crossinga.— Plaintiff's intestate was 
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run over and killed by defendant’s train at a road 
crossing. ‘lhe road had been previously a farm road, 
but had been regularly laid out as a highway, the high- 
way had been districted, the defendant had paid a 
road tax thereon and had put down plank at the cross- 
ing (which, however, it had also done before the high- 
way was laid out). A gate and fence which were across 
the road had not been removed. The road was used 
by a few families residing upon it, but the company, 
before the accident, had not treated it as an ordinary 
highway, and had not sounded either bell or whistle 
at the crossing. The testimony as to whether the 
notice required by Laws 1853, chap. 62, had been served 
upon the company was doubtful and conflicting. 
Held, that the question as to whether such notice had 
been served should have been left to the jury, and that 
it was error for the court at trial to decide as matter 
of law, that the crossing was a highway in respect. to 
which tbe statutory dnty under Laws 1854, chap. 282, 
to give the designated signals was imposed. Cordell, 
administratriz, v. N.Y.C. & H.R.R.R. Co. Opinion 
by Andrews, J. 

[Decided April 4.] 


NEGLIGENCE. 

When contributory not imputable to plaintiff.—Plain- 
tiff, while taking a gratuitous ride upon the invitation 
of the driver of a carriage, was injured through the 
negligence of defendant, a railroad company. The 
driver was a person in every respect competent and 
suitable to manage the carriage. Held, that the negli- 
gence of the driver was not imputable to plaintiff, and 
would not prevent arecovery for her injury. Robin- 
sonv. N. Y. C.& H.R. R. R. Co. Opinion by Church, 
C.J. Brownv. N. Y. C. R. R. Co., 82 N. Y. 597, ex- 
plained. 


[Decided April 18.] 
PARTITION. 


Remainder-man not in possession cannot maintain 
action for.—A remainder-man cannot as against 
others, not seized of a like estate in common with him, 
maintain an action for the partition of such estate, 
Sullivan v. Sullivan. Opinion by Allen, J. 

Accordingly where such an action was brought by a 
remainder-man against the tenant for life, held that the 
action could not be maintained. 

The most liberal interpretation to the term joint 
tenants or tenantsin common “holding and in posses- 
sion ”’ of lands will require at least a constructive pos- 
session in the individual seeking to avail himself of 
the act. (2R. 8. 317, §1.) Blakely v. Colder, 15 N. Y. 
617, distinguished. 


[Decided April18. Reported below, 6 N. Y. Sup. 433.] 


PRACTICE. 

When writ of error not allowable.—An order quash- 
ing a writ of habeas corpus can only be reviewed by an 
appeal from the order. A writ of error does not lie in 
such a case. People ex rel. Donovan v. Conner. Opinion 
per curiam. 


[Decided April 4.] 
REFERENCE. 


When not compulsory : waiver.—Where, in an action 
in which a reference could not be compelled, it was 
agreed to refer toa particular referee named in the 
consent and order, and the reference failed; held, that 
the parties did not waive the right to a trial by a court 
or a jury in such case, and the court could not order 
a new reference without consent of the parties. Pres- 
ton v. Morrow. Opinion by Allen, J. 

(Decided June 20.] 





STATUTE OF LIMITATION. 


Payment by note of third party avoids statute: effect 
of subsequent payments by maker of note.— Where one 
gives the note of a third party in payment of his own 
debt, such payment, although it is not a satisfaction of 
the debt, but only a conditional payment, which could 
only result im satisfaction upon the payment of the 
note, yet it is a sufficient payment to suspend the run- 
ning of the statute of limitation. Smith v. Ryan. 
Opinion by Allen, J. 

But a subsequent payment upon the note by the 
maker does not suspend the running of statute as 
to the principal debtor. The maker pays his own debt 
and does not act as the agent of the principal debtor 
in paying his. 

There is no agency as between several joint debtors, 
or between principal and surety, or between an insol- 
vent debtor and his assignees, which will make a pay- 
ment by one evidence of an acknowledgment of the 
debt by the others, so as to revive the demand. 
[Decided June 6.] 

WITNESS. 

Immunity from annoyance by process.— It is the policy 
of the law to protect suitors and witnesses from arrests 
upon civil process while coming to and attending the 
court, and while returning home, and their immunity 
from the service of process for the commencement of 
civil actions against them is absolute, ewndo, morando et 
redeundo. Accordingly where a summons was served 
upon a resident of another State, while attending in 
this State in good faith as a witness, held that an order 
setting aside the summons was proper and should be 
affirmed. Person v. Pardee. Opinion by Allen, J. 
(Decided April 28.] 

——_—_——_ 


WHEN TAXES BECOME A LIEN. 
COURT OF APPEALS. 

BARLOW et al.v. THE St. NicHoLtas NATIONAL BANK 

or New YorE. 

Defendant on the 27th of October, 1868, conveyed lands to 
plaintiff by deed, containing a covenant that such lands 
‘are free and clear from all incumbrances whatsoever.” 
The assessors of the town inthe previous June had 
assessed the lands to the “~~ po and had in August 
completed their assessment roll and _ delivered it to the 
supervisor of the town. The board of_ supervisors of 
the county at a meeting, commencing November 9th, 
extended the tax upon the roll pursuant to law and 
delivered the roll with their warrant to the town col- 
lector to whom plaintiff paid the tax assessed against 
such lands. Held (Church, C. J., dissenting), that the 
assessment was notalien at the time of making the 
conveyance, and that there was no breach in the cove- 
nant against ipcumbrances. 

P Ager AL from an order of the general term, granting 

a new trial. The facts appear in the opinion. 
AnprREws, J. The defendant on the 27th day of 
October, 1868, for the consideration of $43,000, conveyed 
to the plaintiffs a farm situated in the town of Ossin- 
ing, in the county of Westchester, by deed containing 
acovenant against incumbrances. The assessors of 
that town, in June of that year, assessed the farm to 
one Jane Ann Edgerton, the occupant, at the sum of 
$18,400, and completed their assessment roll in August 
thereafter, as required by law, and delivered it to the 
supervisor of the town, who delivered it tothe board 
of supervisors of the county at their next annual meet- 
ing, commencing November 9th, 1868, and the board of 
supervisors, pursuant to law, extended the taxes there- 
on, and delivered it with their warrant attached to the 
collector of the town of Ossining. On the roll, the sum 
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of $386.36 was entered as the tax against Jane Ann 
Edgerton, upon the assessed value of the farm, and 
this sum, with the collector’s fees, was paid by the 
plaintiffs, the then owners of the farm, to the col- 
lector, January 14, 1869, and they having demanded of 
the defendant the amount of the tax so paid by them, 
which the defendant refused to pay, bring this action 
to recover it. 

The question presented to the court is, whether 
under the circumstances there wasa breach of the 
covenant against incumbrances contained in the de- 
fendant’s deed. The plaintiff bases his right to recover 
in the action solely upon the alleged breach of the 
covenant, and if any other ground exists upon which 
the plaintiff could sustain an action to recover back 
the money paid in extinguishment of the tax, it is 
not disclosed in the pleadings, and was not suggested 
upon the trial, and cannot now be considered. The 
question presented is one of considerable practical 
importance, and has not been decided in this State. 

In Rundell v. Lakey et al., 40 N. Y. 513, the plaintiff, 
to whom the defendants, intermediate the completion 
of the assessment roll and the levying of the tax by 
the board of supervisors, had conveyed certain prem- 
ises with covenant for quiet enjoyment, was called 
upon by the collector of the town in which the prem- 
ises were situated, after the tax had been levied and 
the warrant for its collection had been issued, to pay 
it, and at the request of the defendants and upon their 
agreement to refund the amount to him “ in case they 
were legally liable to pay for it,” paid the tax, and 
afterward brought his action against them to recover 
the amount so paid and recovered, and the judgment 
in his favor was affirmed by this court. Five judges 
concurred in the result. Grover, J., who delivered 
the only opinion in the case, plaees his judgment 
upon the effect of the agreement considered in con- 
nection with the fact that under the tax laws the 
owner of real estate, residing in the town or ward 
where it is situated, and to whom it is assessed, is 
primarily liable for the payment of the tax subse- 
quently imposed under the assessment, although he 
may have parted with his title after the completion of 
the assessment roll by the assessors, and before the 
levying of the tax by the board of supervisors. 

Hunt, Ch. J., and Mason and James, JJ., were of 
opinion that the plaintiff was entitled to recover, in- 
dependently of the agreement upon the covenant in 
the deed. 

Daniels, J., was for affirmance upon the ground that 
the tax could have been collected by the collector 
from the defendants, and that they were liable to pay 
it within the meaning of the agreement. Lott, J., dis- 
sented, and Woodruff, J., did not vote. 

The question presented in this case was not decided, 
and we are now called upon, in the absence of any 
controlling adjudications, to decide it upon general 
principles applicable to the subject. 

The statute (1 R. 8. 388, § 1) declares that all lands, 
and all personal estate within this State shall be 
liable to taxation, subject to the exemptions specified. 
The general rule is, that all property within the State 
shall bear its part of the public burdens, and the 
system of general laws relating to taxation is arranged 
with a view to bring all the taxable property of the 
State within the reach of the taxing power, and to 
subject it tothe action of boards of supervisors, to 
which is committed the power of imposing taxes to be 
raised for town, county and State purposes, upon the 





property, within their respective jurisdictions. For 
the purpose of ascertaining the property liable to tax- 
ation, and the persons liable to be taxed therefor, 
assessors are elected in each locality, and it is made 
their duty at the times, and in the manner pointed out 
by statute, to make and complete an assessment roll, 
containing among other things a description and valu- 
ation of the real estate situated within the town, and 
the lands of resident owners are to be assessed to the 
owners or occupants. (1 R. 8. 389, §§ 1, 2.) The as- 
sessment roll when completed is to be delivered by the 
assessors ts the supervisor of the town, and by him to 
the board of supervisors at their next annual meeting. 
(1 R. S. 394, § 27.) But no lien or incumbrance on the 
lands assessed is created by the act of the assessors. 
The assessment is the basis upon which the board of 
supervisors act in apportioning the tax, but it is in no 
sense the imposition of a charge upon the land de- 
scribed in the roll. 

It is one of the preliminary steps which result in taxa- 
tion. Sois the election of assessors, and taxation of 
the lands within the town as certain to take place 
before the ors com making the roll, as 
after it is completed. The arrangements of the 
statutes necessarily lead to the imposition of taxes at 
each annual meeting of the supervisors. The roll when 
completed fixes the valuation of the property to be 
taxed, but it does not determine the amount of the 
tax, and the most which can be claimed is that it 
renders more certain and definite the liability to taxa- 
tion which, nevertheless, existed before the assessment 
was made. ‘The language of the covenant in the de- 
fendant’s deed is that the premises ‘‘ are free and clear 
from all incumbrances whatsvever.’’ The covenant 
against incumbrances is a covenant in presenti, and like 
the covenant of seizin, if broken at all, is broken as 
soon as the deed is executed. 4 Kent’s Com. 471; Rawle 
on Covenants of Title, 89; Horton v. Davis, 26N. Y. 





The right of action accrues at once, and unless an 
action will lie immediately there is no breach of the 


covenant. The covenantee suing for such a covenant 
may be restricted to nominal damages, when he has 
not been subjected to actual loss. Delavergne v. Norris, 
7 J. R. 358; Hall v. Dean, 13 id. 105. But the right of 
action, when it exists at all, is complete the moment 
the covenant is made. 

Can it be claimed that if the plaintiff had brought 
his action the day after he took his deed, he could have 
maintained it? I think not. The answer would have 
been perfect, that the entry of the land in the assess 
ment roll constituted no incumbrances. 

It is claimed that the tax when levied by the super- 
visors related to the time of the assessment, and that 
in this view it may be brought within the operation of 
the covenant. The doctrine of relation is a fiction 
usually employed to support and protect some equity. 
If this doctrine can be applied to a covenant in pre- 
senti, so as to make a tax levied after the covenant was 
made an incumbrance, as of the time when the deed 
containing the covenant was executed, there are equi- 
table considerations which prevent its application in 
a case like this. 

The annual tax levied by boards of supervisors is de- 
signed not only to provide means for liquidating ex- 
penses and liabilities incurred before the tax is levied, 
but also to meet expenses and to discharge liabilities 
which may be incurred, or which may mature during 
the year subsequent to the imposition of the tax. The 
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State tax, which is included in the annual tax levy, is 
to defray the expenses of government for the fiscal 
year, commencing on the Ist day of October, previous 
to the time of the meeting of the boards of supervisors. 
To meet the contingent expenses of the county, the 
supervisors are authorized to raise in advance such 
sums as they shall deem necessary for that purpose 
(1 R. 8S. 386, $5), and the superintendents of the poor 
in each county are required to present to the board of 
supervisors, at their annual meeting, an estimate of 
the sum which will in their opinion be necessary for 
the support of the poor during the ensuing year, and 
the supervisors are required to cause such sum as they 
may deem necessary for this purpose to be levied and 
raised by taxation. 1R. 8. 626,850. It is the con- 
stant practice to include in the tax roll the sums neces- 
sary to pay the interest and principal on town and 
county bonds which may become due and payable 
during the year succeeding the levy of the tax,and for 
a variety of town and county purposes, in advance of 
the expenditure of the money. If the defendants 
shall be held liable on their covenant to pay the tax in 
question, they will be compelled to reimburse the 
plaintiff for taxes imposed on the land for town,county 
and state purposes in advance of the expenditure, 
and of which the plaintiff as owner of the land re- 
ceives, or is supposed to receive, the equivalent. The 
defendants should be held to such a construction of 
their covenant as will, consistently with the language 
employed, secure to the plaintiff the indemnity which 
may fairly be supposed to have been contemplated by 
the parties when the covenant was made. But it would 
be an unwarrantable extension of the ordinary and 
natural meaning of the general covenant against incum- 
brances to hold that it applies to a tax levied after the 
covenant was made. The plaintiff could have protected 
himself against it by a special covenant if it was in- 
tended that the defendants should pay it, or any part 
of it, on the basis of an equitable diyision of the tax. 

** For these reasons we are of opinion that the order 
of the General Term should be reversed, and the judg- 
ment of the referee affirmed.” 

All concur, except Church, Ch. J., dissenting. 


a 
RECENT AMERICAN DECISIONS. 


CONTRACT. 


Not to oppose divorce : to pay money invalid.—A con- 
tract between husband and wife pending proceedings 
in divorce to pay her a sum of money, the considera- 
tion of which was, in whole or in part, that she would 
not oppose the divorce, is void. Kilborn v. Field. 


NEGLIGENCE. 


1. Liability of railway company for fires set by loco- 
motive.—In an action against a railroad company for 
burning a house, it was alleged that the fire was com- 
municated by engine No, 458, which was not in a 
proper condition. Held, that the condition of that 
engine, and its management were all that was to be 
considered. Erie Ruilway Co. v. Decker. 

2. If that engine was properly constructed, the com- 
pany would not be liable, although the burning was 
occasioned by fire accidentally issuing from it. Ib. 

8. Evidence to prove defects in other engines of the 
company was irrelevant, and should have been ex- 
cluded. Ib. 





* From Vol. 78, Pennsylvania State Reports. 





4. On cross-examination, the inspector, who had 
been examined only as to 458, testified that he had 
sometimes found broken grates, but none within three 
years. Held, this answer was irrelevant; that the 
plaintiff was bound by it, and could not contradict it 
by showing that broken grates had been found within 
that time. Ib. 

5. In failure to blow whistle at crossing.—Negligence 
is the absence of care, according to the circumstances. 
P, W. & B. R. R. Co. v. Stinger. 

6. It is the duty of an engineer, approaching a high- 
way, if danger is to be apprehended, to give warning 
by sounding the whistle, or other sufficient alarm; 
the failure to do so is negligence per se, to be deter- 
mined by the court. Ib. 

7%. The court is to decide the question of negligence, 
where the precise duty is determinate and the same, 
under all circumstances. Ib. 

8. A wanton, unnecessary sounding of the whistle 
is negligence. Ib. 

PARTNERSHIP. 

1. Liability of administrators of deceased partner.— 
After the death of a partner, two of the administrators 
sold the decedent's interest in the firm at private sale 
to a surviving partner, who was also an administrator, 
at a price less than the value. Held, that the sale was 
voidable at the election of any party in interest, and 
all the administrators were chargeable with the actual 
value. 2. That the administrators acted in good faith, 
and under the advice of counsel would not justify the 
transaction. 3. One of the administrators mingled 
the funds of the estate with his own and used them in 
his business. Held, that the accountants were charge- 
able with interest on the funds of the estate thus 
treated. Gilbert's Appeal, 266. 


PROMISSORY NOTE. 


1. Bona fides: rights of indorsees.— Plaintiffs, as 
agents for Morrison, exposed his property to public 
sale; it was struck down to Robb, who gave a nego- 
tiable note for $1,000 for the first payment, with de- 
fendant as indorser, it being agreed that if Robb 
failed to comply with the conditions of sale, defend- 
ant might take his place in the sale. Morrison in- 
dorsed the note as collateral for indorsement for him 
by plaintiffs; afterward Robb’s contract of purchase 
was rescinded. Held, that the fact that defendant 
was to have the right to ‘take Robb’s piace would not 
affect the bona fides of the transaction. 2. That the 
plaintiffs had been the agents of Morrison in the sale 
to Robb would not affect their rights as holders of the 
note unless they assented to the rescission of the con- 
tract. 3. The court charged, that the plaintiff stood 
in the shoes of Morrison, and if there was an agree- 
ment between him and Robb to abandon the contract 
and release each other, the verdict should be for the 
defendant. Held, to be error. 4. The original par- 
ties to commercial paper cannot by subsequent acts 
compromise the rights of the indorsees. 5. If the note 
were passed without consideration, or as security for 
an antecedent debt or indorsement, the plaintiffs oc- 
cupied the same position as Morrison, and were enti- 
tled to his rights and no more. Smith v. Hogeland, 252. 


TELEGRAPH COMPANY. 

1. Conditions as to repeating messages.—On the 
printed blanks of a telegraph company was a condi- 
tion that the company would charge extra for repeat- 
ing a message, and would not be responsible for any 
error, etc., in transmitting an wnrepeated message, etc. 
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The plaintiif, knowing the rule, delivered a message 
to the company without requiring it to be repeated; 
there was an error in the transmission. Held, that 
the company was not responsible. 2. The maxim 
quilibet potest renunciare juri pro se introducto does not 
apply to breach of a duty in relation to a right con- 
ferred on an individual for his protection and for the 
common good. 3. A telegraph company are public 
agents, and as such bound to exact diligence; and lia- 
ble to every one injured by a want of due care on their 
part or that of their agents. 4. Such company may 
prescribe rules to insure safety and diminish loss in 
case of accident, and may declare that if they are not 
observed the party injured shall be precluded, on the 
doctrine of contributory negligence; such rules must 
be reasonable. 5. One sending a message and not 
asking it to be repeated is taken to have acquiesced in 
the conditions prescribed by the rules, and cannot ob- 
ject to a precaution which he has waived. Passmore 
v. Telegraph Co., 238. 
———_>__—__ 
NOTES. 


BILL will soon be reported in the house, as a partial 

result of the Davenport investigation, proposing to 
limit the compensation of United States marshals, 
deputy marshals, attorneys and clerks of courts, to 
fixed salaries, all fees to be turned into the treasury, 
and the rather extravagant assertion is made that the 
department of justice woulda thereby be made self- 
supporting. It is proposed, also, to repeal the election 
laws, abolish the office of supervisor, abolish the fund 
for the detection and punishment of crime, commonly 
known as the secret service fund, reduce the pay of 
jurors from $3 to $1.50 a day, require that jurors shall 
be residents of the district in which the court is held, 
and forbid the holding of more than one office by the 
same man. 

At a meeting of the bar of the Fifth Judicial Dis- 
trict at Syracuse, on the 24th ult., the following named 
gentlemen were elected delegates to the same conven- 
tion: Herkimer county: delegates — George W. Smith 
and Thomas Richardson; alternates — J. A. Steele and 
Mr. Palmer Lewis county: delegate— E. S. Smith; 
alternate—H. E. Turner. Oneida county: Dele- 
gates — Arthur M. Beardslee, J. Thomas Spriggs, John 
T. Seymour, John D. Kernan and Ward Hunt, Jr. ; 
alternates— EK. L. Stevens, Thomas S. Jones, W. B. 
Bliss, James R. Swan and Alfred C. Coxe. Oswego 
county: delegates —Albertus Perry, John C. Churchill, 
Charles Rhodes and C. Huntington; alternates— E. 
Allen, G. G. French, R. H. Tyler and U. A. Poucher. 
Onondaga county: delegates—G. A. Williams, C. 
Ruger, Frank Hiscock, George N. Kennedy, Israel S. 
Spence and I. G. Vann; alternates — William Porte, 
W. R. Chamberlain, C. L. Stone, F. A. Lyman and D. 
B. Keeler. 

Mr. M. D. Conway, in a London letter to The Cin- 
cinnati Commercial, speaks as follows of an English 
barrister once prominent in this country: “ Mr. Judah 
P. Benjamin, Q. C., ex-United States Senator and ex- 
Confederate Minister, must be regarded as the most 
famous advocate at the English bar at the present 
moment. Having heard Mr. Benjamin speak in the 
Senate in old times, I can bear witness that, vigorous 
as he then was, he has greatly improved since his resi- 
dence in this country, in manner as well as power. He 





is very eagerly sought for in all great cases, especially 
those which involve questions of foreign and of inter- 
national law. It would be natural to suppose that 
with so many large cases as he has recently been em- 
ployed in, Mr. Benjamin must be getting very rich. 
No doubt he is making a good deal of money for a 
member of the English bar, but it must be borne in 
mind that even the greatest lawyers here do not re- 
ceive such fees as are frequent in America. Mr. Ser- 
geant Parry told me recently that the fees he heard of 
in America were such as almost took an English bar- 
rister’s breath away. The English litigant has to pay 
two firms in each case — the solicitors who prepare and 
the barristers who conduct his case, and the payments 
are, therefore, divided. There is not a barrister in 
England who gets more than $75,000 a year— which is 
about Mr. Hawkins’ income —and there are only two, 
or at most three, that make over $50,000a year. A 
thousand dollars for one case is considered a fancy 
fee.”’ 


At a meeting of the Bar of the Eighth Judicial Dis- 
trict at Buffalo, on the 23d ult., the following named 
gentlemen were elected delegates and alternates to the 
State Convention to organize a State Bar Association: 
Allegany county—M. B. Champlain, delegate, and 
Wilks Angel, alternate. Cattaraugus county — D. H. 
Bolles and A. D. Scott, delegates, and C. 8S. Cary and 
Alexander Wentworth, alternates. Chautauqua coun- 
ty — Lorenzo Morris and H. C. Kingsbury, delegates, 
and N. H. Hill and E. R. Bootey, alternates. Erie 
county — E. C. Sprague, Hon. James M. Humphrey, 
James M. Willett, Hon. S. S. Rogers, Grover Cleve- 
land, F. D. Locke, George Wadsworth, A. P. Nichols, 
W. H. Gurney, and Thomas Corlett, delegates; D. F. 
Day, W. H. Greene, Hon. W.8. Cutting. D. N. Lock- 
wood, B. H. Austin, Hon. L. L. Lewis, Hon. Josiah 
Cook, B. H Williams, E. Thayer, and G. 8. Wardell, 
alternates. Genesee county —M. H. Peck, delegate, 
and L. N. Bangs, alternate. Niagara county —P. E. 
Ellsworth and C. E. Davis, delegates; J.T. Murray and 
J. T. Joyce, alternates. Orleans county—John H. 
White, delegate, and H. A. Childs, alternate. Wyom- 
ing county —Gen. L. L. Thayer, delegate, and Bryan 
Healy, alternate. 

The Des Moines (Iowa) Register of the 17th inst. 
says: ‘* When does a child become a human being? is 
a question which has not in this State been settled in 
law until the present week, when the Supreme Court 
decided a case brought up from Floyd county. A 
doctor was called to attend a woman in childbirth. 
The child died. The doctor was charged with killing 
the child, was tried and convicted of manslaughter, 
under an instruction of the court, that if the jury 
found the child was born alive, whether the umbilical 
cord was severed or not, made no difference; the kill- 
ing of the child was murder. The Supreme Court 
held this instruction to be erroneous, in that it 
assumed an existence of-that which was impossible. 
That a child cannot be said to have lived so as to be 
the subject of homicide, unless it has respiration and 
circulation independent of its mother. It may have 
circulation without respiration. But when the um- 
bilical cord is severed it must have respiration or die. 
In other words, not to have breathed is not to have 
lived. The decision of the court below was reversed. 
This decision will also probably settle the question of 
descent of property. 
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CURRENT TOPICS. 


E have received numerous communications in 
relation to the act giving the Kings county 
sheriff the exclusive right to act as referee to sell 
upon foreclosure in his county and we have had 
several explanations of the manner in which the 
passage of the act was secured. We think there is 
no difficulty in understanding how it was done. 
There were one or more men earnestly interested in 
its passage and there was no one earnestly interested 
to defeat it. It being anact applicable to the county 
of Kings only, probably very many of the members 
of the Legislature residing outside of that county 
knew nothing about its provisions, and those who 
were not members of the legal profession would not 
readily see the dangerous bearing of that character 
of legislation. The duty of opposing the passage of 
the law rested with the Kings county bar, and we 
believe if its members) had been as active as were 
those of the New York bar upon several occasions 
when bills of the same kind in respect to New York 
county were introduced they would have met with 
like success. A correspondent, whose communica- 
tion appears in our issue of June 24, suggests that 
the act is unconstitutional upon one or more grounds, 
We presume this may be so, but inasmuch as the 
courts may appoint the sheriff a referee, it will be 
impossible to raise the question unless some judge 
will take the responsibility of appointing a referee 
in defiance of the act. Those foreclosing mortgages 
will, as a rule, prefer to accept the sheriff as referee, 
as raising the question will delay proceedings and 
perhaps involve expense that the litigants may be 
unwilling to incur or risk. The safer and probably 
the most expeditious way will be to secure a repeal 
a4 the next session of the Legislature. 


A question involving a curious point was passed 
upon by Mr. Justice Donohue in the first district 
last week. A lady who advertised herself as a 
spiritualistic medium, and that she was ready to 
exhibit her powers to those who would pay, was re- 
quired to take out a license as a juggler under the 
requirements of the local law. The court held that 
she must do so. We believe that under the United 


States revenue law at the time when licenses for 
various trades, callings and professions were re- 
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quired, licenses were held necessary in cases similar 
to the above. The medium in all cases has claimed 
to be merely engaged in the performance of religious 
duties, and therefore not liableto tax. The ground, 
however, upon which such tax has been imposed we 
understand is that there was an admission fee ex- 
acted from all who attended the ceremony, and that 
the same was advertised rather as an exhibition 
than as a religious meeting. To this, of course, 1t 
may be answered that meetings which are admitted 
by all to be religious are advertised in the news- 
papers, and that at these meetings the contribution 
box is passed around and all are expected to give 
something. The difference, however, is that in the 
latter case every one is free not to give and still has 
the right to remain and take part in or witness the 
exercises, while in the former a specified sum is ex- 
acted as a condition of admission. The matter is 
indeed not without its difficulties, but those who 
believe the tax to be unjustly imposed should re- 
member the decision given eighteen centuries ago 
upon the question of the taxation of religious bodies— 
‘‘Render unto Cesar the things that are Cesar’s, 
and unto God the things that are God’s.” 


An action under the provisions of the law for 
preventing cruelty to animals was last week tried 
before a court of sessions in New York city. The 
point of dispute was whether keeping turtles upon 
their backs was cruelty. Mr. Bergh of course 
championed the turtles and proved by the health 
officer of the city, who testified that he had studied 
under Agassiz that the animal, or whatever it may 
be called, had a very sensitive nervous organization 
and was subjected to intense pain by being placed 
the wrong side up. On the other hand, a reverend 
gentleman, who professed to have an intimate ac- 
quaintance with the feelings of the genus tortoise, 
avowed that back downward was the proper po- 
sition for the comfort of the animal while on land, 
or at any rate the least uncomfortable position he 
could be in while away from his accustomed ele- 
ment. The court discharged the defendants on the 
ground as stated, that the cruelty was ‘‘ necessary.” 
If the word had been ‘‘ convenient,” it would proba- 
bly have come nearer the truth. If, as was stated 
by the health officer, the accustomed manner of 
keeping turtles renders them unwholesome for food, 
we think that no consideration for the convenience 
or even necessity of dealers should stand in the way 
of enforcing a humane treatment of even those crea- 
tures. 


The Hour newspaper in London has struck upon a 
novel method of obtaining revenge upon a lawyer. 
The proprietor of the newspaper was sued for libel. 
The action was settled before trial, part of the ar- 
rangement being that defendant should pay the tax- 
able costs of plaintiff’s solicitor, and it was agreed 
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that such costs should be taxed by a Mr. Roscoe, a 
prominent member of the legal profession. The 
referee fixed the amount of the bill which very 
likely was beyond defendant’s anticipation; but he 
paid it and then printed the bill in extenso in his 
newspaper. It occupied five columns and has 
already appeared twice. Whether the readers of 
the Hour are interested in such matter, we know 
not, but the proprietor undoubtedly finds satis- 
faction in showing to the world the amazing 
rascality of the lawyers. The Law Times intimates 
that the bill of the proprietor’s own solicitor will 
probably next appear. 





The recent death of a lawyer of New York city, 
who has been prominent in the business of procur- 
ing divorces, gives occasion to the daily newspapers 
to read homilies upon the wickedness of some law- 
yers. This individual is understood as being the 
one who held himself forth as ready, and able to 
produce a divorce for almost any cause, and without 
publicity. We understand that he did procure a 
large number of judgments for divorce, and was 
believed to have done a very profitable business in 
that direction. It is but natural that the newspa- 
pers should charge him with breaking up families, 
and should pass whatever misfortune or unhappi- 
ness was supposed to be due to legal proceedings 
instituted by him to the credit or debit whichever 
it may be of the legal profession. That the divorce 
lawyer exists is due however to two circumstances, 
namely, that in some States, among which we are 
rejoiced to say is not New York, divorces are pro- 
curable even against non-residents upon the most 
trivial grounds, and that newspapers as a rule are 
willing to insert for a very small consideration the 
advertisements of certain lawyers who devote them- 
selves to the business of procuring them. The 
laws of several of the New England, and some of the 
western States substantially allow a divorce when- 
ever one party to the marriage contract becomes 
dissatisfied with the other, and require only that 
the plaintiff shall be a resident in the State a short 
time previous to the commencement of proceedings. 
This, and the circumstance that the newspapers gen- 
erally will advertise any thing offered for pay is the 
cause of the divorce lawyer, and the blame of his 
actions is unjustly charged upon the legal profession 
at large. 


The existence of the divorce lawyer is an in- 
dication of the necessity of a uniform law of 
divorce throughout the country. We admit the 
difficulty which exists in securing an unanimity as to 
what shall be proper grounds for decreeing a separa- 
tion of husband and wife, but we believe that the 
great majority of thinking people are averse to leg- 
islation rendering the dissolution of the marriage con- 
tract easy. The prevailing sentiment is that when 





two persons enter into this most important obliga 
tion of life, and each agree to take the other for 
better or for worse, they are as much bound 
for the worse as for the better. Even though 
allowed by law it is socially disreputable to both 
man and wife to be divorced. Then there is fre- 
quently another class who are materially interested 
in the matter, namely, the children of the divorced 
parties. In the morning of life when they expect 
and are entitled to the love and care of a father and 
mother, and the associations, and protecting influ- 
ence of a family circle, they find themselves with- 
out a home or with one from which a natural guar- 
dian has been driven and are called upon to take 
part in a controversy whose only result will be misery 
and misfortune to all involved. The absolution of the 
marriage tie is contrary to public sentiment, and 
hostile to public interest, is forbidden both by the 
law of nature and the precepts of religion, and the 
legislation of some of the Statesof our Union upon 
the subject is disgraceful. We cannot believe that 
this legislation has been adopted wholly in the in- 
terest of those unfortunate beings who find the bur- 
dens of wedded life too hard to be borne, but 
imagine that the fees and emoluments resulting to 
the clerks of courts and local attorneys is the root 
of this evil. 


The laws relating to cruelty to animals both in 
this country and England, are marks of a progress 
of the law in one direction at least, that of human- 


ity. In earlier days the law took but little cogniz- 
ance of the rights of brutes, and we are not certain 
but that the judges of three hundred years ago would 
have considered it insulting to require them to care 
for these matters, and perhaps pronounced the stat- 
utes blasphemous as putting animals and christians 
on an equality. The law of those times dealt only 
with the rights of men, a little care sometimes be- 
ing taken of women and children when property 
was involved. It was reserved for the present gen- 
eration to recognize the duty of securing justice 
and mercy to beast as well as man, and to every 
class, age and sex of mankind. 


The humanitarians in England have been for the 
past year much engaged in relation to what is 
termed vivisection, which is the cutting up alive of 
animals. This is said to prevail there to a large ex- 
tent. The avowed object of the act is to obtain 
knowledge of the structure and functions of ani- 
mals in the interest of science, but the true cause in 
many instances is to be found in a love of cruelty. 
A bill is already well on its way through parliament 
designed to check the evil. It meets with much oppo- 
sition both from those given to practicing vivi- 
section, and from those who upon principle are 
opposed to every amendment of the law designed to 
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restrain the excesses of passion and vice. We trust, 
however, that no foolish plea that science needs 
such cruel experiments on living animals will pre- 
vail to defeat the bill. 


Two conditions are usually, or frequently, intro- 
duced into fire insurance policies whose only object 
can be to deprive the insured of the full benefit of 
his contract. These are the conditions requiring 
that, in case of loss, an arbitration must be had, and 
the amount due determined by the arbitrators, and 
second, that an action must be brought upon the 
policy within a very brief time after the loss, gen- 
erally from sixty days to eighteen months. Some 
policies have these conditions so worded that a com- 
pliance with one renders it impossible for the party 
to comply with the other. It is the duty of the 
courts to declare such conditions void, as against pub- 
lic policy. There is no reason for attempting to oust 
the courts of jurisdiction over any given matter, or 
for establishing a short statute of limitations in an 
insurance contract, and both the conditions men- 
tioned in attempting to do so savor of a dishonest 
purpose. 


There is no doubt that, in any given matter, cor- 
porations do not stand an equal chance with an 
individual before a jury. This arises, in a great 
measure, from the action of the corporations them- 
selves. In dealing with the public they always 
insist upon the extreme letter of their rights, and 
this is often done in an overbearing and oppressive 
way. On the other hand they are, as a rule, anxious 
to escape all liability, even under contracts they have 
invited, and of which they secure the chief benefit. 
The courts too often uphold them in a technical 
escape from liability, and the juries feel that, as the 
corporation has received all the benefit possible 
from rulings upon the law, they will give the other 
party a like benefit upon rulings of fact. Besides, 
in most cases the party opposing the corporation is 
justly entitled to the verdict which the corporation 
seeks to avoid by a most dishonest quibble. 


One of the subjects which will necessarily have 
the attention of the meeting to form the State Bar 
Association is the question of qualification for mem- 
bership. Inasmuch as there are no county bar asso- 
ciations, except in the city of New York, the com- 
ing meeting will not be »mbarrassed by the previous 
action of such bodies, but may lay down a rule 
which shall determine the conditions for member- 
ship, not only of the State organization, but for 
that of local associations formed under it. We have 
already expressed our idea as to what our conditions 
should be, namely: that the candidate for member- 
ship should be in good standing in the bar and that 
even those on the verge of respectability should 
be taken in rather than kept out. The association 





in the city of New York does not exercise a tithe of 
the influence which a society composed of all the 
really respectable lawyers in the metropolis would. 
It is believed by many to be a close corporation seek- 
ing only the interests of its members, and every 
thing done or attempted by it is regarded with sus- 
picion. The bar united is invincible for good. It 
can be united in the organization already in process 
of formation if those who are chosen by the profes- 
sion to establish that organization will scout the 
spirit of exclusiveness which is liable to show itself, 
and welcome every member of the profession in the 
least respect worthy to be called a lawyer. 


+. 


NOTES OF CASES. 


[* the case of Henley v. Brooklyn Ice Oo., recently 

decided in the U. 8. District Court for the 
Southern District of New York in admiralty, the 
court held that where a bill of lading of a vessel 
contained no clause as to the number of days 
to be allowed for discharging the cargo of such ves- 
sel, or any clause requiring dispatch in discharging, 
the only obligation resting upon the consignee re- 
sulted from implication of law, and extended only 
to the exercise of proper diligence in the customary 
manner. The court cited in support of this rule 
Ford v. Cotesworth, L. R., 4 Q. B. 127; 5 Q. B. 545; 
Oross v. Beard, 26 N. Y. 85; Coombs v. Nolan, 7 
Benedict, 301. A similar result was reached in the 
northern district of Ohio, in the case of The Glover, 
reported 1 Brown’s Adm. Rep. 166. See, also, Bur- 
mester v. Hodson, 2 Camp. 483, 484; Abbott on Ship- 
ping, 311, 312; Cargo of the Taber, 1 Benedict, 105; 
Railroad Co. v. Northam, 2 id. 1; Towle v. Kettel, 5 
Cush. 18. 


In Cutler v. Bonney, 80 Mich. 259, it is held that 
an innkeeper is not liable for horses, wagons, etc., be- 
longing to his guests,and destroyed by a fire not 
caused by his negligence, burning the hotel, barn 
and its contents. This is in direct opposition to the 
doctrine in this State as laid down in the case of 
Hulett v. Swift, 33 N. Y. 571, and which seems to be 
supported by the authorities cited in the report of 
that case from the English reports, and from the re- 
ports of Maine, New York, Massachusetts, New 
Hampshire, Pennsylvania, Kentucky, etc. The 
court in the Michigan case say that the doctrine im- 
posing liability rests entirely upon what was said by 
Judge Porter on Hulett v. Swift. The doctrine of 
the latter case seems, however, to be accepted in this 
State, and is recognized by the passage of an act by 
the legislature in 1866 (chap. 658), exonerating the 
innkeeper from liability if the fire occurs without 
his negligence, and is acquiesced in by the Court of 
Appeals in the recent case of Faucett v. Nichols, ab- 
stracted, 138 Alb. L. J. 480, which arose under the 
foregoing act. 
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IMPLIED CONTRACTS FOR SERVICE. 


(CONTINUED. ) 

T= law in all cases where the person rendering 
the service is not a relative or member of the 
family of him for whom they were rendered, will 
presume that they were rendered for hire, and this 
presumption can only be removed by proof of facts 
and circumstances that establish a contrary express 
or implied understanding ;(1) and in the absence of 
any contract as to the amount to be paid, the actual 
value of the service, in view of its kind and character, 
will form the measure of compensation, and in de- 
termining that, it is competent to show what others 
engaged in the same class of service receive, (2) and 
it is also competent for the plaintiff to show that he 
is a workman of superior skill in his trade,(8) or 
for the defendant to show that the work was un- 
faithfully or unskillfully done.(4) So in an action 
to recover for services where no price is agreed up- 
on, it iscompetent to show the kind and character 
of the services, and the degree of special skill re- 
quisite to perform the same.(5) Even where servi- 
ces are rendered for the benefit of another without 
his request or privity; yet if he subsequently assents 
thereto, or if, after the services are rendered, he has 
knowledge thereof and acquiesces therein, when 
they are of such a character that he may avail him- 
self of their benefit or not, a previous request and 
consequent promise may be implied.(6) But when 





()) Hurley v. Van Wagner, 28 Barb. (N. Y.) 109; James v, 
Jincey, 9 Gratt. (Va.) 708; Lewis v. Trickey, 20 Barb. (N. Y.) 
387; Law v. Conn., etc., R. R. Co., 45 N. H. 370; Martin v. 
Fox & Co., 19 Wis. 552. If the persun is able to earn wages. 
Moreland v. Davidson, 71 Penn. St. 371. 

(2) Van Arman v. Byington, 38 Ill. 443; Chiles v. Mary, 4 
Dana (Ky.), 544; Brum v. Wintson, 3 Metc. (Ky.) 127; Weeks 
v. Holmes, 12 Cush. (Mass.) 215. 

@) Cummings v. Nichols, 13 N. H. 420. 

(4) Cummings v. Nichols, 13 N. H. 420. 

(5) Kendall v. Gray, 2 Hilt. (N. Y. C. P.) 300. 

(6) In Allen v. Richmond College, 41 Mo. 305, it appeared 
that the plaintiff's intestate, under a contract with the 
defendant, put valuable improvements upon the buildings 
without any previous request from the defendants, but of 
his own motion. In passing upon the right of recovery, the 
court, Wagner, J.,said: ‘* No person can by officious inter- 
meddling cast a liability upon another, and an obligation 
will not generally be imposed unless there has been a pre- 
vious request moving from the obligor and inuring to the 
obligee. But where the party derives a benefit from the 
consideration, or the act done is beneficial, his subsequent 
express promise will be binding, and even his subsequent 
assent will be sufficient evidence upon which to predicate 
a previous request. Assent may be implied from the acts 
of another, or his silent acquiescence. Doty v. Wilson, 14 
Johns. (N. Y.) 378 ; and where there is a legal obligation, a 
request and promise may be implied even contrary to the 
actual facts. Thus in Hapgood v. Houghton, 10 Pick. 
(Mass.) 156, it was held that in assumpsit against an execu- 
tor, a count on a promise by the testator may be gained 
with a count for the funeral expenses, alleging that they 
were incurred at the request of the executor, ard that he as ex- 
ecutor promised to pay therefor. Putnum, J., after discuss- 
ing the validity of the counts in the declaration, setting 
forth a promise on the part of the executor to pay for the 





they are rendered without any purpose of charging 
therefor, and are accepted with that understanding, 
no request or promise can be implied.(7) So where 
one intrudes his services upon another against his 
will, and without his assent, express or implied, no 
recovery can be had, however much benefit may be 
conferred on such person thereby. No man can 
make another his debtor against his will. The equi- 
table doctrine that one at whose expense another is 
benefited must be indemnified only applies when a 
legal obligation is imposed either by statute 
or by the assent of the person benefited. (8) 
Thus where a person renders material  servi- 
ces in preserving the property of another from 
destruction by flood or fire, if voluntarily ren- 
dered, no recovery can be had.(9) But if such ser- 
vices are rendered at the request of the person 
benefited, the law implies a promise to pay there- 





funeral expenses, even where there was in fact neithera re- 
quest nor promise, says: “The estate in the hands 
of the executor is bound by law for the payment 
of the expenses of the decent interment of the de- 
ceased. It is just as liable for the coffin and other neces- 
sary charges of the funeral as for necessary supplies in the 
life-time of the deceased. Weare all clearly of the opinion 
that the law raises a promise on the part of the executor 
or administrator to pay the funeral expenses so far as he 
has assets.”’ 

In Tugwell v. Heyman, 3 Camp. 278, Lord Ellenborough 
said: ‘“*The defendants do not deny that they had assets. 
Then will not the law imply a promise on their part to sat- 
isfy this demand? It was their duly to see that the de- 
ceased was decently interred ; and the law allows them to 
defray the reasonable expense of doing so before all other 
debts and charges. It is not pretended that they ordered 
any one else to furnish the funeral, and the dead body 
could not remain on the surface of the earth. It became 
necessary that some one should see it consigned to the 
grave, and I think the executors, having sufficient assets, 
are liable for the expenses thus incurred.” Thus it will be 
seen that, when the law imposes a duty upon one, which 
such person neglects to perform, or which in its very na- 
ture is to be performed by some other person, and for 
which they should pay, the law will imply a request and 
promise on their part to the person who performed the 
duty, even though the person to be charged knew nothing 
of the doing of the act or the incurring of the expenses. 
But generally, however, not against the express declaration 
of the parties, nor ever where there is an express promise. 
Whiting v. Sullivan, 7 Mass. 107; Bosden v. Thinne, Yelv. 
41; Ford v. Ward, 26 Ark. 364. 

(7) Morris v. Barnes, 35 Mo. 412. 

(8) Fox v. Sloo, 10 La. Ann. 11; Jenkins v. Gibson, 3 id. 203. 
So when a person rendered valuable services upon a levee, 
without the consent or authority of the commissioners 
having control of the work, it was held that no recovery 
could be had therefor, and that the necessity or value of 
the services could not operate to change the rule. Levee 
Commissioners v. Harris, 20 La. Ann. 201. So in Anderson 
v. Hamilton Township, 25 Penn. St. 75, the court held that 
a private citizen cannot maintain an action for labor done 
in repairing a public road withont the direction or request 
of the public officers having charge of the same although 
such services were both beneficial and necessary. 

From unlawful acts though they may have proved bene- 
ficial to others, no rights, not expressly authorized by law, 
can arise. Jenkins v. Gibson, 3 La. Ann. 203. 

(9) Watson v. Ledoux, 8 La. Ann. 68; Bartholomew v. 
Jackson, 20 Johns. (N. Y.) 28. 
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for.(10) Where services are rendered for a society, 
under an employment of a person claiming to have 
authority to contract therefor, but who in fact has no 
authority, although in a measure for the benefit of 
another, and he is aware that such services are be- 
ing performed, and knows that the person is ren- 
dering them under a contract with another, he is 
not liable for such services, even though he knew 
that such person had no authority to employ, 
and that the person employed supposed he had au- 
thority. The only remedy in such a case is against 
the person employing.(11) But if the services were 
for the individual benefit of such person, and he 
permitted the person rendering them to go on per- 
forming them, knowing the terms under which he 
was employed, his acquiescence therein would cure 
the want of authority on the part of the person em- 
ploying him, and render him liable therefor the 
same as though the employment had been made by 
himself. (12) 

Where one compels another to render services for 
him, and such services are rendered under duress, 
or because of a mistaken understanding that they 
are legally duc to the person for whom they are ren- 
dered, a recovery therefor may be had upon a 
quantum meruit.(13) So where a minor who has not 


been emancipated performs services for another, the 
law implies a promise to pay his father therefor, or 
if his father be dead, his guardian, or if he be un- 
der apprenticeship, his master.(14) So where one 
induces another to perform valuable services for him 
by fraud, even though there was no expectation 
that they should be paid for, yet the law will imply 
a promise to pay what they are reasonably worth. (15) 
A contrary doctrine has been held in England, and 
a party who has been compelled to render services 
for another, in the absence of an agreement to pay 
therefor, or of circumstances that warrant an im- 
plied understanding between the parties that the 
services were to be paid for, has been held remedi- 
less.(16) But our courts have adopted a higher 
standard of legal justice, and very wisely hold that, 
when one compels the rendition of valuable services 
for him by another, or when he obtains such servi- 
ces by fraud, the law will imply a request, and he 
is held liable for the value of such services upon an 
implied promise. (17) 

Even though services are rendered at the request 
of another, yet, if they are not rendered for his 
benefit, and there is no legal liability upon him to 
have such labor performed, and the request in view 
of the circumstances does aot necessarily imply an 





(10) Beall v. Van Bibber, 19 La. Ann. 434. 

(1D) In Chiniquy v. Deleire, 37 Tl. 237, the plaintiff was em- 
ployed as church warden under appointment from the 
trustees. The trustees had no authority to appoint him. 
The defendant was the pastor of the church, and in an ac- 
tion against him for the value of the plaintiff's services, 
the court held that no promise, express or implied, on the 
part of the defendant to pay for such services could be pre- 
dicated. 

(12) Chiniquy v. Deleire, 37 Ll. 137. 

(13) In Peter v. Steel, 3 Yeates (Penn.), 250, the plaintiff 
was a free colored person, having been captured by the de- 
fendant within the British lines during the revolutionary 
war. The defendant brought him to Lancaster, Penn., and 
registered him as a slave, and held him in that capacity for 
six months, when he was released on habeas corpus. After 
his release this action was brought, and in passing upon the 
question of his right to recover, Yeates, J., said: ‘‘ Where 
one renders services for another by compulsion, whom he 
is under no obligation, legal or morai, to serve, the law will, 
I think, imply and raise a promise on the part of the per- 
son benefited thereby to make him a reasonable recom- 
pense.” Phillip v. Kirkpatrick, 2 Yeates (Penn.), 444. 

So in Jarrat v. Jarrat, 2 Gilm. (IIL), it was held that a per- 
son illegally held as aslave may maintain an action of as- 
sumpsit for services rendered by him for the person so 
claiming his services. 

In Black v. Meaux, 4 Dana (Ky.), 188, the plaintiff, a negro 
slave, was emancipated by his master’s will, and the will 
being contested by the defendant, he remained with and 
labored for him until the validity of the will was estab- 
lished, and then brought an action for his services between 
the time of his master’s death and the final establishment 
of the validity of the will. The court held that, under 
these circumstances, the jury would be justified in finding 
a promise to pay for the services, and that it was error for 
the judge to instruct the jury to find for the defendant. 

In Patterson v. Crawford, 12 Ind. 241, the defendant was 
the lessee of the State prison of Indiana, and had a right to 
employ, and did employ the services of the prisoners con- 
fined there. The plaintiff was illegally committed to said 





prison, and was compelled to labor for the defendant dur- 
ing his confinement there. Upon his release he broughtan 
action against the defendant for such services, and the 
court held that the defendant being entitled only to the 
services of those legally committed, and having received 
the plaintiff’s service under compulsion, he was bound to 
pay therefor, and the fact that he did not know that he was 
illegally committed made no difference ; that he was bound 
to know, and the action was upheld upon an implied prom- 
ise. 

(14) In Cook v. Husted, 12 Johns. (N. Y.) 188, it was held 
that where one employs another’s slave, the law will imply 
a promise to pay the master therefor. 

In Lewis v. Trickey, 20 Barb. (N. Y.) 387, it was held that 
the law will imply a promise to pay the person rendering 
the service until some other person shows a better title. 

(15) Rickard v. Stanton, 16 Wend. (N. Y.) 25, the defendant 
fraudulently represented to the plaintiff that he was the 
owner of a certain tract of land to which he had no title, 
and by means of which such representations induced the 
plaintiff to perform valuable labor upon it, under an expec- 
tation, induced by the defendant’s representations, that he 
should become a joint owner. Upon discovering the fraud, 
he brought an action against the defendant to recover the 
value of the services rendered by him, and it was held that 
he could recover therefor. 

In Higgins v. Breen, 9 Mo. 497, the defendant being a mar- 
ried man, and having a wife living from whom he had 
never been divorced, represented himself to the plaintiff as 
a widower, and thus induced her to marry him. After hay- 
ing lived with him some time, supposing herself to be his 
lawful wife, and taking charge of his household, she dis- 
covered the fraud that had been practiced upon her, and 
brought an action to recover the value of herservices dur- 
ing the time she had so lived with him. The court held 
that the services having been induced by fraud, the law 
would imply a promise to pay therefor. 

(16) Rex v. Ditton, 4 Doug. 300; Alfred v. Fitzjames, 8 Esp. 3. 

(17) Peter v. Steel, 3 Yeates (Penn.), 250; Patterson v. Craw- 
ford, 12 Ind. 241; Jarratt v. Jarratt, 2 Gilm. (Ill.); Black v. 
Meaux, 4 Dana (Ky.), 188. 
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employment or promise to pay by the person mak- 
ing the request, an action cannot be predicated 
against him upon the naked request.(18) In order 
to create liability from a request to perform servi- 
ces, the party must have stood in such a relation to 
the subject-matter that the person rendering the 
service might reasonably expect that he intended to 
pay for the services, and there must have been rest- 
ing upon him such a moral or legal obligation to 
have the service performed, that he must reasonably 
have understood that the party rendering the ser- 
vice might fairly rely upon his paying therefor.(19) 
But where a person at whose request work is done 
is prima facie the party in interest, and bound to 
perform the work, he cannot screen himself from 
liability therefor, by expressly informing the person 
performing the labor that another person is bound 
to have the work done, and that he may do it, but 





(18) Thus where a brother requested a physician to attend 
upon an insane brother, the court held that a promise to 
pay therefor could not be implied from the naked request, 
but that, in order to uphold an action against him there- 
for, the request must have been made under such circum- 
stances as shew an intention on his part to pay therefor, 
and that this wasso understood by both parties. Smith v. 
Watson, 14 Vt. 332. 

In Williams v. Brickell, 37 Miss. 682, the defendant who 
was the keeper of a watering place telegraphed: “There 
are many cases of yellow fever here, send a physician this 
afternoon, without fail.”” It was held that this did not 
amount to a contract to pay for the services of the physi- 
cian sent. 

Where a father calls for a coffin for his son who has at- 
tained majority and had a family of his own, of one who 
knew all the circumstances, the law does raise an implied 
promise on the part of the father to pay therefor. Norris 
v. Dodge, 23 Ind. 190. 

(19) In Smith v. Watson, 14 Vt. 332, the defendant request- 
ed the plaintiff to render medical services to his brother. 
But it did not appear that he told the plaintiff that he 
would pay him for the services, or that he said any thing to 
him or did any thing from which the plaintiff could fairly 
infer that he intended to pay for such services, nor was 
there any thing in the case that shew that the parties un- 
derstood that he would pay forthem. The court held that 
the mere fact that the defendant called upon the plaintiff 
to attend his brother, would not render him liable to pay 
for such attendance, that in order to recover on the ground 
of a request, it must appear that the parties both under- 
stood that the person making it intended to pay for the ser- 
vices. 

In Dunbar v. Williams, 10 Johns. (N. Y.) 249, the plaintiff 
a physician without the privity or request of the defendant 
attended upon the defendant's slave professionally and 
furnished medicine to be used by him, when instant atten- 
tion was not necessary, the court held that there could be 
no recovery. 

See also Everts v. Adams, 12 Johns. (N. Y.) 352; Kittredge 
v. Newbury, 14 Mass. 448; Miller v. Somerset, id. 296; so in 
Boyd v. Sappington, 4 Watts (Penn.), 247, the court held that 
a request by a father, that a physician attend upon his 
son, who is of full age, and sick at his father’s house, does 
not render the father liable for such attendance. And the 
same doctrine has been held where the son was bound to 
another by indentures of apprenticeship (Easley v. Crad- 
dock, 4 Rand. [Va.] 423), and the master is not liable for me- 
dical attendance upon his apprentice unless the physician 
is called by him or his direction, or unless the apprentice 
is sick at his own house. Percival v. Neville, 1 N. & M. (8S. 
C.) 452; Dunbar v. Williams, 10 Johns. (N. Y.) 249. 





must look to that other person for his pay, when 
in fact no such liability rests upon the person named, 
to have the work done, and the person making the 
request had no authority to make a contract for 
such person for doing the work. (20) 

But if there is a request and a promise to pay for 
services, even though no legal liability to have the 
services performed existed, and the services are 
performed in pursuance of such request and 
promise, a valid claim is thus created for the value 
of the services rendered, as well as for all materials 
furnished, incident thereto.(21) The rule is that, 
in order to render one liable for services rendered at 
his request, they must be rendered for his benefit, or 
under such circumstances that the person requested 
to render them was justified in understanding that 
they were for his benefit or upon his credit. But if 
the person performing the services knows that they 
are not for the benefit of the person making the re- 
quest, and that he is under no legal obligation to 
pay therefor, he cannot predicate a claim against 
him, unless he expressly promised to pay for them 
before the services were rendered. (22) 

There may be a recovery for services rendered oy 
one for his benefit, even when there is no request or 
promise to pay therefor, but the relations of the par- 
ties must be such, and the services rendered under 
such circumstances, as preclude the idea that they 
were rendered gratuitously, or at the request, or up- 
on the responsibility of any other person. Thus, if A 
is erecting a house and employing his own workmen, 
and B without any employment from A, but with his 
knowledge, labors upon the house under such circum- 
stances as indicate an employment, A cannot shield 
himself from liability to B for the value of his ser- 
vices upon the ground that he did not employ him; 
knowing the facts, he is bound to discharge him from 
the work, or ascertain his expectations as to com- 
pensation, or the law will imply a request and a prom- 





(20) In Cortwright v. Carpenter, 8 Miss. 328, the plaintiff 
made certain repairs upon the defendant’s house by the 
defendant’s direction. The defendant showed the plaintiff a 
contract between him and his tenant by which certain re- 
pairs were to be made by him, and he also represented that 
certain repairs which he directed the plaintiff to make 
were embraced in the contract, and told him that he might 
do the work and look to the tenant for his pay. The plain- 
tiff having failed in an action against the tenant for the 
work, upon the ground that he was not liable for such re- 
pairs, it was held that the plaintiff might recover of the 
defendant for such services. 

(21) In White v. Masten, 38 Ala. 147, the defendant sent a 
telegram to an infirmary directing it to show every atten- 
tion toa person who had been injured, and placed there 
for treatment, and saying that he would pay all expenses. 
Two days afterward he wrote to the person who answered 
the dispatch, saying: ‘“‘ May I not rely on your providing for 
D, as you or his attending physician shall think best?’’ It 
was held that this conferred upon the person to whom the 
letter was addressed, authority to employ a physician out- 
side the infirmary, and that the defendant was liable on 
the original promise in his telegram to pay for such servi- 
ces. 

(22) Batchelder v. McKinney, 36 Me. 555. 
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ise to pay the value of his services.(23) Soif A 
should see B engaged in painting his —A’s—house, 
and he had made no arrangements with any other 
person to do it, and he should allow him to go on 
without a question or objection and complete the 
work, he would be liable to A for the value of the 
labor and materials, as from his acquiescence the 
law would imply a request and promise. But if A, 
without the knowledge of B, had performed the 
work, he could not recover therefor, however bene- 
ficial to B in point of fact the labor might be, be- 
cause no man is bound to be benefited against his 
will, and under such circumstances the labor would 
be treated as a gratuity, and B might, if he chose to 
do so, maintain an action of trespass against A for 
having done it.(24) Nor could A recover, even if 
B knew that he was performing the labor and made 
no objection thereto, if B had employed another 
person to do the work, and did not know that A was 
not performing the work under the employment of 
such other person.(25) The rule may be said to be 


(23) In Academy v. Allen, 14 Mass. 176, Parker, C. J., said: 
“This is like the case of a man working upon the house of 
another, who had knowledge of his proceedings, in which 
case, although he could prove no express request or 
promise, he would undoubtedly recover for his labor.” 

(24) In Caldwell v. Eneas, 2 Mill (8S. C.) 348, the plaintiff 
made repairs upon the defendant’s fence without his 
knowledge or assent, and, although the repairs were neces- 
sary and beneficial, it was held that no recovery could be 
had therefor. See, also, Chiniquy v. Deleire, 37 Il. 237; Hart 
v. Norton, 1 McCord (8S. C.), 22; Anderson v. Hannibal, 25 
Penn. St. 75. Such services are presumed to be gratuitous. 
Bartholomew v. Jackson, 20 Johns. (N. Y.) 28; Watson v. Le- 
daux, 8 La. Ann. 68. One who intrudes his services upon 
another cannot recover therefor. Fox v. Sloe, 10 La. Ann. 
11; Morris v. Barnes, 35 Mo. 412. 

In Handy v. Clark, 4 Houst. (Del.) 16, the plaintiff was for- 
merly a slave belonging to the defendant. After the adop- 
tion of the civil rights bill, he still continued in his mas- 
ter’s service, no contract being made as to compensation. 
In an action to recover for such services, the court held 
that, the services having been performed without any ex- 
press contract with the knowledge and assent of the de- 
fendant, the law would imply a promise to pay their rea- 
sonable value. 

(25) Thus in Hazlip v. Leggett, 6Sm. & M. (Miss.) 326, the 
plaintiff, a physician, brought an action against the admin- 
istrators of an estate to recover for medical services per- 
formed for the deceased. It appeared that the family 
physician of the deceased being called away, the plaintiff 
attended upon deceased during his absence, and occasion- 
ally afterward. No direct employment by the deceased was 
shown, and the court held that under these circumstances 
no recovery could be had as the law would not imply either 
a request or promise. In order to render a person liable 
for work done for another upon his request, the credit 
must have originally been given to him, and the person 
rendering the service must have understood and had a right 
from the circumstances to have understood that the servi- 
ces were for his benefit, and that he requested their rendi- 
tion upon his credit. Northern I. R. R. Co. v. Prentiss, 11 
Md. 119. In Batchelder v. McKenny, 36 Me. 555, a partner 
of the defendant being sick, he requested the plaintiff to 
take care of him, the plaintiff well knowing that the de- 
fendant acted as the friend and agent of the sick man, it 
was held that from such a request no promise could be im- 
plied. And generally it may be said that no implied prom- 
ise to pay for services rendered at the request of another, 





that if services are rendered for another who, 
knowing all the facts, stands by and makes no objec: 
tion, the law implies a request and a consequent 
promise to pay therefor.(26) But this must be un- 





can be raised unless they are for the benefit of the person 
making the request, or the circumstances are such as to 
show that the services were not only rendered upon his 
credit, but that the person had aright to understand that 
the person making the request intended to pay therefor. 
Smith v. Watson, 14 Vt. 332; Norris v. Dodge, 23 Ind. 196; 
Williams v. Brickell, 37 Miss. 682; Boyd v. Sappington, 4 
Watts (Penn.), 247; Dunbar v. Williams, 10 Johns. (N. Y.) 
249. 

In Curry v. Rogers, 21 N. H. 257, the defendant signed a 
subscription paper agreeing to pay $12 in lumber toward 
the erection of a building for literary purposes, and a por- 
tion of his co-signers subsequently held a meeting and 
chose the plaintiffs, neither of whom were parties to the 
subscription, to act as a building committee. They pro- 
ceeded and erected the building. The defendant was pot 
notified of, nor did he attend the meeting or in any way 
recognize the appointment of the committee or their do- 
ings. Held, that no recovery could be had. 

(26) Thus in Christie v. Sawyer, 44 N. H. 298, the defend- 
ant’s uncle entered into an arrangement with the plaintiffs 
who were attorneys and counselors at law, to prosecute 
for him a certain claim in his favor against the Boston and 
Maine R. R. Co., for $5,000. The uncle was insolvent and 
the agreement between him and the plaintiff was, that 
they — the plaintiffs — should go on with the litigation and 
make the necessary advances therein, and take from the 
amount collected their charges and expenses in the matter. 
Subsequently and only a few days after the action was 
brought the uncle transferred this claim to the defendant, 
without the knowledge or consent of the plaintiffs. The 
plaintiffs continued to perform services in the case with 
the knowledge of the defendant, but without knowledge 
on the part of the plaintiffs that the claim had been as- 
signed, until their charges and expenses amounted to 
$1,800, when the defendant compromised the claim with 
the R. R. Co. for $2,000. Held, that the defendant was lia- 
ble for the plaintiffs’ services and expenses. Bell, C. J., 
saying, “It is well settled that if one man labors for an- 
other, or renders him service in his business, and that other 
knowing all the facts, stands by and sees what is done, and 
makes no objection, he is estopped to deny that such servi- 
ces were rendered at his request.” 

In De Wolf v. Chicago, 26 Ill. 443, the plaintiff was a jus- 
tice of the peace, and in that capacity tried various causes 
in which the city was plaintiff and imposed fines and paid 
over the fines and costs to the city, including his own fees 
to the amount of $186.77. Out of this amount of fees be- 
longing to the plaintiff, the defendant had received $124.50. 
It appeared that the city comptroller was occasionally pres- 
ent while the cases in which these costs accrued were be- 
ing tried. It was held that the defendant, knowing that 
these services were rendered for them, could not avai) 
themselves of the benefit thereof, without paying therefor. 
Breese, J., remarking: ‘‘ The principle is undoubtedly 
correct that one cannot make another his debtor without 
his consent, or render services without his request and 
afterward charge for them, but it has its exceptions. If one 
sees another doing work for him, beneficial in its nature, 
and by his agent overlooks the work as it progresses, and 
does not interfere to forbid it, the work itself being neces- 
sary and useful, and appropriates the work to his own use, 
he might be liable upon an implied promise to pay for the 
value of the work.” See, also, Goodall v. Bedell, 20 N. H. 
205. 
In Goodwin v. The Union Screw Co., 34 N. H. 878, the 
plaintiff worked in the defendant’s shop in the manufac- 
ture of screws for 7244 days under an employment by one 
Robinson, the master mechanic of the defendants. It ap- 
peared that the president and directors of the company 
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derstood as subject to the qualification, that the 
party sought to be charged stood in such a relation 
to the subject-matter of the services, that he was 
legally chargeable for the same. That is, he must 
have stood in such relation to the matter that he 
knew that the work was being rendered for his 
benefit, and upon an expectation that he would pay 
for the same. If A, who has agreed with B to per- 
form a certain piece of work for him at a certain 
price, afterward sees C performing this work, and 
allows him to perform it without objection, suppos- 
ing that he is doing it for B, A cannot be held 
chargeable, simply because he did not forbid C 
from going on with the work, but if he avails him- 
self of the benefit of the labor, knowing that the 
party expected him to pay its reasonable value, he 
is liable therefor.(27) When valuable services are 
rendered by one for another, and accepted by him, 
when the parties are not living together as members 





knew of this employment of the plaintiff by Robinson. It 
was objected to his recovery for the services rendered by 
him, that Robinson had no authority to employ him. Per- 
ley, C. J., upon this point, said: “The defendants would 
be liable on a quantum meruit even in the absence of any 
special bargain for the services of the plaintiff performed 
for them with the knowledge of the directors and general 
managers of the company. Even if the special bargain 
made with the plaintiff was unauthorized and not binding 
on the defendants, they were liable to pay him what his servi- 
ces were worth.” 

(27) In Low v. Conn. & Pass. R. R. Co., 45 N. H. 370, the 
plaintiff rendered services for the defendant necessary and 
proper both before and after the organization of the com- 
pany, and after the organization had been perfected, the 
corporation availed itself of the benefit of such services, 
knowing that they were rendered with the un derstanding 
that they were to be paid for, it was held that the 
company was liable to pay therefor, upon the ground that 
it must take the burden with the benefit. But it was held 
that in such a case no promise to pay would be implied from 
the fact that such services were rendered at the request of 
the company’s directors unless the request proceeds from a 
majority of them. 

But contra see R. R. Co. v. Ketchum, 27 Conn. 170, in 
which the plaintiff rendered services for the defendant in 
procuring subscriptions to their stock before the company 
was organized. After the company was organized the com- 
pany voted to give him a free pass for such services; after 
several years this vote was rescinded, and the plaintiff 
brought an action among other things for the money ex- 
pended by him for fares, etc., after his pass was revoked. 
Held, that the services having been rendered before the 
company was organized, there was no consideration for the 
vote as to services as director ; it was held that the plaintiff 
could not recover therefor unless for services rendered en- 
tirely outside his duties as director. Loan Association v. 
Stonemetz, 29 Penn. St. 534; Dunstan v. Impl. Gas. Co., 3B. 
& Ad. 125; Collins v. Godfrey, 1 B. & Ald. 950. 

In Kidder ». Boom, etc., Co., 24 Penn. St. 193, Hunt, J.,in 
his charge to the jury, very happily expressed the rule in 
reference to implied promises to pay for services rendered, 
thus: “ All that the law requires to constitute a valid con- 
tract for services is a benefit conferred by one party and ac- 
cepted by another as a matter of business, and not as a gra- 
tuity, and with the assent or understanding that the one is 
to incur a debt or obligation, and that the other is to be en- 
titled to make a charge. When this is done, it is not neces- 
sary that the price should be fixed, for the law would imply 
that he who performs the service shall receive as much 
therefor as they are reasonably worth.” 





of the same family, unless there is evidence that 
they were rendered gratuitously, and were so un- 
derstood, the law will imply a promise to pay there- 
for, and such a claim cannot be defeated by merely 
equivocal expressions of the persons rendering 
them, unless they are such as to show that he did 
not intend to charge or be paid for them.(28) But 
the character of the services, the circumstances un- 
der which they were rendered, the condition, rela- 
tionship and position of the parties, are all to be 
taken into account in determining whether or not 
there was an expectation on the part of the parties 
that such services should be paid for,(29) or under 
such circumstances that a promise to pay can be im- 
plied.(80) The mere fact that the person who ren- 
dered the services expected to be compensated in 
some specific manner, as bya gift or legacy from 
the person for whom the services were rendered, 
will not uphold an action or strip them of the char- 
acter of gratuitous services.(31) There must be a 
positive agreement to leave a legacy in considera- 
tion of the services rendered, or circumstances that 
clearly warrant the party in relying upon such ex- 
pectation, by reason of something said or done by the 
person for whom they were rendered.(32) The rule 





(28) So held in Ex parte Scott, 1 Redf. (N. Y.) 234; 5N. Y. 
Leg. Obs. 379, in the case of a physician who for several 
years rendered medical services for the deceased, without 
any contract or agreement in reference to compensation. 

(29) Crane v. Badouine, 55 N. Y. 256; Buck v. Amidon, 41 
How. Pr. (N. Y.) 370; Bowen v. Bowen, 2 Brad. (N. Y.) 336; 
Cooper v. Turner, 5 T. & C. (N. Y.) 711; Kuren v. Saxton, id. 
566 ; Dye v. Kerr, 15 Barb. (N. Y.) 444; Green v. Roberts, 47 
id. 521; Sussdorf v. Smidt, 55 N. Y. 319. 

(30) Campbell v. Campbell, 65 Barb. (N. Y.) 639; Patterson 
v. Patterson, 13 Johns. (N. Y.) 879; Eaton v. Benton, 2 Hill 
(N. Y.), 576; Martin ». Wright, 13 Wend. (N. Y.) 460; Gore v. 
Summers, 5 Monr. (Ky.) 513; Sweaney v. Hunter, 1 Murph. 
(N. C.) 181; Lee v. Lee, 6G. & J. (Md.) 309. 

(31) Campbell v. Campbell, 65 Barb. (N. Y.) 645; Eaton v. 
Benton, 2 Hill (N. Y.), 576; Martin v. Wright, 13 Wend. (N. 
Y.) 460; Patterson v. Patterson, 13 Johns. (N. Y.) 379. 

(32) Robinson v. Raynor, 28 N. Y. 494; Woodard v. Bugbee, 
4 Thomp. & Cook (N. Y.), 393; McRae v. McRae, 3 Brad. (N. 
Y.) Surr. Rep. 199; Quackenbush v. Ehle, 5 N.Y. 469; Camp- 
bell v. Campbell, 65 Barb. (N. Y.) 639. 

In Sprax ue et ux. v. Nickerson, 1 U. C. Rep. 284, which 
was an action against the estate of the wife’s father, to re- 
cover for services rendered by the wife of the plaintiff for 
her father while a member of her father’s family, Robin- 
son, C. J., gave expression to some very sensible ideas in 
reference to this class of actions. “ It is,” said he, “in my 
opinion, of very dangerous tendency that, after the father 
of a family has died, his children * * * should be en- 
couraged to bring actions against the estate upon a claim 
for services rendered their parent. Where there is an ex- 
press contract between the father and daughter, that the 
latter, being above the age of twenty-one years, living with 
him, shall serve him for wages as any other hired person 
would do, of course there can be no reason why effect 
should not be given to the contract. But here is an un- 
married female, living for years in the house with her 
father, because he is old and infirm; she brings after his 
death an action for several years’ wages, not showing that 
any specific contract of hiring had taken place, but found- 
ing her claim on some loose expressions heard in casual 
conversation that he intended to make her compensation. 
The evidence was not clear, the amount allowed was exor- 
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seems to be fairly stated thus: Where a party ren- 
ders service for another in the hope of a legacy, and 
in sole reliance upon the person’s generosity, without 
any contract, express or implied, that compensation 
should be provided for him by will or otherwise, 
and the party for whom the services were rendered 
dies without making such provision, no action lies, 
But where, from the circumstances of the case, itis 
manifest that it was understood by both parties that 
compensation should be made by will, and none is 
made, an action lies to recover the value of such ser- 
vices. (33) 
ite 
EXTRADITION BETWEEN THE STATES. 


CORRESPONDENT of the ALBANY Law JouR- 
NAL suggested, a few weeks ago, that further leg- 
islation by Congress on this subject is needed. 

The letter was evidently suggested by the Winslow 
case. A little consideration will I think convince any 
uubiased person that the present state of the law on 
this subject is quite satisfactory. The relations of the 
States to one another as regards this matter are quite 
different from those between foreign nations. They 
are regulated by Art. [V,§ LI, of the constitution of 
the United States; which requires the surrender by 
any State of a fugitive from justice, charged with 
treason, felony or other crime upon demand by the 
executive of another; and the laws of Congress enact- 
ed to carry this section into effect. 

These laws require a demand, and an indictment or 
affidavit properly certified. Under this provision the 
courts will not look into the grounds of the charge; it 
is sufficient that there is such a demand and indict- 
ment, or affidavit properly certified. But, when a 








bitant. I think this young woman could not be living any- 
where else more properly than with her aged and infirm 
parents ; and if she did acts of service, instead of living 
idly, it is no more than she ought to have done,in return 
for her clothes and board, to say nothing of the claims of 
natural affection which usually lead children to render such 
services. If, upon this kind of evidence, such verdicts 
should be given and upheld, creditors would stand a good 
chance in many cases of having the assets of an estate ma- 
terially diminished, if not consumed by claims of this na- 
ture, set up by some one or more members of the family, 
and supported by the testator of others, as to what the 
father declared that he would, but did not do in his will.” 

In Woodard v. Bugsbee, 4 T. & C. (N. Y.) 393, the plaintiff, 
at the request of her brother, who was not a member of the 
family, took him into her family,and nursed him during 
his last sickness. The brother spoke about paying her for 
her care and attention by will, and named a sum as the 
value of such care and attention. He having failed to pro- 
vide payment by will, it was held that, under the circum- 
stances, she was entitled to recover of his estate the value 
of her services in nursing him. Butin this case, it will be 
observed that great stress was laid upon the fact that the 
brother was not a member of the plaintiff’s family, and 
that there was a special request. 

(33) Martin v. Wright, 13 Wend. (N.Y.) 360, it is not enough 
to charge a person with liability that services have been 
rendered for him. They must have been authorized, either 
expressly or impliedly, or must have been subsequently sanc- 
tioned by him. There must be something out of which an 
undertaking can be raised; some privity must exist between 
them. Glass Factory v. Reid, 5 Cow. (N. Y.) 603; Carter v. 
Gault, 13 Pick. (Mass.) 531 ; Butterfield v. Hartshorn,7 N. H. 
350. 





foreign nation demands the surrender of a fugitive, a 
prima facie case must be made out against the prisoner. 

It has been determined that the word crime in the 
constitution is synonymous with misdemeanor, and 
includes every offense below felony, punished by in- 
dictment asan offense against the public. Matter of 
Clark, 9 Wend. 212. 

The question has also arisen, whether or not the 
prisoner must be charged with such an offense, as 
comes under the word crime in the State to which he 
has fled. Inthecase cited above, although the ques- 
tion was not fairly before the court, it was virtually 
decided that it was sufficient if the charge was for an 
offense under the laws of the State demanding the 
surrender. In 1839 the Governor of Virginia made a 
requisition on the Governor of New York, for the sur- 
render of three men charged with “ feloniously steal- 
ing and taking away from one Colley, in Virginia, a 
negro slave, Isaac, the property of Colley.’’ The Gov- 
ernor of New York refused to deliver up the fugitives 
on the ground that in New York, there was no prop- 
erty in slaves, and that the offense was not a crime 
known to the laws of New York, and consequently 
notacrime within the meaning of the constitution 
and laws of the United States. But the legislature of 
New York by concurrent resolution of the 11th of 
April, 1842, declared their opinion to be that stealing a 
slave within the jurisdiction and against the laws of 
Virginia, was a crime within the meaning of the 
second section of the fourth Article of the Constitu- 
tion of the United States. 

These questions, decisions and resolutions, showing 
the wide difference between interstate and interna- 
tional law on this subject, will aid us in deciding, 
whether or not it is advisable that Congress by new 
legislation require, that persons delivered up by one 
State to another, be tried only for the offense charged 
in the indictment or aflidavit. We may concede this 
to be the rule and the only safe rule to govern the 
practice of foreign nations. But, as between our 
States the practice has been different, as for example 
in the case cited by your correspondent, and there 
seems to be no good reason to change it by statute or 
otherwise. 

These restrictions upon the proceedings against ex- 
tradited fugitives are the offspring of a humane policy. 
Nations have felt a chivalrous inclination to protect, 
as far as is consistent with justice and comity, those 
unfortunate persons who seek an asylum in their 
territories. In this country and in England there has 
been areluctance to withdraw the protection of the 
common and to surrender accused persons to the more 
rigorous procedure of the civil law. The desire to 
protect men charged with political offenses from the 
rigor of offended despotism has strongly favored this 
rule. But while such considerations have engrafted 
this rule upon the system of international law, they 
have no weight when we are considering extradition 
between States of the Union. 

No State can engage in political persecutions; the 
constitution of the United States as well as the spirit 
of the people prevents it, while every State is deeply 
interested in bringing conspirators against the institu- 
tions of a sister State to punishment. Therefore the 
case of political offenders cannot affect the question. 

The same safeguards, and the common source of our 
laws insure a fair trial for the accused under all cir- 
cumstances. The laws, procedure and institutions of 
the various States are so similar, that we can always 
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be certain there will be no hardship to the prisoner in 
his removal to a sister jurisdiction. The circumstan- 
ces of the States require us to give the widest possible 
scope to the provision of the Constitution and the 
laws of Congress. Without barriers of any kind 
between them, their boundaries unguarded by custom 
houses or officials of any kind, and with a continual 
circulation of travelers, every facility is offered to the 
flight of criminals from State to State. 

There can be no injustice in requiring a man to 
answer for all his crimes where we are sure he will have 
a fair trial under just and equal laws, and there can be 
no doubt of the expediency of doing so. 

In the note to the correspondent’s letter in 13 Alb. 
L. J. 356, acase is mentioned in which Judge Lawrence 
is supposed to have adopted and applied the general rule 
of international law to a case between States. It seems 
that the case hardly authorizes the conclusion. It was 
acivilaction. The defendant had been charged with 
a crime in order to bring him within reach of the civil 
process of the courts of this State. I think in discharg- 
ing the defendant and setting aside the service of the 
summons, Judge Lawrence went upon the well-settled 
principle “that the courts will not countenance the 
use of unfair and fraudulent means to bring the de- 
fendant within their jurisdiction for the purpose of 
making a personal service of a summons upon him.” 
Carpenter v. Spooner, 2 Sandf. 717, and Goupil v. 
Simonson, 3 Abb. 474. It is hard to belive that Judge 
Lawrence intended to bring the rule of international 
law to bear on this case. 

International law is said to be part of the common 
law. But it seems in cases under the constitution, the 
provisions of that instrument should be construed with 
reference to the common law as it stood at its adoption. 
Now the rule of international law we are discussing is 
confessedly a new one. In the particular case the rule 
could be enforced, but in most cases there is no 
way of making it effective between the States as a rule 
of the common law. 

Under the constitution a State cannot exact a pledge 
from another before surrendering a fugitive. Coulda 
pledge be exacted, how could one State compel another 
to observe its promises. Further legislation by Con- 
gress would be necessary to make the rule effective. 

We have shown that it would be unnecessary and 
unwise to introduce such restrictions. Legislation by 
Congress, to compel States to try prisoners only for the 
offense for which they are extradited, would be re- 
pugnant to the spirit of the constitution and unsuited 
to the circumstances of States bound together as one 
nation, witb a homogeneous people and similar laws. 

R. R. H. 
————— ee 
JOHN TAYLOR COLERIDGE. 


“From his cradle 
He was a scholar, and a ripe and good one; 
And to add greater honors to his age 
Than Man could give him, he died fearing God!” 


IR JOHN TAYLOR COLERIDGE, whose life and 
character I trust that my hand will not prove un- 
equal to sketch, would have deprecated the pomp of 
panegyric. Applied to himself it would have pained 
him. His modesty and taste would have led him to 
decline a fulsome epitaph. Fortunately, or rather be- 
cause he pursued true fame, the pen of the biographer 
has not to slide gently over any dangerous places. The 
lives of many men may be likened to some summer’s 





day, the bright dawn of which, soon clouded over, 
ushers in a noon and after-day of gusts and rain, clos- 
ing with an evening brightened, indeed, by asetting 
sun but telling, by the illumined banks of clouds that 
flank and enfold it, what angry skies preceded that 
calm close. His life may be compared to a day thus 
described by George Herbert: 

* Sweet day so cool, so calm, so bright, 

The bridal of the earth, and sky, 

Sweet dews shall weep thy fall to-night ; 

For thou must die.” 

John Taylor Coleridge was the second son of Captain 
James Coleridge, and grandson of the Rev. John Cole- 
ridge, Vicar of Ottery St. Mary, and master of the 
grammar school of that place. His mother was the 
daughter of Mr. Bernard F. Taylor, and was descended, 
on the maternal side, from the ancient Devonshire 
family of Duke of Otterton and Power Hayes. This 
family name of Duke is one of the baptismal names 
of the present Lord Coleridge, the eldest son of John 
Taylor Coleridge. The subject of this memoir was 
born at Tiverton, on the 9th day of July, 1790, and died 
on the llth day of February, 1876, at his residence, 
Heath’s Court, Ottery St. Mary, in the same sweet 
county of Devon, aged eighty-five years, seven months 
and three days, of which it would be untrue to say 
that I believe one hour ill-spent. He had the great 
happiness to be born in that mid-way between riches 
and poverty, which is ordinarily the conductor to a 
moderate mind. 

The name of Coleridge is a very pleasant one to me. 
It was honored always in the house where I was bred. 
Associated in my mind with genius from my very boy- 
hood, and in my maturer age with learning, literature, 
and virtue, lam glad to pay it tribute in my decline. 
When it was almost infamy to be their admirer, more 
than one in our house did homage to Wordsworth, 
Southey, and Coleridge, when self-constituted critics, 
and not self-constituted wits, derided and did their 
best to crush them. Literature and poetry seemed 
akin to the Coleridges, and talent to run with their 
blood. They areafamily of authors. At an early age, 
John Taylor Coleridge was placed at Ottery St. Mary’s 
school, under the care of the Rev. George Coleridge, 
his uncle, whose father had also been master of the 
school. His school education was so far partly domes- 
tic, an advantage, at least, as to moral and religious 
training. From this school he went to Eton. I state, 
on the authority of his son, Lord Coleridge, that “ at 
Eton he was sent up for good” six times. This was 
the only distinction then kuown at Eton, and it was 
then sparingly given. Moore, the poet, thought praise 
had made a little angel of his daughter who died 
young; and to withhold it, when due, shows little 
knowledge of child-nature, and little sympathy with 
our kind. Being superannuated for King’s, Coleridge 
obtained a scholarship at Corpus Christi, at Oxford, 
and went up to residence in that University in the 
year 1809, continuing his studies their uninterruptedly 
until the year 1812, when he took his degree. In the 
year 1810, he carried off the prize for Latin verse, the 
subject being the Pyrenees, which, in Napoleon’s time, 
were as near their end, as a barrier, though in a dif- 
ferent sense, as when Louis XIV grandiloquently ef- 
faced them in a sentence. In the year 1813, John Tay- 
lor Coleridge won both the English and Latin essay 
prizes. Of Keble and Milman the same success is re- 
corded. He stood alone in the classical first class. 
Brilliant and full of promise was his career, and high- 
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est of his gains were the friends he made there, of 
whom, save by their deaths, he lost none. Keble and 
Arnold were no common prizes to win. 

After the lamented death of Dr. Arnold, the late Mr. 
Justice Coleridge (for he had then attained that office 
and dignity) was applied to, on behalf of Mrs. Arnold, 
for a memoir of the college life of her late husband, 
who was of the same college with and a contemporary 
of the judge. This request was complied with, and in 
Stanley’s ‘‘Life of Arnold,’ the memoir, in form a 
letter, may be consulted. It contains, whilst record- 
ing the college life of Arnold, au interesting picture 
of their associates, and of the writer, then reaping 
the fruit of his early labors, in his life of use and place 
of dignity. His letter is too long to quote, and an 
extract from it would give but a faint conception of 
the value of the double portrait. No one could have 
written that history of youthful life whose own youth 
had not been pure, refined, and genial. The judge 
seems to discard state, gravity, and age, to grow young 
again in his retrospect of his youthful life, and re- 
ports of their merriment without a sigh, a frown, ora 
shake of the head. He was then a father of boys. 
Keble loved children, and children loved Keble. 
Children beat even dogs in sagacity, in power to dis- 
tinguish between those who pat them on the head to 
please others, and those who pat them on the head to 
please themselves. ‘* Arnold,’’ Coleridge writes, ‘*‘ was 
scarcely beyond boyhood when he came among us 
Tories, as we most of us were.’’ ‘* The times were 
stirrring times,’’ stirring, indeed, when Napoleon 
crushed a nationality ere he breakfasted, as a gardener 
sets his hobnailed shoes on an ant’s nest; or wrote a 
short discrowning minute, as that the House of Bra- 
ganza had ceased to reign. Wonderfully laconic and 
pithy at times, wonderfully Ossianic and inflated at 
others, was his imperial style: *‘Grandis Epistola,” 
not ‘‘a Capreis,’’ exactly, but engendered of selfish- 
ness not inferior to that of the Roman Recluse. The 
Oxford prizes would scarcely have been awarded to 
the imperial compositions. Between the Whig Ar- 
nold and the Tory Coleridge a life-long friendship 
was formed, and, as Meg Dods says, ‘‘ And what-for 
No?” 

It is worthy of remark that Keble and Arnold, 
though estranged from each each other, continued 
each the warm friend of Coleridge. Keble addresses 
him, ‘* Dearest Coleridge.”” Such friendships are never 
won and retained by those who cannot give love for 
love. Coleridge neither hid his opinions, nor accom- 
modated them to the tastes or prejudices of his cor- 
respondents. He is found frequently endeavoring to 
moderate the opinions between which he steered a mid- 
dle course. His gentle disposition, calm temper, and 
constant self-control, inclined him to the “juste 
milieu,’’ a position taken up by him not for ease, or 
conformity, but from conviction. He will be found 
throughout his career one of those men who, though 
as earnest as the most inflexible, yet have in their 
whole natures more of the willow than the oak. 

The young men at Corpus Christi, from the small- 
ness of their college, more resembled a family than a 
community. Their habits, as became scholars, were 
frugal and inexpensive. Their tastes were literary, 
their conversation turned often on the authors, sume- 
times on the politics of the day. They were not ex- 
clusively addicted to the poetry of the classical writers 
of Greece and Rome. Coleridge led Keble, and both led 
Arnold, to read the ‘“‘ Lake Poets.’’ Henceforward, 





the three worshipped at those shrines. Idolators, 
some Dons may have thought them; for, in my own 
memory, it was agreed by two schoolmasters, in peda- 
gogic conclave, that the line of poets had ceased with 
Virgil. 

I collect from this unambitious, excellent, and in- 
teresting letter, that the writer was early a good judge 
of character; for it is written from what his memory 
retained, without adult accretions. His correspond- 
ence with Keble, Arnold, and others, marks the man 
of business, the man of the world, the scholar, and 
the lawyer, who had brought his experience to bear 
on the daily, and even small, concerns of life in a 
parish church, or a Village school. It may be plainly 
deduced from his letters that he knew men, was a good 
man of business, and fit to take an active and leading 
part in the business of the world. In the second vol- 
ume of the ‘“‘Memoirs of William Wordsworth,’ by 
Dr. Christopher Wordsworth, may be found Cole- 
ridge’s ‘ Jottings Down,’’ written only for his own 
use, containing a short memoir of his intercourse with 
the poet in 1836. Never was a great and singular man, 
and never were beautiful scenes, more truly or more 
graphically described. On these points, it speaks 
from memory and knowledge, and can the better 
judge. 

Ido not, in this memoir, declare myself the advo- 
cate of, or apologist for, still less the propagandist of, 
any opinions. The salt of the earth is not stored in 
one pit. I do not contend that virtue is the growth of 
any particular belts; and, as far as myown observation 
goes, it is often found building its nest in places where 
we should little expect to find it. It has been pleas- 
antly written, ‘* Tories know no argument but force ;”’ 
yet, the Tories whom [ have known on the Bench 
have generally been, in their exercise of power and 
assumption of authority, mild, humble, gentle, merci- 
ful. Amongst them, as best known to myself, I would 
instance the late Judge Coleridge, his brother-in-law, 
Mr. Justice Patteson, and Chief Justice Tindal. The 
men on my circuit so loved and revered Patteson, that 
they could not speak of him without familiar phrase; 
any thing more formal would have been too cold for 
their hearts. Of Chief Justice Tindal I never heard 
an evilword. His learning, wisdom, virtue, and wit, 
all acknowledged. His wit was like the summer 
lightning. None dreaded, and none retreated from it. 

On leaving Oxford, after taking his degree, Cole- 
ridge, choosing the law as his profession, was ad mitted 
a student of the honorable society of the Middle 
Temple. His name, and that of his son, Lord Cole- 
ridge, grace that roll of renown. 

The law is considered a repulsive study. Whatever 
it may be, in the beginning, to some mercurial spirits 
like James Boswell, it so grows on many, that I have 
known a record more attractive reading than a ser- 
mon. When George Grenville fainted in the House 
of Commons, and men were confusedly running about 
for remedies, George Selwyn said: ‘‘ Why don’t they 
give him the journals to smell at?’’ Many an old 
pleader might have had his youth (like St. Leon) re- 
newed by sniffs, repeated every quarter of an hour, at 
his manuscript pleadings, abhorred by the copying 
“apprentice hands”’ of his pupils. 

Boswell expressed once to Dr. Johnson his fear, if 
he made the law his profession, of being surpassed 
“by some formal plodding blockhead.” ‘In the 
statutory or formulary part, sir, you may; but not in 
the rational part.”” When one told Dr. Johnson that 
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Lord Mansfield was thought by some not to be a great 
lawyer, the old doctor replied, with a snort, “ Sir, you 
might as well tell me a man who walks between Lon- 
don and Brentford every day of his life for twenty 
years does not know the way ;”’ from which one would 
infer that the doctor classed lawyers with the peri- 
patetic school. The saying will not be accepted by 
those who think a collection of pebbles by the way- 
side an essential proof of topographical science. 
Coleridge studied the law diligently. He was not a 
Boswell, who, with all his cleverness, would have dis- 
tanced, in the irrational part of life, the most plodding 
blockhead of his day. The dull ass will never mend 
his pace by beatings; and the lively species is not 
more amenable to counsel. Boswell was the butt of 
his circuit. Lord Eldon records one or two rather 
apocryphal anecdotes of him. The future judge read 
diligently as well the statutory and formulary, as the 
rational part of his profession, in which there was 
nothing above his capacity. He was the chamber- 
fellow for a time of Patteson. He was a pupil of God- 
frey Sykes, his sole master in the law. He practiced 
under the bar for two or three years. From a letter 
addressed to him by Keble, I find that he had two 
pupils. In 1819 he was called tothe bar. He chose 
the western circuit, and went the Exeter sessions, of 
which city he was afterward the recorder. In due 
time he was made a sergeant. He had a good share 
in the lead on his circuit, and a good, though not a 
first-rate, practice at the bar. This summary will 
suffice for a mere outline of his career, as a law stu- 
dent, pleader, and barrister. Something will be said 
hereafter of his merits. 
(Lawrence Peel, in the Law Magazine and Review. 
(To be continued.) 
_—_@___ 
STATE LAWS AGAINST EMIGRATION. 


UNITED STATES SUPREME COURT — OCTOBER, 1875. 


Cuy LUNG v. FREEMAN et al. 


A statute of the State of California required from the 
master of any vessels bringing passengers from foreign 
countries into that State for each passenger of certain 
specified classes, a bond for $500, conditioned to indem- 
nify the counties, etc., of the State against liability for 
the support of such passenger, and provided for the 
payment of fees for examining the passenger and pre- 
paring the bond, and for the detention of persons for 
which no bond was given, and contained other provis- 
ions, which indicated that the purpose of the statute 
was to extort money or prevent emigration. Held, that 
the statute wasin violation of the United States con- 
stitution, and persons detained thereunder, entitled to 
discharge. 

‘RROR to the Supreme Court of the State of Cali- 

fornia. 

The action arose under a statute of California, re- 
lating to emigration. Sufficient facts appear in the 
opinion. 

Mr. Justice MILLER delivered the opinion of the 
Court. 

While this case presents for our consideration the 
same class of State statutes considered in the cases just 
disposed of, it differs from them in two very important 
points: 

These are, first: The plaintiff in error was a passenger 
on a vessel from China, being a subject of the Emperor 
of China, and is held a prisoner because the owner or 
master of the vessel who brought her over refused to 
give a bond in the sum of five hundred dollars in gold, 
conditioned to indemnify all the counties, towns, and 
cities of California against liability for her support 
or maintenance for two years. 





Secondly, the statute of California, unlike those of 
New York ané@ Louisiana, does not require a bond for 
all passengers landing from a foreign country, but only 
for classes of passengers specifically described, among 
which are “lewd and debauched women,”’ to which 
class it is alleged plaintiff belongs. 

The plaintiff, with some twenty other women, on 
the arrival of the steamer Japan from China, was 
singled out by the commissioner of immigration, an 
officer of the State of California, as belonging to that 
class, and the master of the vessel required to give the 
bond prescribed by law before he permitted them to 
land. This he refused to do, and detained them on 
board. They sued out a writ of habeas corpus, which, 
by regular proceedings, resulted in their committal, by 
order of the Supreme Court of the State, to the custody 
of the sheriff of the county and city of San Francisco, 
to wait the return of the Japan, which had left the 
port pending the progress of the case; the order being 
to remand them to that vessel on her return, to be 
removed from the State. 

Allof plaintiff ’s companions were released from the 
custody of the sheriff on a writ of habeas corpus issued 
by Mr. Justice Field of this court. But plaintiff by a 
writ of error brings the judgment of the Supreme 
Court of California to this court, as we suppose, for 
the purpose of testing the constitutionality of the act 
under which she is held a prisoner. We regret very 
much, that while the Attorney-General of the United 
States has deemed the matter of such importance as to 
argue it in person, there has been no argument in 
behalf of the State of California, the commissioner of 
immigration, or the sheriffof San Francisco, in sup- 
port of the authority by which plaintiff is held a pris- 
oner, nor have we been furnished even with a brief 
in support of the statute of that State. 

It is a most extraordinary statute. It provides that 
the Commissioner of Immigration is ‘‘ to satisfy him- 
self whether or not any passenger who shall arrive in 
the State by vessels from any foreign port or place 
(who is not a citizen of the United States) is lunatic, 
idiotic, deaf, dumb, blind, crippled, or infirm, and is 
not accompanied by relatives who are able to support 
him, or is likely to become a public charge, or has been 
a pauper in any other country, or is from sickness or 
disease, existing either at the time of sailing from the 
port of departure or at the time of his arrival in the 
State, a public charge, or likely soon to become so, or 
is a convicted criminal, or a lewd or debauched 
woman :”’ and no such person shall be permitted to land 
from the vessel, unless the master or owner or con- 
signee shall give a separate bond in each case, condi- 
tioned to save harmless, every county, city, and town 
of the State against any expense incurred for the relief, 
support, or care of such person, for two years there- 
after. 

The commissioner is authorized to charge the sum of 
seventy-five cents for every examination of a passen- 
ger made by him, which sum he may collect of the 
master, owner, or consignee, or of the vessel by attach- 
ment. The bonds are to be prepared by the commis- 
sioner and two sureties are required to each bond, and 
for preparing the bund the commissioner is allowed to 
charge and collect a fee of three dollars, and for each 
oath administered to a surety, concerning his suffic- 
iency as such, he may charge one dollar. It is expressly 
provided that there shall be a separate bond for each 
passenger, that there shall be two sureties on each 
bond, and that the same sureties must not be on more 
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than one bond, and they must in all cases be residents 
of the State. 

If the ship-master or owner prefers, he may com- 
mute for these bonds by paying such asumof money 
as the commissioner may in each case think proper to 
exact, and after retaining twenty per cent of the com- 
mutation money for his services, the commissioner is 
required once a month to deposit the balance with the 
treasurer of the State. (See chapter I, article VII, of 
the Political Code of California, as modified by sec- 
tion 70 of the amendments of 1873-4.) 

It is hardly possible to conceive a statute more 
skillfully framed, to place in the hands of a single man 
the power to prevent entirely vessels engaged in a 
foreign trade,say with China, from carrying passen- 
gers, or to compel them to submit to systematic extor- 
tion of the grossest kind. 

The commissioner has but to go aboard a vessel filled 
with passengers ignorant of our language and our laws, 
and without trial or hearing or evidence, but from the 
external appearances of persons with whose former 
habits he is unfamiliar, he points with his finger to 
twenty, as in this case, or a hundred if he chooses, 
and says to the master these are idiots, these are pau- 
pers, these are convicted criminals, and these are lewd 
women, and these others are debauched women. I 
have here an hundred blank forms of bonds, printed. 
I require you to fill me upand sign each of these for 
$500 in gold, and that you furnish me two hundred 
different men, residents of this State, and of sufficient 
means, as suretieson these bonds. I charge you five 
dollars in each case for preparing the bond and swear- 


ing your sureties, and I charge you seventy-five cents 
each for examining these passengers, and all others you 


have on board. If youdon’t dothis you are forbidden 
to land your passengers under a heavy penalty. 

But I have the power to commute with you for all 
this for any sum I may choose to take in cash. Iam 
open to an offer, but you must remember that twenty 
per centofallI can get out of you goes into my own 
pocket, and the remainder into the treasury of Califor- 
nia. 

If, as we have endeavored to show in the opinion in 
the preceding cases, we are at liberty to look to the 
effect of a statute for the test of its constitutionality, 
the argument need go no further. 

But we have thus far only considered the effect of 
the statute on the owner of the vessel. 

As regards the passengers, section 2963 declares that 
consuls, ministers, agents, or other public function- 
aries of any foreign government, arriving in this State 
in their official capacity, are exempt from the provis- 
ions of this chapter. 

All other passengers are subject to the order of the 
commissioner of immigration. 

Individual foreigners, however distinguished at 
home for their social, their literary, or their political 
character, are helpless in the presence of this potent 
commissioner. Such a person may offer to furnish 
any amount of surety on his own bond, or deposit any 
sum of money, but the law of California takes no note 
of him. It is the master, owner, or consignee of the 
vessel alone whose bond can be accepted. And so a 
silly, an obstinate, or a wicked commissioner, may 
bring disgrace upon the whole country, the enmity of 
a powerful nation, or the loss of an equally powerful 
friend. 

While the occurrence of the hypothetical case just 
stated may be highly improbable, we venture the as- 





sertion that if citizens of our own government were 
treated by any foreign nation as subjects of the Em- 
peror of China have been actually treated under this 
law, no administration could withstand the call for a 
demand on such government for redress. 

Or, if this plaintiff and her twenty companions had 
been subjects of the Queen of Great Britain, can any 
one doubt that this matter would have been the sub- 
ject of international inquiry, if not a direct claim for 
redress? Upon whom would such a claim be made? 
Not upon the State of California, for by our constitu- 
tion she can hold no exterior relations with other na- 
tions. It would be made upon the government of the 
United States. If that government should get into a 
difficulty which would lead to war or to suspension 
of intercourse, would California alone suffer, or all the 
Union? If we should conclude that a pecuniary in- 
demnity was proper as a satisfaction for the injury, 
would California pay it, or the Federal government? 
If that government has forbidden the States to hold 
nogotiations with any foreign nations, or to declare 
war, and has taken the whole subject of these rela- 
tions upon herself, has the constitution, which pro- 
vides for this, done so foolish a thing as to leave it in 
the power of the States to pass laws whose enforce- 
ment renders the general government liable to just 
reclamations which it must answer, while it does not 
prohibit to the States the acts for which it is held re- 
sponsible? . 

The constitution of the United States is no such 
instrument. The passage of laws which concern the 
admission of citizens and subjects of foreign nations 
to ourshores belongs to Congress and not to the States. 
It has the power to regulate commerce with foreign 
nations; the responsibility for the character of those 
regulations and the manner of their execution belongs 
solely to the national government. If it be otherwise 
a single State can at her pleasure embroil us in dis- 
astrous quarrels with other nations. 

We are not called upon by this statute to decide for 
or against the right of a State, in the absence of legis- 
lation by Congress, to protect herself by necessary 
and proper laws against paupers and convicted crim- 
inals from abroad, nor to lay down the definite limit 
of such right, if it exist. Such aright can only arise 
from a vital necessity for its exercise, and cannot be 
carried beyond the scope of that necessity. When a 
State statute, limited to provisions necessary and appro- 
priate to that object alone, shall in a proper controversy 
come before us, it will be time enough to decide that 
question. Tne statute of California goes so far beyond 
what is necessary or even appropriate for this pur- 
pose, as to be wholly without any sound definition of 
the right under which it is supposed to be justified. 
Its manifest purpose, as we have already said, is not 
to obtain indemnity, but money. 

The amount to be taken is left in every case to the 
discretion of an officer, whose cupidity is stimulated 
by a reward of one-fifth of all he can obtain. 

The money when paid does not go to any fund for 
the benefit of immigrants, but is paid into the general 
treasury of the State and devoted to the use of all her 
indigent citizens. The blind, or the deaf, or the dumb 
passenger is subject to contribution, whether he be a 
rich man ora pauper. The patriot seeking our shores, 
after an unsuccessful struggle against despotism in 
Europe or Asia, may be kept out because there his re- 
sistance has been adjudged a crime. The woman 
whose error has been repaired by a happy marriage 
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and numerous children, and whose loving husband 
brings her with his wealth to a new home, may be told 
she must pay a round sum before she can land, be- 
cause it is alleged that she was debauched by her hus- 
band before marriage. Whether a young woman’s 
manners are such as to justify the commissioner in 
calling her lewd may be made to depend on the sum 
she will pay for the privilege of landing in San Fran- 
cisco. 

It is idle to pursue the criticism. In any view 
which we can take of this statute it is in conflict with 
the constitution of the United States, and, therefore, 
void. 

The judgment of the Supreme Court of California 
is reversed, and the case remanded to that court with 
directions to make an order discharging the prisoner 
from custody. 

> —_—— 
BOOK NOTICES. 


Brown's Admiralty Reports.—Reports of Admiralty and 
Revenue cases argued and Determined in tote reuit 
and District Coasts of the United States for the West- 
ern Lake and River Districts. By Henry W. Brown, 
District Judge, Eastern District of Michigan. Vol. I. 
New York: er, Voorhis & Co., 

HESE reports will be welcomed those of the pro- 

fession who have to do with Admiralty Practice, 
embracing cases arising upon our rivers and inland 
lakes. As the reporter well says in the preface, the 
decisions heretofore made in Admiralty are in publi- 
cation, intermingled with Common Law, Equity, 

Bankruptcy and Patent cases, and are scattered 

through too many volumes to be within the reach of 

the ordinary practitioner whose practice may be lim- 

ited almost to this single department. Reports in 

special departments of the law are fast becoming a 

necessity, and the department of admiralty, with its 

own peculiar subject-matter, practice and rules, is 
easily separated from the others. 

The cases contained in the volume are many of them 
of more than ordinary interest. Although the decis- 
ions are not those of the courts of last resort, still in 
many instances they are not appealed from, and 
remain precedents which will be followed by the 
Federal, District and Circuit Courts. The questions 
involved in many of them could arise nowhere else 
than upon inland waters, and the law in relation to 
shipping, which has heretofore been developed for the 
most part by the commerce of the ocean, finds here 
new modifications necessary to meet the changed cir- 
cumstances. The more interesting cases are, The 
Canadian, p. 11, relating to passenger’s contract; Rev- 
enue Cutter, No.1, p. 76, involving the matter of liens 
upon government vessels and Admiralty jurisdiction 
upon the lakes; The Isabella, p. 96, which also decides 
a point of jurisdiction ; Simmons’ Case, where it is held 
a person who goes intoa foreign country for the pur- 
pose of buying clothing, is not within the provisions 
of section 3, of the act of March, 1857, providing for the 
free entry of *‘ wearing apparel in actualuse * * 
of persons arriving in the United States,’’ notwith- 
standing he wears the same in returning home; Henry 
Miller's Case, p. 156, which holds that the great lakes 
are not high seas within the act of July 29, 1850, pun- 
ishing the burning of vessels; The Avon, p. 170, which 
turns upon the question of jurisdiction for torts in 
foreign waters; The Daniel Ball, p. 192, where the 
power of Congress to regulate commerce between the 
different States is discussed; The Free State, p. 251, 
and The May Flower, p. 376, which involve questions of 





collision. The reporting is thoroughly well done, and 
valuable notes are added to many of the cases. The 
book is well printed and bound, and will doubtless find 
a place upon the shelves of every Admiralty lawyer. 


Trial of Pasach N. Rubenstein for the murder of Sarah Alex- 
ander, in the town of New Lots, near Brooklyn, New 
York, on the 12th day of December, 1875. Commenced 
at the Kings County Oyer and Terminer on the 3lst day 
of January, 1876, with the evidence, arguments of coun- 

sel, charge of the court, verdict of the jury, and sen- 
mag of the prisoner. NewYork : Baker, oorhis & 

oy Li 
This book adds another to the multitude of murder 
trials already printed. Such works are of interest to 
those engaged in Criminal Practice, and also furnish 
fascinating reading to others. Thecase which is re- 
ported, attracted considerable attention at the time 
from certain peculiar circumstances connected with 
it. The prisoner, it will be remembered, was convicted 
and sentenced, but died in prison before execution. 

The book is better printed and bound than is frequent- 

ly the case in books of this nature. 


——_>_——_ 
RECENT [ENGLISH DECISIONS. 


AGENT. 


Principal and agent or contractor: liability of prin- 
cipal for breach of duty intrusted to agent: adjoining 
landowners, liability of.— A man, who orders a work 
to be executed on his own premises, lawful in itself, 
but from which, in the natural course of things, inju- 
rious consequences to his neighbor must be expected 
to arise, unless means are adopted by which such con- 
sequences may be prevented, is bound to see to the 
doing of that which is necessary to prevent mischief ; 
and cannot relieve himself of his responsibility by em- 
ploying some one else to do what is necessary to pre- 
vent the act he had ordered to be done from becom- 
ing wrongful. 

Plaintiff and defendant were respective owners of 
two adjoining houses, plaintiff being entitled to the 
support, for his house, of defendant's soil. Defend- 
ant employed a contractor to pull down his house, 
excavate the foundations and rebuild the house; the 
contractor undertook the risk of supporting plaintiff's 
house, as far as might be necessary, during the work, 
and to make good any damage and satisfy any claims 
arising therefrom. Plaintiff's house was injured, in 
the progress of the work, owing to the means taken 
by the contractor to support it being insufficient. 
Held, on the above principle, that defendant was lia- 
ble, even if the undertaking as to risk, etc., had 
amounted, which it did not, to an express stipulation 
that the contractor should do, as part of the works 
contracted for, all that was necessary to support plain- 
tiff’s house. Bower v. Peate, L. R.,1Q. B. D. 321. 


CHECK. 


Alteration of date : materiality.— A person intrusted 
with a check by the payee to pay into a bank ab- 
sconded with it, and after altering the date from the 2d 
of March to the 26th of March, passed to the plaintiff for 
value. The check was not paid, and the plaintiff, who 
had not been guilty of any negligence in taking the 
check, sued the drawer. Held, that the alteration was 
material, and invalidated the check; and that the cir- 
cumstance that the plaintiff had not been guilty of neg- 
ligence in taking it was immaterial. Vance v. Lowther, 
L. R., 1 Ex. D. 176. 
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COLLISION. 


Improper navigation: third ship: contributory negli- 
gence.— Where one ship is by the improper navigation 
of a second ship compelled to alter her course, and so 
does damage to a third ship, the ship which compelled 
the alteration of course is liable for the damage; and 
that liability remains if the damaged ship was not 
actually negligent, even though by taking another 
course she might have avoided the collision. The Sis- 
ters, L. R., 1 P. D. (C. A.) 117. 


FOREIGN LAW. 


Foreign soil: English ship: damage: commission to 
take evidence.— An English company, possessed of a 
pier in a port in Spain, instituted a cause of damage 
against an English ship for negligently injuring the 
pier. The shipowners by their answer pleaded that 
by the law of Spain the master and mariners of a ship, 
and not the owners, were liable for negligent naviga- 
tion. Held, reversing the decision of the judge of the 
Admiralty Division, that the case was governed by 
the law of Spain, and that that part of their answer 
ought not to be struck out. Commission to take evi- 
dence in Spain as to the law of Spain, refused. The 
M. Moxham (7151), L. R., 1 P. D. (C. A.) 107. 


SHIP. 

1. Contract of affreightment : implied warranty of sea- 
worthiness: obligation of shipowner.—In every con- 
tract for the conveyance of merchandise by sea there 
is, in the absence of express provision to the contrary, 
an implied warranty by the shipowner that his vessel 
is seaworthy. 

In an action to recover damages for the loss of iron 
armor-plates, which were lost on board the defend- 
ant’s ship, it appeared that the defendants, by their 
servants, stowed the ship, and that during rough 
weather one of the plates broke loose and went through 
the side of the ship, which in consequence was lost. 
At the trial the judge told the jury, as a matter of 
law, that a shipowner warrants the fitness of his ship 
when she sails, and not merely that he will honestly 
and bona fide endeavor to make her fit, and left to 
them the questions, Was the vessel at the time of the 
sailing in a state, as regards the stowing and receiving 
of these plates, reasonably fit to encounter the ordi- 
nary perils that might be expected on a voyage at that 
season; secondly, if she was not in a fit state, was 
the loss that happened caused by that unfitness. Held, 
that the direction was right, and correctly stated the 
liability of a shipowner, even though he did not hold 
himself out as acommon carrier. Kopitoffv. Wilson, 
L. R., 1 Q. B. D. 377. 

2. Right of master and his agent to detain cargo for 
expenses incurred with respect to it exclusively: general 
average: authority of agent authorized to receive cargo: 
salvage.— A vessel having gone ashore with a cargo 
on board, the plaintiff, a ship agent, was put in pos- 
session of the ship and cargo by the captain, with au- 
thority from the captain to do, as his agent, what was 
for the benefit of all concerned. The plaintiff did 
work and expended money in discharging the cargo, 
and brought it to a place of safety, where he took 
possession of it. The hull broke up and became a 
wreck. The expenditure by the plaintiff was not for 
the purpose of enabling the shipowner to perform his 
contract and to earn freight, but was an extraordinary 
expenditure for the purpose of saving the property at 
risk, namely, the cargo. Held, that the plaintiff had 





alien on the cargo for his charges as against the owner, 
though such charges were incurred without author- 
ity from the owner, the claim being analogous to that 
for general average, or salvage. Held, also, that 
an agent to whom bills of lading are handed for 
the purpose of obtaining possession of the cargo of a 
stranded vessel, is impliedly authorized to bind the 
owner by an agreement to pay, on condition of the 
cargo being given up, charges for which there isa lien 
onthe cargo. Hingston v. Wendt, L. R., 1 Q. B. D. 367. 


—__>—__——— 


NOTES. 


HE American Social Science Association will hold 

its annual general meeting at Saratoga, on Septem- 
ber 5, 6,7 and 8, 1876. The sectional meeting of the 
Department of Jurisprudence will commence Wedues- 
day, September 6, at 10 A. M., and continue in session 
until all the special papers in this department have 
been read, with an evening meeting. The following 
papers are promised: At 10 A. M., by Prof. W. G. Ham- 
mond, of Lowa, on ‘Legal Education.”? At 11 a. M., 
by Prof. Von Holtzendorff, of Berlin, Prussia, on 
“The Study of Jurisprudence in Europe.”’ At 12M., 
by George A. Matile, Esq., of Washington, D. C., on 
“Certain Proposed Changes in American Law Schools.”’ 
At 3 P.M., by Prof. Theodore W./Dwight, of New York, 
on “The Study of Jurisprudence in the United 
States,’”’ followed by a debate. At 8 P. M.,an address, 
by Dorman B. Eaton, Esq., of New York, on ‘The 
Administration of Justice, Considered in Relation to 
a New Method Proposed for the Selection of Judges.” 
The papers of interest to the bar in the other depart- 
ments are: Before the general session, at 8 P. M., Sep- 
tember 6, by Geo. T. Angel, of Boston, on ‘“‘ The Pre- 
vention of Crime.’’ In the Conference of Charities, 
Thursday, September 7, at 9 A. M., a report from the 
standing committee on ‘Dependent and Delinquent 
Children,” followed bya debate. At 11 A. M., a report 
from the standing committee on “‘ Penal and Prison 
Discipline,” by Dr. Elisha Harris, of New York, fol- 
lowed by a debate. At 4:30 Pp. M., areport from the 
standing committee on ‘‘ Statistics and Legislation,” 
by F. B. Sanborn, of Massachusetts, the special subject 
being ‘‘National Legislation for the Protection of 
Immigrants and the Prevention of Pauperism,’’ fol- 
lowed by a debate. 


The London Law Times thus speaks of the late Mr. 
Bravo, whose untimely death lately created such a 
sensation in England: ‘*The late Charles Delauney 
Turner Bravo, Esq., barrister at Jaw, whose mysteri- 
ous death by poison, on the 21st April, at his residence, 
The Priory, Balham, Surrey, has been the subject of 
considerable discussion and comment, was a son of 
Joseph Bravo, Esq., of Palace green, Kensington, a 
member of the firm of Messrs. Bravo & Co., West 
India merchants, of Great Winchester street, city. 
He was born 1845, and was therefore only in the thirty- 
first year of his age. He was educated at Trinity Col- 
lege, Oxford, where he took his bachelor’s degree in 
1866, and proceeded M. A. in 1868. He was called to 
the bar by the honorable society of the Middle Tem- 
ple in Easter Term, 1870, and having joined the Home 
Circuit, practiced as a special pleader. On the 18th 
April, Mr. Bravo had dined with his wife and a lady 
companion, and had drank a glass or two of Bur- 
gundy during the meal. About half an hour after- 
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ward he was discovered suffering from the effects of 
poison, and although medical assistance was at once 
procured, he died within three days. Either anti- 
mony or tartar emetic is supposed to have been the 
cause of his death, but whether it was mixed in the 
wine or not remains a mystery. An inquest was held 
on the body of the deceased gentleman, but was con- 
ducted with great privacy, and an open verdict was 
returned. The proceedings throughout, however, 
were considered so far unsatisfactory by various mem- 
bers of the legal profession and other friends of Mr. 
Bravo, that they memorialized the government to in- 
stitute a more searching inquiry into the circum- 
stances attending his death. This was accordingly 
done, and a reward was further offered by the widow 
of the deceased for any information which would 
throw light on the manner in which Mr. Bravo ob- 
tained possession of the poison. Although nothing has 
been left undone on the part of the police and others 
in the way of inquiry, up to the present time no clue 
has been obtained with regard to the purchase of the 
poison, and Mr. Bravo’s death, therefore, is likely to 
remain involved in mystery. Mr. Bravo married, at 
the end of last year, Florence, daughter of —— Camp- 
bell, Esq., and widow of Captain Ricardo, of the 
Guards.” 


It is becoming dangerous to call lawyers names in 
court, both in England and here. According to an 
English newspaper, at the Scarborough county court 
Dr. Rablah, physician, practicing at Scarborough, 
sued a large number of persons for various sums due 
to him for medical attendance. In the course of the 
hearing of one of the cases, Dr. Rablah, in reply to 
Mr. Williamson, who was engaged to conduct the de- 
fendant’s case, made use of this remark, “I go in for 
honesty; you lawyers do not.’’ His Honor (Mr. F. A. 
Bedwell), addressing the plaintiff, said: ‘* How dare 
you have the audacity to make such a remark ina 
court of justice? It isan offense for which I have the 
power to commit you to York Castle for contempt of 
court; but instead of doing this I shall fine you 51., and 
you will be detained in custody until the money is 
paid.’’ Dr. Rablah made two attempts to get out of 
the court, and at the second attempt he was warned 
by his honor that if he persisted in trying to leave 
the court he would increase the fine. The money was 
eventually brought to the court, and the doctor was 
released. In New York city, the other day, two prac- 
titioners in the Marine Court were severely rebuked 
by the presiding judge for calling each other “ pettifog- 
gers, shysters,’’ etc. 

The rate of interest in Connecticut was originally 
established at six per cent, and so remained until 1872, 
when parties were permitted to contract at any rate. 
In 1873 the maximum was fixed at seven percent, and 
in 1874 this was made the legal rate when the parties 
did not agree to take less. The text of the present 
law is as follows: 


“The compensation for forbearance of property 
loaned at a fixed valuation or for money, shall, in the 
absence of any agreement to the contrary, be at the 
rate of seven per cent a year, and no more shall be 
taken for forbearance, than at such rate upon any con- 
tract for such loan; but the borrower may pay, or agree 
to pay, the taxes assessed and paid upon the loan, ex- 





upon the estate mortgaged to secure the loan, or both; 
and, in computing interest, three hundred and sixty 
days may be considered to be a year; and any person 
who shall receive for forbearance more than at the 
rate herein authorized shall forfeit the value of the 
money or property so received to any person who shall 
sue therefor within one year thereafter. 

‘*SECTION 2. Interest at the rate of seven per cent a 
year, and no more, may be recovered and allowed in 
civil actions, including actions to recover money 
loaned at a greater rate, as damages for the detention 
of money after it becomes payable.” 


The Connecticut House of Representatives, by a 
vote of 138 to 70, passed, in June, a bill to reduce the 
maximum rate of interest, the rate hereafter, if not 
mentioned, to be six per cent. The bill did not pass 
the Senate, but was put over until next term.—Bank- 
ers’ Magazine. 


An exchange says: ‘‘ There are forty thousand law- 
yers in the country, one hundred and ninety-eight of 
whom are in Congress. There are two million five 
hundred thousand farmers and only eighteen of them 
in Congress.’”’ There is a growing disposition with 
some newspapers, and with the mass of the people, to 
find fault because there are so many lawyers in official 
positions. In the State and Nationa] governments, 
lawyers always have, and always will, exercise a con- 
trolling influence in the governmental affairs of this 
nation and the States which comprise it. It is proper 
that they should do so. Their whole lives are devoted 
to the science of law, and as a consequence they are 
better qualified than any other class of men, to make 
and administer the laws. Would any one claim that 
an agricultural fair, held exclusively by lawyers, who 
never owned an acre of land or planted a hill of corn 
in their lives, would be a success? The farmers should 
not array themselves against the lawyers, but be will- 
ing that they should take the lead in making and ad- 
ministering the laws. We would not be understood as 
saying that all our law-makers should be lawyers. We 
would have farmers, and the various trades and pro- 
fessions represented in Congress and in our State leg- 
islatures, but we would have a controlling influence in 
the hands of the legal profession. ‘They are more 
conservative and less liable to be led astray by passion 
or prejudice than any other body of men.— Chicago 
Legal News. 


The Woman Suffrage Centennial held in the Horti- 
cultural Hall, Philadelphia, Monday, July 3, in com- 
memoration of the establishment of woman suffrage in 
New Jersey, July 2, 1776, recalls an interesting histor- 
ical fact. For thirty-one years, from 1776 to 1807, 
women had a constitutional right to vote, and in many 
cases actually did vote in New Jersey. Election laws 
were enacted in which the word, “ he or she” and 
“his and her ballot’? were used. The. friends of 
woman suffrage claim that the absence of free schoole 
and the existence of slavery gradually underminee 
the revolutionary spirit, and the defeat of Thomas 
Jefferson in New Jersey in the presidential election of 
1800 by the federal votes of the women led to their dis- 
franchisement, in 1807, by a Democratic legislature.— 
Hartford Evening Post. 
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CURRENT TOPICS. 


oe provision of chap. 341 of laws of 1876, that 

no life insurance company doing business in 
the State of New York shall have power to de- 
clare forfeited or lapsed, any policy hereafter issued 
or renewed by reason of the non-payment of any 
annual premium, unless a notice stating where 
and when the premium is to be paid, be mailed to 
the insured not less than thirty, nor more than sixty 
days before the premium is due, is an indication of 
a desire on the part of the legislature to protect 
those dealing with life insurance companies against 
loss by mistake or oversight. We doubt whether 
the act is not as to renewed policies in conflict with 
the provision of the Federal constitution forbidding 
State legislation impairing the obligation of a con- 
tract. The renewal of a life policy is really but a 
prolongation of the old contract which the insured 
by that contract has the right to demand. This act 
attempts to give the insured a right to demand 
more, namely, a renewal of the old contract plus an 
obligation on the part of the insurer to thereafter 
perform an additional act. If the legislature have 
power to superadd a condition that on policies here- 
after renewed, which renewal the policy-holders can 
compel, they may provide that the time of annual 
payment may, at the option of the insured, be post- 
poned thirty days, or six months, or indefinitely, 
without impairing the obligation of the insurer to 
pay the amount of the policy in case of death. Such 
an act would perhaps be too gross a violation of 
justice to receive legislative sanction, but it would 
only be an extreme application of the principle 
involved in the act in question. 


After all, chap. 341 is designed for the protection 
of those among life policy-holders least worthy of it. 
There are to be sure many cases of hardship here. 
Often times during a long series of years premiums 
have been paid promptly and faithfully, but by mis- 
fortune or mistake the time for a single payment is 
allowed to slip by. For thisto deprive the insured or 
hisfamily entirely of the benefit of the insurance, 
seems cruel and inequitable, but it is one of the con- 
ditions of the contract known to him, and as a rule 
violated with full knowledge of the consequences. A 
line has to be drawn somewhere, and any less strict 
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rule than the one already established would be apt 
to do more injury to policy-holders than good. Ex- 
cept in very rare instances we imagine the require- 
ment of notice will be of very little advantage. 
Persons who insure their lives almost always know 
when and where the periodical premiums are paya- 
ble, and an omission to pay is usually the result of 
want, not of information, but of money. It would 
be better to legislate to protect those who do pay 
their premiums against the dishonesty of the insurer 
by providing that a false statement in the applica- 
tion shall not invalidate the policy unless material 
to the risk, and not even then if it be of such a na- 
ture that it could have been discovered by a reason- 
able care on the part of the insurer, his or its agent, 
or examining physician. Such a rule would make 
life insurance more safe and more popular, and no 
objection could be taken to it by any company anx- 
ious to deal justly with its customers. 


In chapter 122 of the laws of the last session of 
the legislature we have another instance of the 
growth in humanity of the law. It is entitled ‘‘An 
act to prevent and punish wrongs to children,” and 
provides that children under sixteen years of age 
shall not be in any way put to the service of per- 
forming in public as musician, gymnast, beggar, etc. 
An exception is made in favor of their employment 
in churches and schools and in local entertainments. 
A violation of the act is made a misdemeanor, and 
the person having the custody of the child may be 
deprived thereof. This legislation is designed to 
reach those children mostly of Italian nativity who 
for some years past have swarmed the streets of our 
cities, and who are claimed by those sending them 
out to be held under indentures of apprenticeship 
made in Italy. The children are by this means 
given by their parents to strolling performers, for a 
small sum, the master agreeing to teach the child 
music, and to feed and clothe it. Music is taught, 
but only enough to enable the child to beg under its 
cover, and his life is no better than that of a slave. 
There has, however, been heretofore no law that 
would reach the matter. We hope this one will an- 
swer its purpose and relieve our little street players 
from a career of wretchedness, and the public from 
what has become a nuisance. 


In the various departments of human knowledge 
and skill it is just now common to chronicle the 
progress and improvement that has been made dur- 
ing the last hundred years. Precisely what pro- 
gress and improvement has been made in the law it 
would perhaps be difficult to tell. Whether law is 
a progressive science like chemistry or engineering 
may be doubtful, and whether we are in advance 
of the founders of the republic in the matter is an 





open question. Changes without number have been 
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made in the methods of jurisprudence during the 
century, but they were changes dictated by conven- 
ience rather than by principle. The fundamental 
maxims of justice were as well known, as clearly ex- 
pressed and as wisely applied in 1776 as they are 
the present year, and the very first principles of our 
free institutions which appear in our various State 
constitutions under the name of the ‘* Bill of Rights,” 
and which many of the centennial orators proclaim 
as the peculiar invention of this nation, are very 
fully and explicitly laid down in the Magna Charta, 
not as being new matters, but as already known and 
acknowledged rights. And for the miscellaneous 
matters of the law the Corpus Juris Civilis is proba- 
bly fully up in every way to the most modern of the 
Codes. We have, however, one or more bar asso- 
ciations, an institution with which the lawyers of 
old were not familiar, and perhaps this fact may be 
set down as a progressive circumstance. 


It is claimed by the advocates of usury laws 
that the necessitous borrower needs protection 
against the extortion of the lender of money, and 
it is also claimed that this can be done only bya 
penalty that will affect the innocent and guilty 
alike; that the offense is of a character to which 
the ordinary principles of law will not apply. 
The usury law of this State is severe, and in its 
operation usually unjust, while it affords no protec- 
tion to the very ones who most require protection. 
When a man is sorely in need of money, he will not 
stand upon trifles to obtain it. He may have secu- 
rity to offer that those doing a safe business at the 
ordinary rates do not care to take. He is compelled 
to apply to some one who is willing to deal in 
doubtful paper, but who demands a high premium 
therefor. The loan is made at the regular rate of 
interest prescribed by law, but under the cover of a 
charge for services in examining title, preparing 
papers, etc., a charge amounting to ten or more per 
cent is made by the attorney through whom the loan 
is effected. The borrower is compelled to employ 
this person, as the lender will not advance money ex- 
cept upon the certificate of such person that the title 
to property, etc., isall right. But the borrower might 
even then set up the defense of usury if he could show 
that the lender and the attorney were in collusion, and 
that the charge for services was merely a cover for 
taking more than the legal rate of interest. To 
prevent the happening of this event, the borrower 
is required to make an affidavit in accordance with 
aform already prepared setting forth that he received 
the full amount of the loan, and that he paid, or 
agreed to pay, no more than the legal rate of inter- 
est, and that he has no defense whatever to the in- 
strument securing the loan. This accompanying 
obligation is supposed to operate as an estoppel, and 
to prevent the debtor setting up usury against any 
one who has advanced money upon the faith of it. 





An innocent transferee is easily found, in fact one 
is kept on hand to meet emergencies of this nature. 
Thus the law is daily evaded, and its only effect is 
to make money dearer and more difficult to obtain 
for those needing it. Y 


If there is any class of paper that should be void 
in the hands of everybody, it is the promises to pay 
obtained from farmers by means of cheating devices. 
Every lawyer practicing in the agricultural districts 
is familiar with this species of paper. It is usually 
given by a farmer for some agricultural implement 
which is to be thereafter delivered. The person 
receiving the note, which is payable six months or 
a year from date, from the maker, usually executes 
back a receipt, wherein it is agreed that if the 
thing sold is not as represented, the note need not be 
paid. This the maker of the note, unaccustomed 
to business dealings, believes to be sufficient to protect 
him from loss. The article sold is never delivered, 
but the note is sold to some neighboring banker, 
who claims to have taken it without knowledge of 
the fraud, and the unfortunate maker is compelled 
to pay it at maturity. This swindle is perpetrated 
under various forms and guises, but the result is 
always the same. It seems that a statute might be 
framed which would reach this evil, one, for in- 
stance, exempting the negotiable paper of those not 
in trade from the strict rule shutting off the defense 
of fraud, want of consideration, etc., as against a 
bona fide holder for value, and without notice. The 
general rule is proper enough when applied to ordi- 
nary transactions between men in active business, 
but when applied to the dealings of men who are 
unfamiliar with the rules of commercial law, are 
unknown outside a limited territory, and who sel- 
dom have negotiable paper afloat, and are easily 
accessible to those purchasing such paper, it be- 
comes, instead of a shield to protect the honest 
dealer against loss, a sword to inflict wrong upon 
honest, though perhaps not very cautious people. 


The Stewart will case has reached its first stage, 
a decision adverse to the petitioners having been 
given by the Surrogate. No one knowing any thing 
about the facts could have expected a different 
result. Even ‘admitting the petitioners to be, 
as they claim, related to the deceased, the only 
ground of complaint they have is, that they did not 
receive notice of the proceedings for probate. In 
the admission to probate of the will they were not 
materially harmed, as there are other ways in which 
the validity of the will can be tested, and there is 
no danger that the property left by Mr. Stewart will 
be squandered before a final determination, or that, 
as in the case of Jarndyce v. Jarndyce, it will be 
absorbed in costs. An appeal will probably be 
taken, but we think the case will hardly take more 
than one journey to the court of last resort. It will, 
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however, take a place among the causes celébres of the 
day. It, however, lacks the dramatic interest which 
made the Tichborne case so famous. It probably 


will remain as a sort of companion case to the well- 
known action attaching the title of the Trinity 
Church property, which, indeed, never reached the 
dignity of a trial upon the merits. 


A bill has been introduced into Congress to ren- 
der private telegraphic correspondence inviolable, 
and not subject to be exposed in a court of justice. 
To some this seeems to be wrong as affording facili- 
ties to dishonesty and crime by enabling the parties 
to keep secret their fraud and guilt. It does not 
strike us that it would do any harm in this direc- 
tion. The injury done to honest men by having 
their confidential dealings made public would more 
than compensate for any benefit that would be de- 
rived from a publication of communications between 
rascals. It may, indeed, be said, that an honest 
man cannot be harmed by the exposure of his deal- 
ings. He may not in reputation, but there are 
many business and social secrets that the public 
have no concern with, and which should not be 
opened either by judicial or legislative investiga- 
tion. The rule adopted in England, is a proper one, 
that correspondence by mail and telegraph is sacred, 
and it cannot be interfered with or pried into by 
any authority, or for any purpose. 


Special legislation is universally acknowledged to 
be the bane of our statute law, and amendment after 
amendment has been incorporated into the constitu- 
tions of this and other States designed to prevent it. 
Still, every year sees the statute book overloaded 
with private acts or acts affecting only circumscribed 
localities. Much of this legislation is unnecessary 
and much of it is a positive injury to the public. 
What need is there to have a separate charter and 
separate police law for every village? Nine-tenths 
of the provisions of the various charters, etc., are 
word for word alike. Then every fire company 
and boy’s society run to the Legislature for a spec- 
ial charter. This is done in some instances from 
ignorance of the existence of the general law, but 
more often for the purpose of exalting the reputa- 
tion of the association. We have known of instan- 
ces where special acts were passed for economical 
considerations, such as saving a small attorney’s 
charge for accomplishing the object under the gen- 
eral law; that is, the interested parties, to save a 
few dollars, were willing to put the State to a ten- 
fold expense. We trust the day is not far distant 
when the legislative bodies of our land will set their 
faces against this most pernicious evil. By doing so 
they will save labor to themselves, expense to the 
public and take away one fruitful cause of corrup- 
tion. 





NOTES OF CASES, 


HE case of Dumont v. Kellogg, 29 Mich, 420, in- 
volves the question of the reasonable use of a 
stream by different riparian proprietors. Dumont 
owned land above Kellogg, upon a small stream, 
and constructed a dam which, it was claimed by 
Kellogg, caused the water to evaporate and be ab- 
sorbed in the ground, so as to very materially de- 
crease the flow of water through his premises. The 
court held that this was a reasonable use of the 
stream by Dumont, and that the injury to Kellogg, 
incident thereto, gave him no right of action. This 
is one of that numerous class of injuries which re- 
sult to one person from the exercise by another of 
his lawful rights, such as damage done to buildings 
by excavating adjoining lands, injuries done by 
domestic animals, the owner not being negligent, in- 
juries from fires set by one on his own lands and with- 
out his negligence spreading tothe lands of another, 
injuries done in defending property, and those 
coming from interference with subterranean and 
surface waters, etc. The subject is carefully con- 
sidered in an article in the July number of the 
Southern Law Review, by Mr. Justice Cooley, who 
delivered the opinion in the case above cited. 


In the case of Harris v. Great Western Railway, 
34 L. T. R. (N. 8.) 647, recently decided in Eng- 
land by the Queen’s Bench Division of the 
High Court of Justice, the plaintiff, who had 
been a passenger by the defendants’ railway, by 
her agent delivered certain luggage to the de- 
fendants to keep for her, for which the agent paid 
4d. and received a ticket. On one side of the ticket 
was a filled-up list of the articles of luggage, witha 
memorandum that it was left ‘‘ subject to the con- 
ditions on the other side.” The agent neither read 
nor knew of those ,conditions, which were, among 
other things, that the defendants would not be liable 
for the loss of packages above tlie value of £5, unless 
the value should. be declared, and an increased 
price paid, and that the defendants would not be 
liable, under any circumstances, ‘‘ for loss or injury 
to articles except left in the cloak-room.” The arti- 
cles were above tlie value of £5 and not declared, 
and the articles were not placed in the cloak-room, 
but in the vestibule, from which they were stolen. 
The court held (one judge dissenting), that the de- 
fendants were not liable for the loss, and unani- 
mously held that the plaintiff was bound by the con- 
ditions of the ticket. This seems to be almost in 
conflict with Parker v. South Eastern Railway 
Co., 34 L. T. R. 654, recently decided in the 
Common Pleas Division of the same court, where 
it was eld as to a ticket containing a simi- 
lar condition on the back, and a notice on the 
front of the ticket, ‘‘See back,” that it was a ques- 
tion for the jury whether the plaintiff knew the 
condition, and whether he was negligent in not 
knowing, and they having found that he did not 
know and was not negligent, the court held that he 
was not bound by the condition. 
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A PARADOX IN CONVEYANCING. 


I‘ is accepted as an elementary principle in con- 

veyancing, that a deed properly executed and 
delivered passes a seizin of land from the vendor to 
the vendee, and that it is by a deed alone thus exe- 
cuted, that one seized of land in fee can pass the 
seizin and title thereof to a purchaser. To con- 
cede the truth of so simple a proposition, and at 
the same time, to say that one having a good title 
may part with it without a deed in favor of a third 
person, who is to derive a title and seizin from one 
who has neither, presents to an ordinary mind a 
seeming paradox. And yet, the following case 
which occurred in a neighboring State illustrates 
how these two propositions may be consistent and 
tenable. The case was one in which one town 
sought to charge another for the support of a pau- 
per, on the ground that he had acquired a settle- 
ment in the defendant town, by reason of having 
owned and occupied land therein. By the statute 
of the State one ‘‘having an estate of inheritance 
or freehold in any place, and living on the same 
three years successively,” shall thereby gain a set- 
tlement, etc. 

The pauper on the 24th April, 1866, purchased 
and took a deed of a farm in the defendant town, 
and began to occupy it. On the 24th March, 1869, 
he bargained it to another, and, never having re- 
corded his deed, he procured his grantor to take 
back and cancel that deed, and make a new one to 
his vendee, which was done on that day, and the 
new deed was duly recorded. By the terms of the 
sale, as agreed upon orally, the pauper was to re- 
tain possession with the rents of the place till the 
1st of May following, which he did. 

The question upon these facts was whether the 
pauper had owned and lived upon a freehold estate 
for the term of three years. 

As it was conceded that he became an owner in 
fee of the farm on the 24th March, 1866, and had 
never executed a deed thereof to any one, it was 
asked upon what ground it could be said that he 
had parted with his title to the same? The giving 
up and canceling his deed clearly could not divest 
his title. A man’s title to his land, if once acquired, 
does not depend upon his retaining possession of his 
deed. If stolen or destroyed, he does not thereby 
lose his estate. (3 Wash. R. Prop., 4th ed., 307, and 
cases cited.) In the next place, of what avail could 
a deed be from one who had ceased to own a parcel 
of land, merely because he may have once had a 
title to the same ? 

In the third place, how, from either of these 
sources, could the vendee of the pauper become the 
owner of the farm in question, so as to defeat or 
determine the pauper’s estate therein? And, lastly, 
if such a result is assumed, at what time did the 
estate of the pauper cease, and that of his vendee 





become consummate and effectual? These questions, 
though seemingly involving paradoxes and incon- 
sistencies, require only a careful analysis of familiar 
principles to furnish a satisfactory solution. In the 
first place, after the deed to the pauper had been given 
up and destroyed without having been recorded, 
and a new deed executed by the original grantor to 
the vendee of the pauper and this had been record- 
ed, he had a clear record title and could convey 
it effectually to any person not cognizant to the 
pauper’s deed. In the next place the grantor in the 
deed to the vendee of the pauper, would be estopped 
to deny that he thereby conveyed the estate which 
he had expressly granted by such deed, so that no- 
body could set up a title against the vendee of the 
pauper, except the pauper himself, and he would 
not be estopped to set up his title by deed 
against his oral conveyance of what it required a deed 
to perfect. But even this difficulty finds a ready solu- 
tion by a reference to a familiar doctrine of plead- 
ing and evidence, One claiming title to land by 
deed must, upon the trial of such title, make pro- 
fert of his deed, or lay the foundation for second- 
ary evidence of it, by showing its loss or absence 
without his own fault. But this applies where he is 
seeking to disturb the possession of another. If in 
possession himself, he may safely rely upon that un- 
til his adverse claimant can show a better title and 
right of possession. And this serves as a clue to 
determine when, if ever, the pauper ceased to 
have an estate of inheritance in the farm. He 
parted with no title by giving up his deed. His 
vendee acquired no title by taking a deed from the 
pauper’s grantor, any more than from any other per- 
son, when considered as a source of title. And so 
long as the pauper retained possession, no one could 
set up a title against him and recover upon it ina 
suit in court. Until, therefore, he had surrendered 
possession of the estate to his vendee, the same re- 
mained his by a title valid and effectual in law, 
which no man could gainsay, since his grantor and 
vendee were both cognizant of the fact that he had 
been the owner of the estate, and had never con- 
veyed it by any deed. 

But the moment he surrendered possession to his 
vendee, the condition of the title was effectually 
changed. The vendee was in possession by a good 
record title from one who, the record showed, was 
lawfully seized when he made his deed to the ten- 
ant. If the pauper had a better title, he was reme- 
diless to avail himself of it, or to disturb the tenant 
in his possession of the estate. He could only re- 
gain his estate by suit, and would be powerless in 
that.for the want of requisite proof. When, there- 
fore, the pauper voluntarily surrendered possession 
of this farm to his vendee, to hold as his own prop- 
erty, he was effectually divested of his title, but 
not until then, so that he did in fact have an estate 
of freehold, and live thereon from March 24, 1866, 
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to May 1, 1869, and did, thereby, gain a settlement 
in the defendant town. 

But, after all, no one of these acts would have 
been of any effect in divesting him of the title he 
once possessed, and it was only by a combination of 
sundry nothings that that essential something — the 
conveyance of a freehold estate in lands— was effec- 
ted. Destroying the pauper’s deed conveyed nothing, 
his grantor’s second deed conveyed nothing, putting 
this deed on record, in itself, conveyed nothing, the 
verbal agreement of the pauper to sell conveyed 
nothing, the giving his bargainee possession con- 
veyed nothing. And yet, this succession of nega- 
tive acts wrought out the positive result of actually 
conveying the land of one man to another, by effec- 
tually divesting the title of the one and bestowing 
it upon the other. 

Several of the cases which support the conclusions 
above stated, may be found in 3 Wash, R. Prop., 
4th ed., 305-307, and among those to which refer- 
ence may be had, are Commonweulth v. Dudley, 10 
Mass. 406; Bank v. Hastman, 44 N. H. 438; Mussey 
v. Holt, 4 Fost. 252; Dodge v. Dodge, 83 N. H. 495; 
Thompson v. Thompson, 3 Ind. 328. 


—_———_»@——_—____. 


INTERNATIONAL LAW REFORM AND ARBI- 
TRATION. 
HE Fourth Annual Conference of the Association 
for the Reform and Codification of the Law of 
Nations, it is announced, will be held at Bremen, in 
September next, and will, doubtless, attract consid- 
erable attention, both in Europe and America, on 
account of the dignity and importance of the ob- 
jects in view, and the ability and influence of the 
persons whose names are identified with the move- 
ment toward international codification and arbitra- 
tion. This movement has assumed remarkable sig- 
nificance from some conspicuous events, such as the 
Geneva Arbitration, the Brussels Conference con- 
vened by the Emperor of Russia to codify the laws 
of war, the Conference called by the government of 
Peru to consider the international law of the Ameri- 
can States, and the establishment of the New Inter- 
national Law Courts in Egypt. 

The origin and establishment of the Association, 
which is to hold its Conference at Bremen, are mat- 
ters of peculiarly American interest, since the Asso- 
ciation may be said to have had an American birth. 
In May, 1873, a meeting of publicists and jurists 
was held in New York, and a call was issued for a 
Congress to be held at Brussels in October, 1873, to 
give expression to the views of leading men as to 
the formation of a Code of international law and a 
system of arbitration. The American International 
Code Committee was formed at the same time, con- 
sisting of Pres. Woolsey, Pres. Hopkins, Ex-Gov. 
Washburn, Senator Sumner, David Dudley Field, 
John G. Whittier, William Cullen Bryant, John V. 





L. Pruyn, Elihu Burritt, Dr. James B. Miles, and 
many others. The Congress at Brussels came off 
and was well attended, It resulted in the forma- 
tion of the Association for the Reform and Codifi- 
cation of the Law of Nations, and the Institute of 
International Law, the two bodies being designed 
to co-operate with each other, but the latter confin- 
ing its attention strictly to the scientific aspects of 
international law. The objects of the Association 
are to prepare, and secure the adoption of an inter- 
national Code of laws; to procure the establishment 
of a system of arbitration as a substitute for war in 
the settlement of differences among nations; to pro- 
mote friendly relations among the various States 
and countries of the world, and to advance the in- 
terests of international civilization so far as improve- 
ments in law can effect this object. The Annual 
Conventions of this Association, and those of the 
Institute have made a deep impression, and have 
formed the subjects of favorable comments in the 
leading newspapers in different countries. The In- 
ternational Code Committee instituted in America, 
has taken a leading part in the direction and control 
of this movement, notwithstanding the fact that the 
most distinguished and powerful jurists of Europe 
have united with the movement, and have taken 
part in the deliberations of the Association. 

The existence and prosperity of these unofficial 
bodies cannot fail to have a beneficial effect upon 
public opinion, and ultimately to secure official and 
governmental action in favor of the reforms advoca- 
ted. The establishment of a system of arbitration 
would, alone, save the nations the damaging effects 
of some wars, if not of all, and would prevent the de- 
struction of hundreds of thousands of lives, and the 
expenditure of hundreds of millions of money. 
The reforms proposed by the promoters of the move- 
ment toward international codification and arbitra- 
tion are too obvious to require argument or explana- 
tion. There is no question as to the desirability of 
the changes proposed, the only difficulty is in carry- 
ing them out. To this end it will be necessary that 
statesmen, philanthropists and jurists should unite 
their efforts. The international conscience must be 
evoked, and international sentiment must be im- 
proved, whereupon the simplification and codifica- 
tion of the law of nations, and the establishment of 
a system of arbitration for international disputes 
will become a very practicable thing. 

The American International Code Committee hav- 
ing initiated this movement are in a position to keep 
the lead, especially in this country. The committee 
propose to hold a general conference at Philadelphia, 
in September next. This meeting will command 
the attention of the country, and will, no doubt, 
advance materially the cause in America. Whatever 
may be said of the probability of the immediate 
consummation of the designs of the promoters of 
this movement, every one must admit that the time 
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has come when the attention not only of jurists*and 
philanthropists, but also of governments, should be 
turned to the improvement and simplification of the 
law of nations, and the establishment of peaceful 
and judicial means for the settlement of interna- 
tional differences. No class of men are better fitted 
by culture and position than the legal profession to 
advance the cause of international law reform and 
arbitration. Let them lose no opportunity to do so, 
CSO t—~—S 
COURT OF APPEALS ABSTRACT. 


CONTRACT. 


Failure to perform: waiver: agreement for sale of 
bonds: tender of performance.— Defendant agreed to 
purchase and plaintiffs to sell bonds of an Alabama 
railroad company, indorsed by the State of Alabama. 
Delivery and payment was to take place at plaintiffs’ 
place of business at a specified day and hour. At the 
precise time defendant was at the appointed place, and 
asked for the bonds. Plaintiffs, who did not own the 
bonds, had agreed for the purchase of some with one 
K., and K. had offered them, but they had not ac- 
cepted bonds which were indorsed with the name of 
the governor of Alabama, but without his official title. 
All parties believing the formality mentioned neces- 
sary, defendant told plaintiffs if they weuld deliver 
bonds indorsed in conformity to it before half-past 
two of that day to M. & Co., that firm were authorized 
to receive them. Before the time mentioned plain- 
tiffs offered bonds, a part of which were indorsed by 
the governor without the addition of his official title. 
M. & Co. refused to receive them because of the want 
of the formality. The informal bonds at the time of 
such offer did not belong to plaintiffs, but to K., plain- 
tiffs having taken them upon an agreement that if they 
were accepted they would pay K. for them. Held, 
that by the failure to deliver the bonds at the time and 
place originally agreed upon the defendant was relieved 
from all liability; that although the informality in 
indorsement did not render the bonds invalid as 
against the State of Alabama, and a tender of them to 
defendant in the first instance would have been suffi- 
cient, the tender to M. & Co. not being of such bonds as 
defendant had then agreed to accept, defendant was not 
liable on the contract. Levy et al. v. Burgess. Opin- 
ion by Andrews, J. 


(Decided March 21.] 
EVIDENCE. 


Hypothetical questions allowed. — Hypothetical ques- 
tions are permitted in which counsel may, for the pur- 
pose of having the opinion of experts, assume the facts 
as they claim them to exist, and an error in the as- 
sumption does not make the interrogatory objection- 
able if it is within the possible range of the evidence. 
Hartnett v. Garvey. Opinion per Curiam. 

[Decided June 13.] 
INSURANCE. 

Fire policy: conditions in: right of insurer to cancel. 
— A condition attached to a fire insurance policy pro- 
vided that it should be void in case the property should 
be described so as to diminish the premium, or if the 
risk should be increased during its continuance, by any 
means within the control of the assured, in such case 
no premiums were to be returned. It also provided for 
a termination of the insurance at the election of the 
insurers upon notice to the insured and a repayment 
of a ratable proportion of the premium, in case the 





risk should be increased by the erection or occupation 
of buildings upon neighboring premises, ‘“‘or other- 
wise,”’ and it also provided that “if for any other 
cause the company shall so elect, it shall be optional 
with the company to terminate the insurance,” after 
the like notice and repayment of the unearned pre- 
mium. 

Held, that the principle of noscitur a sociis did not 
govern in the interpretation of the contract, and that 
under it the company had, upon notice and repayment 
of unearned premiums, the right to terminate a risk 
whenever they should desire so to do. International 
Life and Trust Co. v. Franklin Fire Ins. Co. of Phila- 
delphia. Opinion by Allen, J. 

[Decided April 28.] 
NEGLIGENCE. 

Proximate cause of death: what is negligence.—Plain- 
tiff’s intestate, a passenger on defendant’s cars, was, 
while alighting from the cars, by the negligence of 
defendant’s servants, so injured that the injury would 
be certain to produce death unless relieved. He em- 
ployed surgeons of acknowledged competency to treat 
him, but died. Held, that defendant was liable for 
his death, and would not be relieved by the fact that 
a mistake in treatment may have been made by the 
surgeons, which contributed to the result. Sauler v. 
N. ¥Y.C. & H.R. R. R. Co. Opinion by Church, 
Cc. J. 

The sudden jerking of a train backwards while pas- 
sengers are rightfully passing out of the cars is a neg- 
ligent act, and a danger not presumptively to be ap- 
prehended by a prudent man. 

(Decided April 18.] 
NEGOTIABLE INSTRUMENT. 

When indorser not liable.— While an indorser by his 
indorsement guarantees the genuineness of all pre- 
ceding signatures, yet where he indorses upon the 
false representation of the holder of the note that a 
forged signature is genuine, he is not so liable, and the 
transferee of the note after it is due, without consid- 
eration, stands in no better position than the former 
holder. Turner v. Keller. Opinion by Church, C. J. 
[Decided April 25.] 

PRACTICE. 

Removal of cause from State to Federal court.— The 
provision of the act of July 27, 1866 (14 U. S. Stats. at 
Large, 306), for the removal of causes from a State to 
the United States court in a case where the action is 
against more than one defendant, one of whom is a 
citizen of a State other than the one in which the suit 
is brought, and as to whom a final determination of 
the controversy as to him may be had without the 
presence of the other parties; held, not to apply toa 
case where at the time the attempted removal is made 
the party applying therefor is the only defendant. 
Vose v. Yulee. Opinion by Church, C. J. 

Where in the original action the claim was against 
several defendants upon a joint liability in equity, and 
when it went back from the appellate court it was sub- 
stantially an action at law against one defendant who 
was a non-resident of the State; held, that although 
if the action had originally been brought against him 
in that form he might have been entitled to a removal 
under the act of 1787; this would not aid him in mak- . 
ing a case under the act of 1866. 

(Decided March 21. Reported below 4 Hun, 628.] 
RAILROAD, 

Acquiring land for purposes of company: burden of 

proof.— Where a railroad company institute proceed- 
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ings under the law of 1869, amending the general rail- 
road act, to acquire additional lands, the question as 
to whether such lands are required for the use of the 
petitioner, is a judicial one to be determined by the 
courts (R. & S. R. R. Co. v. Davis, 48 N. Y. 828), and 
where the fact is disputed by the land-owner, the onus 
of proving that they are so required is upon the peti- 
tioner. Matter of application of N. Y. C. & H. R. R. 
R. Co. v. Armstrong. Opinion by Rapallo, J. 
[Decided June 20.] 
TRADE-MARK. 

Simulation of trade-mark: what constitutes — Plain- 
tiff, who was a packer of lard, used as a trade-mark a 
print of the domestic hog. Defendant, who was also 
a packer of lard, placed upon his packages a represen- 
tation of a wild boar upon a globe. There was no re- 
semblance between the two marks, and no attempt to 
represent the packages as being plaintiff’s, and there 
was no probability of defendant’s mark being mis- 
taken for that of plaintiff’s by one acquainted with 
plaintiff’s mark. Held, that plaintiff could not main- 
tain an action to restrain defendant from using the 
label adopted by him. Popham v. Cole. Opinion by 
Allen, J. 

To entitle a party to relief the resemblance of the 
simulated to the genuine trade-mark must amount to 
a false representation of the facts indicated by the 
genuine mark that is of the manufacture or proprie- 
torship of the article. ‘* Vigilunt:s non dormientibus 
leges subserviunt.”’ 

[Decided April 25.] 
ein 
THE STEWART WILL CASE — RIGHT AND 
DUTY OF PROBATE COURT TO VACATE 
PROBATE OF WILL. 


SURROGATE’S COURT OF NEW YORK CITY. 


The surrogate’s court has power in a proper case to set 
aside, open, vacate, or modify an order or decree, ad- 
mitting a will of real estate to probate. And by Laws 
1870, Chap. 359, such power is specially conferred upon 
the surrogate’s court of the city of Rew York. 

But a petition to set aside a probate is to be regarded as 
addressed to the discretion of the court, and the set- 
ting aside of the probate for informality, is not a matter 
of absolute right. 

The probate of a will as to heirs at law of the testator who 
have not been served with notice, is at most only prima 
facie evidence, and in a proceeding to enforce their 
alleged rights in respect to real estate, the force of such 
probate pl be attacked. 

Where a will had been admitted to probate upon testi- 
mony, showing that deceased had no heirs at law or 
next of kin surviving, and it appeared that the open- 
ing of the probate would not benefit a party claiming 
to be an heir at law of the testator, and acts involving 
a large amount of property had been performed under 
the directions in the will, and the title to a large 
amount of real estate would be = in doubt by the 
opening of the probate, such opening was refused. 


| application is on the part of certain alleged rel- 

atives of the late A. T. Stewart, to set aside his 
will. The surrogate of New York city, to whom such 
application was made, refused to open the probate. 
We herewith give the material parts of his opinion. 
The facts are therein very fully stated. 

W. O. Bartlett, E. Root and W. D. Booth for peti- 
tioners. 

H. L. Clinton, Wm. A. Beach, H. E. Davies, and H. 
H. Anderson for executors. 

CALVIN, Surrogate. This proceeding is instituted 
upon an order to show cause why the pretended pro- 
bate of the instrument propounded as the last will and 
testament of Alexauder Turney Stewart, deceased, as 
a will of real and personal estate, and the apparent 








decisions thereon, should not be adjudged void, re- 
voked, vacated and set aside. 

This order was based upon the petition of James 
Bailey in his own right and on behalf of the other 
collateral relatives of said Stewart named in the peti- 
tion. 

The petition alleges that the petitioner and others 
named therein are collateral relatives of the full blood 
and heirs at law and next of kin of the late Alexander 
Turney Stewart, who died April 10, 1876; that the 
paper bearing date March 27, 1873, purporting to be the 
last will and testament of said Stewart, appointing 
Henry Hilton and William Libby executors, and Cor- 
nelia M. Stewart executrix thereof and the codicils 
thereto, one dated March 27, 1873, and the other March 
28, of the same year, were, in the evening of April 13, 1876 
presented to the surrogate for probate. That on the 
14th of the same month letters testamentary were 
issued, and said will and codicils were recorded in the 
surrogate’s office as duly proved. That no citation or 
notice to appear was issued, or directed to be served 
upon the petitioner or any of the heirs at law or next 
of kin, as required by law, nor issued to or served upon 
the attorney-general of the State; that no opportunity 
was afforded petitioner, or any of said heirs, etc., to 
require all the wituesses to said will, etc., to be sum- 
moned, or to request other witnesses to be examined, 
or to be present at or contest the proof of said will. 
That the probate and record thereof were not made 
public at the surrogate’s court-room or office, but 
privately, in unusual haste, on the day of the funeral 
of said Stewart, without notice to petitioner or said 
heirs. That said papers are not the last will and testa- 
ment and codicils of said Stewart —that they were 
obtained, and the execution thereof by said Stewart 
was procured by circumvention and undue influence 
practiced upon him by Henry Hilton or some other 
person unknown to the petitioner. That petitioner 
and others of said heirs contest the probate of said will. 
That Cornelia M. Stewart and Henry Hilton are the 
only legatees or devisees named in the will, and the 
only legatees or devisees named in the first codicil are 
George B. Buticr and others named, and that the only 
legatees and devisees named in the second codicil are 
Charles B. Clinch and others named therein. 

The petition prays that the probate of said will ‘and 
codicils and the decision there on may be declared void, 
revoked, vacated, and set aside, and for such other 
relief, etc., as may seem proper. 

On the return day of the order to show cause, the 
counsel for the executors and executrix and for Mrs. 
Stewart and Mr. Hilton, individually, appeared, and 
first moved that the proceedings, so far as they seek to 
revoke, vacate, or set aside the will in question, as a 
will of personal estate, be dismissed, to which the 
counsel for the petitioner consented, stating that they 
made no claim, so far asthe personal estate was con- 
cerned, and the proceedings to that extent were dis- 
missed. 

The widow Cornelia M. Stewart filed her answer to 
the petition, which sets forth substantially her mar- 
riage tothe testator 16th October, 1823, and that she 
lived with him as his wife, in the city of New York, 
until his decease April10, 1876. That she has no knowl- 
edge or information sufficient to form a belief whether 
the petitioner, or the persons named, are collateral 
relatives of her said husband, and therefore denies the 
same; that the will and codicils were duly proved 
April 13, 1876, and admitted to probate by the surro- 
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gate of said county as a will of real and personal estate, 
and letters testamentary issued to the persons named 
therein as executors, who qualified, and said will and 
codicils were duly recorded as duly proved.. That the 
application for such probate and the proofs thereof 
were publicly and openly made. That the testator at 
the time of his death was extensively engaged in mer- 
cantile affairs and the improvement of large amounts 
of real estate, employing a large number of persons, 
and to save the business from interruption, and the es- 
tate from loss, it was essential that no cessation in the 
management of its affairs should take place: and as 
the surrogate could not attend on the following day, 
proofs were made on the evening of the funeral for her 
convenience. That she had been informed by the tes- 
tator that he had no relatives or next of kin living, and 
she had no intimation or suspicion that he left him sur- 
viving collateral relatives, heirs at law, or next of kin. 
That herallegation in her petition for the probate, in 
that respect she believes tobe true. That said papers 
are the last will and testament and codicils of the tes- 
tator, and the uninfluenced and intelligent acts of her 
deceased husband, and she denies on information and 
belief, that they, or either of them, were or was ob- 
tained by undue influences practiced by said Hilton, or 
any other person; that she had never heard her de- 
ceased husband speak of the petitioner or of the other 
persons named in the said petition as his relatives; 
that he had never recognized them as such. 

The executors and executrix also filed an answer set- 
ting forth substantially the same facts as are contained 


in the answer of Mrs. Stewart. 
Henry Hilton also filed an affidavit setting forth that 


he knew deceased intimately for over 20 years; that 
he drew the will and codicils, under the direction of 
the testator, who was in the full vigor of his intellect 
and memory; that no other persons were present 
when such directions were given; that he did not in- 
fluence or attempt to influence the testator, and does 
not know of any other person doing so. That until 
after his death he never communicated the contents 
of said will and codicils to Mrs. Stewart or to any other 
person. ‘That for many years past he has been in the 
employ of said testator, assisting and conducting his 
affairs, having general knowledge thereof and of his 
plans. That testator’s business has for many years re- 
quired the constant employment of many thousands 
of persons here and in Europe. That during depo- 
nent’s acquaintance with him, the deceased has per- 
sonally directed, managed, and controlled his business, 
and his employés to the fullest extent, and did so to 
within a few days of his death. That he had fre- 
quently heard him say that he did not know of the ex- 
istence of any blood relatives, as had been generally 
stated in the newspapers in this country and Europe. 
That he had been a frequent guest at his table, and has 
never seen any person whom he recognized as a blood 
relative. That he had general charge of his affairs, 
under the direction of the testator, particularly as to 
his individual property; he was acquainted with his 
various plans, etc. That undera power of attorney 
from the widow, he has continued the carrying forward 
of such plans, stating them with some detail. That 
expenditures for that purpose have exceeded $250,000, 
and that other projects mentioned will incur an ex- 
pense of $300,000 more, and may reach half a million. 
That work is continued on the public institution for 
the benefit of working women, the completion of 
which will involve an additional expenditure of $350,- 





000; that since testator’s death there have been paid 
and extinguished financial engagements to the amount 
of millions of dollars, besides the specific legacies named 
in the will, and upward of $200,000 to employés, pursu- 
ant to testator’s letter to his wife. That he had a last 
will and testament in his possession, duly made and ex- 
ecuted by the testator in his life-time, dated May 1, 
1855, by which he gave and devised his entire residuary 
real and personal estate to his wife after certain lega- 
cies, less than those contained in his last will, which 
former will he received from Mr. Stewart some months 
after the execution of his last will. 

William Libby, the other executor, filed his affidavit, 
stating his acquaintance with the deceased for upward 
of seventeen years. He was generai manager of the 
wholesale business, and in July, 1867, became a partner 
of the firm of A. T. Stewart & Co., and continued as 
such to his death; that their intercourse was constant, 
and that so far as it was possible for one man, said 
Stewart actually and personally controlled his said 
business till within a few days of his death. This prac- 
tice was constant after March, 1873, as before. That 
from his knowledge it is absurd to say that undue in- 
fluence could control him in making his will, or in 
doing any other act in reference to his property. That 
he had never heard or known of any one claiming to 
be a blood relative of his, or that he acknowledged 
any such, but it was generally understood that he had 
none, and deponent so believed. The proceedings on 
the probate, together with the alleged will and codicils 
as recorded, were made part of these proceedings. 

Prior to the presentation of the answers and affida- 
vits above stated, the counsel for the executors and 
executrix took preliminary objections, and moved to 
dismiss the petition on the ground, that as a will of 
real and personal estate the court had no authority to 
set aside the probate, under the act of 1870, because 
such probate is not dependent upon an order or de- 
cree, and such probate is only prima fucie evidence, 
liable to be impeached by any person claiming rights 
in hostility to the will. That the petitioner had not 
made a prima facie case calling for answer, as the stat- 
ute provides that when the surrogate shall be satisfied 
that the proofs are such as are required by the statute, 
his certificate, and the proof indorsed thereon, entitles 
the paper to be read in evidence, and that the act of 
1870 does not give the surrogate power to vacate or set 
aside such certificate; that as the motion is made upon 
proceedings already had for probate, and the only 
ground urged against the valdity of the will is undue 
influence by Mr. Hilton or some person unknown, the 
burden of proof of such undue influence is with 
the petitioner; and that if the petitioner should suc- 
ceed in opening or vacating the probate, his position 
in respect to the real estate would not thereby be im- 
proved or affected, and the decision on the preliminary 
motion to dismiss was reserved until the facts were 
presented, with leave on the part of the executor and 
executrix to renew the motion on the whole case. 

After the answers and affidavits were filed in opposi- 
tion to the petition, counsel for the petitioner offered 
to give evidence of the facts set forth in the petition 
by production of witnesses; but the motion to dismiss 
on all the papers was elaborately argued on both sides, 
and submitted for the purpose of decision. 

The counsel for the executors and executrix in their 
argument of this motion have discussed with great 
earnestness the force and effect of the facts set forth 
in the respective answers and affidavits presented in 
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their behalf, and urged the improbability of the al- 
leged undue influence upon the testator by Mr. Hilton 
and by others unknown, but it is clear to my mind 
that this motion to dismiss must be considered upon 
the assumption that the allegations contained in the 
petition are true, and no benefit can be derived to the 
parties making the motion from the facts alleged by 
them, for the motion is based upon the alleged absence 
of reasonable ground set fourth in the petition for the 
opening and vacating of the probate, and if the an- 
swers are to be regarded, they must be accepted as 
forming issues of fact for the purpose of presenting 
proofs to establish those issues, and the petitioners 
would be entitled to the opportunity to prove the al- 
legations set forth in their petition, with leave on the 
part of the proponents of the will to contradict them, 
and show the truth of theiraverments. The petition, 
after alleging that the petitioner and others are col- 
lateral relatives of the full blood and heirs at law, and 
the next of kin of the testator, states that the will and 
codicils were presented to the surrogate on the 13th 
day of April, 1876, and application made for their ad- 
mission to probate and record, and that letters testa- 
mentary were issued on the next day, and the said 
will and codicils recorded in the said office as duly 
proved, without citation to the petitioner or the other 
persons alleged to be heirs at law or next of kin, 
as required by chapter 460 of the Laws of 1837, and 
without citation upon the Attorney-General of the 
State, and that thereby the claimant was deprived of 
the opportunity to require all the witnesses to said 
will to be produced and examined, or to require other 
witnesses to be examined, according to the act of 1841, 
chapter 129. 

It appears by the petition of the widow, duly verified 
by her on the 13th day of April, 1876, and on which the 
petitioner moves, and which was presented to the sur- 
rogate, praying for probate of said will and codicils, 
that ‘“‘the widow, only heirs, and next of kin of said 
deceased was the petitioner;’’ that said deceased 
left him surviving neither father, mother, brother 
nor sister, nor descendants of any or either of them, 
nor any descendants of his, or any relative nor next 
of kin of said deceased. On this proof, and on the 
faith of the allegations contained in said petition, the 
proceedings of probate were taken, and, upon the 
assumption of their truth, it is entirely clear that 
there was no need of issuing citations to persons thus 
clearly proved not to exist. 

The third subdivision of section five of chapter 460 of 
the Laws of 1838 provides that if the will relate to both 
real and personal estate, the names, places of residence 
of the heirs, widow, and next of kin of the testator 
shall be ascertained by the surrogate by satisfactory 
evidence, and section 7 provides that the surrogate 
shall thereupon issue a citation requiring the proper 
persons to appear and attend the probate of the will, 
and prescribes certain facts which shall be alleged 
in the citation. Section 8 provides for the service of 
such citations. Section 9 provides that before pro- 
ceeding to take the proof of any will, the surrogate 
shall require satisfactory evidence, by affidavit, of the 
service of the citation in the mode prescribed by law. 

The proper persons referred to in section 7 are evi- 
dently the heirs at law, and next of kin, if any exist. 

In this case the surrogate did ascertain by satisfac- 
tory evidence, and by the oath of the person most 
likely to know, that there were neither heirs at law 
nor next of kin, and the provisions of the statute re- 





ferred to were fully complied with, and complete 
jurisdiction obtained for the purpose of probate. 

It is important first to determine the power of this 
court to open, vacate, or modify the probate in this 
case, for while the petitioners’ counsel invoke that 
power as a matter of right, it is objected by the coun- 
sel for the executors and executrix, that as to a will of 
real estate there is no power to vacate or modify the 
decision or decree admitting the will and codicils in 
question to probate. 

First, because the probate is not dependent upon an 
order or decree of the surrogate, but upon proofs on 
which he is required to make his certificate whereby 
it becomes only prima facie evidence — section 15, 2d 
Revised Statutes, marginal paging 58. Second, be- 
cause the statute providing for the filing of allegations 
against a will of personal property within a year after 
its probate, makes no provision for the review or open- 
ing, vacating or revoking a Will of real estate, and to 
sustain this latter point, the case of the will of John 
Kellum, 50 N. Y. 298, is cited. 

By section 21, chapter 460, of the Laws of 1837, con- 
cerning the proofs of wills, etc., it is provided that the 
surrogate shall enter in his minutes the decision which 
he may make concerning the sufficiency of the proof 
or validity of any will which may be offered him for 
probate; and I think it quite clear that the admission 
of the will in question to probate was a decision or 
determination of this court upon the proofs sub- 
mitted. 

In Campbell v. Logan, 2 Bradf. 90, Surrogate Brad- 
ford held that the power to revoke, open, or alter the 
decrees of the surrogate’s court, was essential to the 
administration of justice, and a necessary incident to 
the exclusive jurisdiction of the surrogate over all 
matters of the probate of wills. In Pew v. Hastings, 
1 Barb. Ch. 452, the chancellor held that the surro- 
gate had the power to open a decree taken by default, 
and in consequence of mistake or accident. 

In Proctor v. Wanmaker, 1 Barb. Ch. 302, it is held 
that the surrogate has power to revoke letters of 
administration which have been irregularly and im- 
properly obtained upon false suggestion of matter of 
fact without due notice to the party rightfully entitled 
to administration independently of the statute of 
1837. In Dobkee v. McLaren, 41 Barb. 491, it was held 
that the legislature, by repealing the provisions of the 
Revised Statutes prohibiting the exercise of any juris- 
diction not expressly given by the statute above re- 
ferred to, intended that the surrogate should have 
incidental power to open or correct a decree made 
through fraud or mistake as to a material fact. 

In Siberly v. Banckus, 24 N. Y. 46, it was held that 
the effect of the repeal by the act of 1857, chap. 460, 
§ 71, above cited, of the restrictive clause in respect to 
the jurisdictions of surrogates’ courts, 2 Revised Stat- 
utes, 221, section 1, is to restore to such courts the in- 
cidental powers possessed by them previous to the 
Revised Statutes, citing the authorities which are 
above referred to. In Skidman v. Davies, 10 Paige, 
316, it was held that the remedy of a party aggrieved 
be an irregular ex parte order made by the surrogate 
is to apply to the surrogate to vacate or set aside the 
order, and not by an appeal to the chancellor. 

The authority above cited in the Kellum will, 50 
Barbour, does not sustain the principle urged by coun- 
sel for the executors and executrix. There is no inti- 
mation in the decisions that the surrogate has not 
the power to open a decree of probate of a will of real 
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estate. The learned judgein that case holds that the 
effect of a probate of a willof personal property and of 
real estate differs; as tu real estate, it is not conclusive 
either as to the validity or due execution of the will; 
but as to the probate of a will of personal property, it 
is conclusive until the same be reversed on appeal, or 
revoked by the surrogate in the manner provided by 
the statute, or the will be declared void by a compe- 
tent tribunal. The judge also states the reason why, 
in the one case, the statute provides for the making of 
allegations within one year, while there is no provision 
of that kind respecting a will of real estate; but there 
is no intimation, in the opinion of that court, that the 
surrogate has not the power, as an incident to his 
office, to open, vacate, or modify a will of either kind. 

The authorities above considered leave no reasonable 
doubt in my mind that this court has the power, ina 
proper case, to set aside, open, vacate, or modify the 
order or decree admitting a will of real estate to pro- 
bate. 

But if any such doubt existed prior to the act of 1870, 
chapter 359, it seems to be fully removed by the lan- 
guage of the first section of that act, made applicable 
to the surrogate’s court of the city of New York, the 
latter clause of which reads as follows: ‘‘And the 
said surrogate shall have the same power to set aside, 
open, vacate, or modify orders or decrees of the said 
court, as is exercised by courts of record of general 
jurisdiction.” The terms and scope of this power are 
certainly very ample; that courts of general jurisdic- 
tion have power to set aside, open, vacate, or modify 
the orders or decrees is presupposed by the section in 
question, and it is a power which is generally exercised 
for the purpose of correcting mistakes and relieving 
against fraud, etc. And I understand the power con- 
ferred by the section last named to be equal to that 
exercised by a court of equity ona bil! filed for the 
purpose of obtaining relief against a ees or 
decree for fraud or mistake. * * 

Having reached the conclusion that I a the power 
to entertain the petition in this matter, it becomes 
necessary to determine whether the petitioner may 
invoke that power as a legal right or whether he ad- 
dresses himself to the discretion of the court, which 
discretign should be exercised with a just regard to 
the interests of the respective parties. 

From an examination of the various authorities on 
the subject, and of the Act of 1870, lam persuaded that 
this petition should be regarded as an appeal to the 
discretion of this court, and not as a matter of absolute 
right. 

By the term “ discretion ’’ is not meant such discre- 
tion as forbids a review in cases where that discretion 
shall be improperly or unlawfully exercised, but such 
a discretion as would justify the granting, or denial of 
the application, according to the circumstances and 
equity of the case. If it should appear as a part of the 
record that the decree sought to be vacated was abso- 
lutely void, it seems to me that the opening or setting 
aside of such decree would be a matter of discretion, 
therefusal of which would be justifiable and would 
not be reversed on appeal, while in a clear case of 
equity uncontradicted, though addressed to the dis- 
cretion of the court, if denied, it would be reversed on 
appeal. 

It is objected by the petitioner’s counsel that the 
surrogate in this matter obtained no jurisdiction 
for the purpose of admitting the will in question to 
probate because of the alleged existence of the heirs 





at law not cited, and that therefore the decree is abso- 
lutely void. Without at present passing upon the 
question whether a decree absolutely void is for any 
purpose an vbstruction to the enforcement 6f the 
alleged rights of the petitioner, it is sufficient to say 
that on the proof furnished to the surrogate in this 
case he obtained jurisdiction over the probate of the 
will, and the only persons entitled upon that proof to 
be heard. It is quite clearto my mind that wherea 
petition showed a case conferring jurisdiction, the 
surrogate had authority to actin the premises, and 
it is not true to say that the subsequent discovery of 
persons who were entitled to an interest in the estate 
as heirs would render the decree void—such a state of 
facts would only render the decree inoperative as to 
the person so discovered to be entitled. 

Suppose, as an illustration, that a testator should die 
leaving, as is supposed, but three children, and upon 
that assumption the will should be probated, and many 
years thereafter it should turn out that a fourth child, 
supposed to be dead, was living, can it be seriously pre- 
tended that such a discovery would render a probate 
void? If so, most disastrous consequences might re- 
sult to the estate and to those who had become pos- 
sessed of it. The most that could be said in such a 
case would be that the probate might be avoided, so far 
as the interests of the heir not cited is concerned, and 
that the probate for that purpose would have been set 
aside, if at all, on appeal to the discretion of the surro- 
gate. Indeed is it not the fact that the counsel for the 
petitioner acquiesces in the continuance of the probate 
so far as the will relates to personal property, in his 
application to this court to open the same as a will of 
real estate, and that they recognize the fact that the 
surrogate had jurisdiction to probate the will in ques- 
tion, for if they regarded the alleged probate as void 
for want of jurisdiction, it is quite clear they need no 
intervention of this court to relieve them of the effect 
of a void decree. 

If, as I must assume for the purpose of this proceed- 
ing, the petitioner is an heir, it cannot be denied that 
by the settled practice of this court he was entitled to 
an opportunity to resist the probate of the will in ques- 
tion, and that if his relation to the testator had been 
known and recognized before the probate of the will, 
he would have been included in the citations, and af- 
forded the opportunity of being present at the probate; 
and if he had been next of kin, so as to have entitled 
him, but for the will, to a share of the personal prop- 
erty, there would be no doubt of his right to an open- 
ing of the probate so far as the instrument propounded 
as a will of personal property is concerned. The 
cases of The Public Administrator v. Peters, 1 Bradf. 
100; Skidmore v. Davies, 10 Paige, 316; Vreedenburg v. 
Calf,9 id. 127; Bloom v. Burdick, 1 Hill, 180; Corwin 
v. Merritt, 3 Barb., 341; Sheldenv. Wright, 5 N. Y. 497; 
Sibley v. Waffle, 16 id. 180, cited by the counsel for 
the petitioner, seem to sustain his right to such an 
opening of the decree, but it is claimed on the part of 
the counsel for the executors and executrix that as this 
application is addressed to the discretion of the court, 
its exercise may well be denied, because of the differ- 
ence in the effect of the probate of a will relating to 
personal property, and one relating to real estate; and 
this brings me to the consideration of the final and 
more important question involved in this proceeding. 

In Harrison v. Ridley it was held that a bill of revi- 
vor did not lie by an assignee. In Tripp v. Cooke (26 
Wend. 142), Senator Verplanck, after discussing the 
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judicial meaning of discretion, at page 152, uses this 
significant language: ‘Judicial discretion is a phrase 
of great latitude, but it never means the arbitrary will 
of the judge; it is always (as Chief Justice Marshall 
defined it) legal discretion, to be exercised in discern- 
ing the course prescribed by law. When that is dis- 
covered it is the duty of courts to follow it —it is to be 
exercised not to give effect to the will of the judge, 
but to that of the law.’”’ Such discretion may be exer- 
cised in relation to the convenience of courts, suitors, 
and the expedition of business, or upon the evidence 
as to some interlocutory matters, on which one tribu- 
nal could not well prescribe to or even advise another. 
A definition of judicial discretion seems to be necess- 
ary in this case in order to determine the scope of the 
inquiry as to the judicial exercise of such discretion. 
The right exercise of that discretion in this case, it 
seems to me, involves the rights and remedies sought 
by the petitioner if granted, and the effect of such re- 
lief upon the adverse party; and it is a judicious bal- 
ancing of those rights which constitute a right exer- 
cise of such discretion. 

I now come to the consideration of the advantages 
which would inure to the petitioner, and the disadvan- 
tages and dangers which would be imposed upon the 
estate in question by an opening of the probate. By 
chapter 238 of the Laws of 1853 it is provided that the 
validity of any actual or alleged devise by a will of real 
estate may be determined by the Supreme Court, the 
same as the validity of any deed, etc., and that any 
lien or liens, claiming lands, tenements, or heredita- 
ments, by descent from an ancestor, who died holding 
and being in possession of the same, may prosecute for 
the partition thereof, notwithstanding any apparent 
devise by such ancestor, and any possession held under 
the same devise, provided that such lien or liens shall 
allege and establish in the same suit, action, or pro- 
ceeding, that such apparent devise is void. In the 
matter of the Kellum will, 50 N. Y. 298, it is held that 
the probate of a will of real estate is not conclusive, 
either as to the validity or due execution of the will. 
By section 748 of the Laws of 1869 the record of a will 
given in evidence is made effectual in all cases as an 
original will if produced and proved, and may in like 
manner be repelled by contradictory proof. In Wood- 
hull v. Ramsey, 3 Johuson’s Cases, 234, the probate of a 
will is held not conclusive upon the heir and that the 
record is only prima facie evidence. 

Under these statutes and authorities cited there 
seems to be no doubt that at most the probate of the 
will in question is only prima facie evidence, and that 
in any proceeding by the alleged heirs at law of the 
testator tu enforce their alleged rights, in respect 
of the real estate, the force of that probate may be 
attacked. It is entirely clear that this court has no 
power to grant to the petitioners any affirmative re- 
lief by which their rights to the real estate in question 
may be determined. If the probate should be opened, 
would the petitioner be in any better position to enforce 
his alleged claim to the real estate left by the testator 
than he would if the probate remained? He must 
take proceedings in another court by ejectment, or 
partition, and must there show that he is an heir 
entitled; and when he has shown that the production 
of the probate would not be even prima facie evidence 
against his right, unless the party interposing the pro- 
bate as an obstacle to the petitioner’s claim could show 
affirmatively that the petitioner was duly cited on the 
probate; and if he were so cited, under well-settled 





authorities in such cases he could attack the validity 
of the will as thougb it were never proved. 

Again, suppose the will had not been proved and the 
heir should bring ejectment, he would have to produce 
some evidence of his title, and the devisee in the will 
would be compelled to produce the will, with sufficient 
evidence of its due execution, so that in any event the 
opening of the decree would not relieve the petitioner 
from any embarrassment in respect to the proof of his 
title, but it would add somewhat to the burden of the 
devisee in proving the execution of the will. It was 
urged by counsel for the petitioner that under the 
statdte of 1870, already cited, there was no authority 
for the claimant to raise the question as to the absence 
of jurisdiction of the surrogate to probate the will, 
except by an application to the court to open or vacate 
the probate, because he was nota party to the pro- 
ceedings, and would therefore have no standing to 
appeal. 

On a careful consideration of this objection I am in- 
clined to the opinion that any objection to jurisdic- 
tion, or otherwise, in respect to the probate of the will 
in question, or its validity, or due execution may be 
raised, in any proceeding instituted for the purpose of 
enforcing a claim to the real estate, and that the statute 
of 1870 would not affect a person who was not made a 
party to the probate. * * * 

On the argument it was urged by counsel for the ex- 
ecutors and executrix that the moving papers did not 
show probable ground for denial of the probate of the 
will in question if opened, because of the improba- 
bility of Mr. Hilton influencing Mr. Stewart to devise 
his real estate to his wife, who would seem to have the 
best right to it, while Mr. Hilton, as he was not inter- 
ested in the real estate, appears to have had no motive 
for the exercise of such influence. Butin this case it 
would be unprecedented, as well as unjust, for this 
court, in passing on a preliminary motion, to open a 
decree for the purpose of enabling the petitioner to 
prove, not by affidavits, but by competent proof, to 
determine the ultimate merits of the case, nor is it 
proper that I should express any opinion in this pre- 
liminary proceeding upon the subject of such an al- 
leged improbability. Besides, as the will was made at 
the same time in respect to both kinds of property, 
and by the same testator, if undue influence could be 
proved, it might be quite difficult to determine that 
the influence did not affect the will in all its points. 

Some observations and experience have led me to 
deplore the growing irreverent disregard by heirs at 
law and next of kin of the last wills and testaments of 
those who by honest industry and prudence may have 
acquired a moderate competence, or an abundance, and 
who pursuant to law have presumed to bestow their 
pittance or their fortune, according to their free will, 
resulting in the dissipation of fortunes as well as fam- 
ily concord by dishonorable and unseemly legal con- 
tests, until the performance of a solemn duty has be- 
come an occasion of anxiety, lest its attempted per- 
formance should prove seriously detrimental rather 
than beneficial to those who are just objects of testa- 
mentary bounty. These evils are more felt and dep- 
recated by those of moderate means than by the weal- 
thy, and in a great majority of cases where wills are 
executed, the amounts devised or bequeathed are small, 
and yet upon such meager bounties depend the suste- 
nance or comfort of an affectionate and loved help- 
meet and the education of beloved and dutiful off- 
spring, the solace of venerable parents, or perhaps aid 
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and encouragement of some worthy Christian charity 
or public benefaction. The interference with the de- 
liberate and intelligent disposition of estates should 
not be encouraged, and particularly should the prac- 
tice of encouraging experiments to overthrow last 
wills and testaments by allowing contestants to receive 
from the estates compensation for their unwarranted 
assault upon them be discouraged, and contestants in 
case of failure should be held to a rigid rule of good 
faith before they receive an allowance from the estate. 

The questions involved in this proceeding are im- 
portant, delicate, and not easy of solution, because 
the authorities are very few treating upon them: but 
if I err in my conclusions there is a ready and con- 
venient mode of review by which such errors can be 
corrected. While the law should be administered with 
care alike in cases involving small and large amounts, 
and with absolute impartiality, yet in a case of the un- 
precedented maguitude of this proceeding likely to 
affect such vast interests and challenge public atten- 
tion, it has seemed to me that extraordinary care and 
diligence should be observed in passing upon the ques- 
tions involved. If I am right in my estimate of the 
effect upon the alleged rights of the petitioner, and 
those whom be assumes to represent, in the opening 
of the probate, it seems to me that it would be an un- 
wise and unjust exercise of the judicial discretion of 
this court to open the probate where no practical and 
substantial benefit can inure to them, while it would 
be likely to throw discredit upon the tenure of the 
real estate devised to Mrs. Stewart, and paralyze the 
great enterprizes now in progress. 

For the reasons above stated, the petition should be 
dismissed. 

——_ >. —__— 


JOHN TAYLOR COLERIDGE. 


(Continued.) 


N his correspondence with Keble, about this time, 
he writes of * early struggles; ’’ but his course was, 
on the whole, smooth and prosperous. He married in 
the year 1820. Soon after his marriage, his wife’s state 
of health caused him many fears and anxieties, under 
which he was cheered and comforted by his friend, 
John Keble. These clouds fortunately dispersed. His 
home was a happy one, though the death of his eldest 
child, a daughter, brought an early and sad affliction 
home to the young parents. Six children were born 
to him, of whom the eldest died an infant, and he lost 
one son at an early age. Lord Coleridge, his eldest 
son, was his second child. I have expressed, in my 
sketch of the life and character of Sir Robert Peel, 
my dislike for the Boswellian process of unroofing 
dwellings, as in the Diable Boiteaua, to let the curious 
world peep within; giving, perhaps, to an idle stu- 
dent and a sneering devil, the view of a sleeping or 
dying infant. I find that Wordsworth expressed to 
the late judge, in 1836, the same disapprobation of the 
unveiling process, Greca Res est nil velare. The judge 
seemed to share it. I pass over, therefore, the domes- 
tic life with this remark, that no house ever showed 
the affections of the heart in sweeter and closer alli- 
ance with duty. 

The practice of Coleridge at the bar was good. His 
reputation at Oxford spread naturally throughout his 
county, and was not unknown in London. It was 
then a plume much noted. His practice began 
early and was sustained. He had very formidable 
opponents, Wilde, Earle, Follott. He was, as an ad- 





vocate, thought better adapted for defensive than 
aggressive war. Occasionally he was warm, ener- 
getic, and even impassioned in his addresses to juries, 
but, in general, his manner was calm, inclining, from 
rather delicate health and a not very robust frame, to 
languor; and the general impression left was of one 
wanting in power, not in learning, judgment, or ad- 
dress. His arguments at the bar, of which I have heard 
many, were learned, well put together, neatly ex- 
pressed, and persuasively urged; but he did not often 
leave on his hearers that impression which fervor of 
mind produces even in conducting an argument. 

His principal work, as a legal author, was his edition 
of *“* Blackstone’s Commentaries.’’ This is highly com- 
mended by one of the best of legal authors, the late 
Mr. J. 8. Smith, who, in one of his notes in his Lead- 
ing Cases, called it an excellent edition. It was no 
light work to undertake, and none but a man of vari- 
ous legal learning could execute that work well. 

On the subject of learning, I take the doctor’s trite 
simile as my text. Learning, in my sense of the term, 
especially when applied to advocates cr judges, means 
not hoarded coin, but circulating medium. In some 
minds we find the crude ore, in others the fused Co- 
rinthian bronze. A learned man may have been a 
rapid and infrequent reader. A lively lady, ad- 
mired for her learning, vivacity and wit, Madame 
Piozzi, writes thus of the lexicographer: ‘** The erudi- 
tion of Mr. Johnson proved his genius, for he had not 
acquired by long or profound stady; nor can I think 
those characters the greatest which have the most 
learning driven into their heads, any more than I can 
persuade myself to consider the River Jenisca as su- 
perior to the Nile, because the first receives nearly 
seventy tributary streams in the course of its un- 
marked progress to the sea, while the great parent of 
African plenty, flowing from an almost invisible source, 
and unenriched by any extraneous waters, except 
eleven nameless rivers, pours his majestic torrent into 
the ocean by seven celebrated mouths.”’ 

An advocate and a judge are forces, not reservoirs. 
They have to penetrate other men’s minds, not simply 
to saturate their own. No judge can charge a jury 
properly who does not himself fully understand that 
which he is to present and make intelligible to them, 
so as to transfuse for the time a sufficient supply of his 
knowledge into them. Therefore, the “rational” 
part represents natural parts cultivated; and so Lord 
Mansfield, and such as he, must needs be chief in effi- 
cient knowledge, if they are best as conductors of it 
to others. The actual amount of learning originally 
derived from books is not the measure even of ineffi- 
cient learning, since the assimilating power may be 
deficient even for private use. Learning is the inert 
mass. Mind is the conducting force. When we 
speak of judges, and compare one with another, if we 
ourselves would be just, we must put the whole of 
each man into the scale, not simply his actual pro- 
ducts, but his latent capabilities, for one man’s oppor- 
tunities of display may have been greater than those 
of another; neither should we select a part of a man’s 
work, as, for instance, his work done in banco. We must 
view the same man at nisi prius also, certainly, in 
some cases, the most difficult part of the work of a 
judge. The difficulty of conducting any just exam- 
ination of men nearly on a par, deters me altogether 
from the attempt. Coleridge’s modesty would have 
inclined him to rank himself low. I have always es- 
timated him as holding a high place amongst a very 





THE ALBANY LAW JOURNAL. 


45 














distinguished body of men, the English judges. This 
opinion was, I know, shared by the late Sir Cresswell 
Cresswell and Mr. Starkie, both of whom in warm 
terms spoke to me, more than once, not only in com- 
mendation of his powers, but of his moral courage 
and worth. I will state my own impression of his 
summing-up, in a cause which he meutions in those 
jottings before referred to. He says thus: ‘‘ In the 
summer of 1836 I went the Northern Circuit with 
Baron Parke. It was my fortune to try the great 
Horuby Castle cause, as it was called.”” This was the 
second year of his judicial life. The cause lasted 
eleven days. The summing-up occupied five hours. 
It was earnest, grave, in some parts even solemn, reg- 
ular iv order of time, equal, sustained, neat in expres- 
sion, clear iu explanation, correct in statement of the 
law, fullin statement of the evidence, fair in presen- 
tation of the conflicting views of it, leaving nothing 
unsaid, and saying nothing suggestive of the judge’s 
own conclusion on the main point in dispute. Incon- 
clusion, solemn, hortatory, pathetic, he left nothing to 
be desired. I have heard more eloquent summings- 
up, none better. His judgments in banco may be 
readily consulted. That in Stockdale v. Hansurd is a 
very good specimen of their average quality. 

On the whole, he may be regarded as an excellent 
sample of a very justly distinguished body of men, the 
English judges. 

In writing to Keble at the time of the death of 
Judge Patteson, he speaks ‘‘ of that great lawyer and 
judge and good man.”” From my recollection of what 
I have heard Patteson say of him, [ think an equal 
tribute of affectionate praise would have been paid to 
Coleridge by his brother-in-law, had he been the sur- 
vivor. Lord Lyndhurst asked Mr. Justice Patteson 
to recommend to him ‘‘a very good man” for the 
vacant judgeship. ‘‘I need not go further than my 
brother-in-law,’’ was the reply, and nothing could 
have induced that man of unflinching truth and noble 
sincerity to say any thing that he did not firmly be- 
lieve. 

On the retirement of Sir John Taylor Coleridge 
from the bench, he received a customary tribute of 
sincere and respectful regret in the name of the bar, 
from the mouth of the attorney-general, Sir Fitzroy 
Kelly, responded to briefly and with emotion. Hedid 
not wholly abandon judicial life. He was sworn in a 
Member of Her Majesty’s Most Honorable Privy 
Council, and took his seat as a Member of the Judi- 
cial Committee. His bodily strength was impaired, 
but his mind and memory seemed alert, active, and 
strong. He added strength to the board, which had 
not at that time another member from the common 
law bench. His gentleness, placid wisdom, and pa- 
tience, made him as pleasant as his learning and 
talents made him a valuable accession to the tribunal. 
He had, of course, to commence a fresh journey, and 
Indian jungles offer unexpected obstructions. He 
seemed pained by and surprised at the wholesale re- 
jection of evidence, which some of the appeals 
showed to have prevailed in the courts below; but he 
was ready to be convinced that the not infrequent 
fabrications of false claims and false defenses, for 
which evidence was readily to be procured, rendered 
a course defensible, sometimes, which was not in ac- 
cordance with his own experience. A man less arro- 
gant, and more ready to listen, I never approached. 
If his seat at this board added nothing to, it certainly 
detracted nothing from, his well-earned reputation. 





In the year 1868 a peerage was offered to him, which 
he declined, with the due feeling and acknowledg- 
ment of agrateful mind. Age, and growing infirmities 
of body, led him to decline a dignity, which at a later 
period of his life, with entire consistency, he advised 
his son to accept. He thought himself unlikely to be 
able to be present to render that assistance which, in 
his eyes, was an indispensable condition of his accept- 
ance of so high a distinction. It was more than the 
ordinary tribute to a puisne judge, however deserving 
of the elevation, and his humility would naturally 
suggest the thought, Plwra mihi data sunt aliis non 
plura merenti, and so put him upon work too heavy 
for his failing powers. 

A memoir of Sir John Coleridge which omitted to 
notice his literary tastes, pursuits and works, his deep 
and lasting interest in all church questions, would be 
incomplete indeed. His prize poem on the “‘ Pyrenees,” 
commences with a free translation of the beginning 
of ‘the wild and wondrous song”’ of Thalaba: 


** How beautiful is night!” 


That commencement, which is sweet and noble, was 
always a favorite passage with the judge, which he 
taught his children early to admire. There are some 
fine passages in the prize poem, and his “‘ Essay on 
Etymology "’ has a fine passage on ‘* Language, and its 
Use.”” A sweet and graceful poem of his inserted in 
Keble’s ‘“‘ Lyra Inunocentium,”’ as the production of a 
dear friend, and called ‘The First Smile,’ is worthy 
of the place assigned to it. Amongst his numerous 
contributions to the British and the Quarterly Re- 
views, is a review of that work of Keble’s. His biog- 
raphy of Keble is almost an octogenarian work. It 
shows no decline of power, of zeal, or love. The ten- 
derness with which Keble often addressed him, shows 
the loving nature of that venerable servant of God 
waiting for his summons; and it proves the goodness 
of Coleridge, which had so won on a nature kind, yet 
that could be austere in rebuke of unbelief. 

The beauty of holiness shines in the correspondence 
even where the opinions of the writers clash. Keble 
and his wife died, the wife surviving for a few weeks. 
Coleridge has written of both. He then thought of 
both as gone only a short way on the road before, but 
his life lasted several years longer in calm, not painful, 
decline. He retired from London to his house in 
Devonshire, awaiting and prepared for his summons. 
Earth had, however, yet high and pure joy to offer 
him, in the steady advancement, growth of reputation, 
and elevation of his son, whom he lived to see so- 
licitor-general, attorney-general, chief justice of the 
Common Pleas, and a peer. Tears, such as tender 
fathers shed, were in his eyes when he spoke to me in 
my last interview with him on this deeply interesting 
subject. There was something indescribably calm 
and sweet in the expression of his face; his gray 
hairs, his bowed form, and his deep thankfulness made 
me think of that ‘eminence, that awful sovereignty ” 
on which it is not impossible to seat the Old Age of 
the good. 

He was, indeed, free from the noise of the world, 
and the turbulent hum of life could not disturb the 
quiet of his soul. Two or three years followed; he 
began to feel the burden of his years, then God sum- 
moned the good and faithful servant, who heard the 
voice of his Master, by him never unheard, never will- 
fully disobeyed. 

The wish closing his sweet poem seemed fulfilled : 
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* Blest smile! so let me live my day, 
That when my latest sun shall set, 
That smile, reviving once, may play 
And gild my dying features yet.” 
The author of these lines, the subject of my pen, was 
remarkable for a rare union in abundance of good 
qualities rather than for arare pre-eminence in any. 
He was a ripe scholar, an excellent versifier, if not a 
poet born; as a prose writer he wielded a good, fruit- 
ful, and ranging pen; he was learned in his profession, 
a moderate advocate, an able judge, an excellent man 
of business, a retiring scholar, a man of the world, a 
domestic man, a religious man; in the world, of the 
world, moving with the world, not sviled by the world, 
a work skillfully and laboriously wrought out of 
marble without a fault, a polished corner of the Tem- 
ple. 

In one of his judgments in the Privy Council, he 
concluded some censures on a gross miscarriage of 
justice with these words: 

** Pudet heec opprobria nobis 
Et dici potwisse et non putuisse refelli,” 
most applicable to all whom this good life does not 
stir to approval and imitation. 
For in this one man is shown a temperance — proof 
Against all trials; industry severe 
And constant as the motion of the day ; 
Forbearance, charity in deed and thought, 
And resolution competent to take 
Out of the bosom of simplicity 
All that her holy customs recommend, 
And the best ages of the world prescribe. 
[Lawrence Peel, in the Law Magazine and Review. 
—_>—____—_. 
THE USURY PENALTY AND ITS RESULTS. 


E regret to hear in some parts of the country re- 

ports of a growing disposition to make a change 
for the worse in the usury laws. This unfortunate ten- 
dency appears to originate among the agricultural 
community, who find they caunot borrow money on 
real estate as cheaply as they desire. Instead of search- 
ing out the true nature of the difficulty, our farmers 
have allowed themselves to be misled by ignorant and 
sophistical advisers, who tell them that if they pass a 
law imposing severe penalties on men who lend money 
upon real estate at high rates of interest they will be 
able to compel men to lend at lower rates. A little 
common sense and reflection would show a farmer the 
folly and stupidity of this mode of reasoning. Let a 
thoughtful man ask himself the question, in these 
days of railroads, swift travel and cheap transporta- 
tion, what he would do if a law should be passed pro- 
hibiting him from selling his cattle or his cotton, his 
corn, his tobacco or his wheat, to anybody in his own 
State, except at a price inferior to that of contiguous 
States. A prudent, thrifty farmer would say to him- 
self: ‘‘ If I cannot get full prices for my produce from 
my neighbors here, what is there to hinder me from 
selling my crops somewhere else? I will send them to 
New York, or Chicago, or New Orleans, or to any 
distant market where they will fetch the highest price 
they are worth.’’ Such is the course of reasoning 
which any shrewd farmer would use in regard to sell- 
ing his produce. There is nothing strange or inequita- 
ble about it; on the contrary, it is just and highly 
commendable. Every fair-minded person will admit 
that the farmer has a clear right to go and sell his 
crops wherever he can get the best price for them. 


But this obvious principle is just as sound in other 
things as in the selling of agricultural produce. The 
same freedom of action applies to the placing of money 
on mortgage as to the placing of crops on the market. 
If a man has money to lend, he would of course pre- 
fer to lend it in his own State if he can, but should 
the law interpose and threaten him with penalties if 
he asks as much interest as he can get elsewhere, then 
it is easy to see what he willdo. He will not lend in 
the State where the usury penalties threaten and re- 
pelhim. But he will prefer to carry his money into 
some other part of the country where he can obtain 
for its use ihe highest price which it is worth in the 
market. 

In the legislature of Pennsylvania a few months ago, 
a severe usury law was introduced into the legislature 
and was very urgently pressed by some influential 
members. The farmers, it was said, and other owners 
of real property, could not borrow on mortgage ex- 
cept at high rates of interest. The legislature was 
told that it could put these rates down, and confer 
upon the farmer the boon of cheap money, by the 
simple expedient of passing a law that if any man lent 
money on mortgage in that State at a higher rate of 
interest than six per cent, he should forfeit it and 
should be otherwise punished in addition. The bill, 
however, was quickly killed when it was demonstrated 
that nobody would lend money on mortgage at all 
under that law in the State of Pennsylvania, but that 
the people who had money would use it in some safer 
and more remunerative investment; so that the law, 
instead of helping the farmers, would hurt them and 
make it difficult for anybody to borrow money on bond 
and mortgage till the statute was repealed. It is hoped 
that the same summary justice will be done upon any 
biJls proposed during the coming sessions of our State 
legislatures, pretending to help needy people to cheapen 
the rates of interest by. the antiquated expedient of 
usury laws. 

Two questions are suggested by the new activity in 
favor of usury penalties which seem of late to have 
sprung up. We may ask in the first place, what forces 
have tended to produce it, and secondly, what conse- 
quence is likely to follow it. As to the causes of the 
agitation, they are not far to seek. Money is a drug 
in all great financial centers. The farmer in a western 
or southern State reads his newspaper and finds that 
money is lending in Wall street at three or four per 
cent. Remote as he is from the scene of action, he 
thinks he understands enough of what is going on in 
the world of finance, to infer very positively that if 
capital is lending on such precarious securities as 
stocks at four per cent, it ought to lend on land at the 
same rate or very near it. There is, he conjectures, 
some injustice in the monetary arrangements of the 
country, and this wrong he proposes to set right by a 
statute denouncing the severest penalties against 
usury. If our philosophic farmer knew a little more 
of Wall street, he would find that money is not so 
cheap there as he supposes. If he could see things as 
they are, he would find that call loaus may indeed be 
had at low rates, but they are accessible to nobody 
who is not able both to return the money instantly on 
demand, and to give a pledge of securities which 
could be instantly sold for more than the money lent. 
He could then tell us of what use such a loan of money 
would be to a farmer, for he knows very well that a 
farmer usually wants to borrow from somebody who 
will not need his money back for mouthsor even years. 
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But at present in Wall street, such lenders are few and 
ask high rates with good security. Our legislative 
friend would next be able to tell us what force there 
would be in his usury laws to persuade or compel 
these lenders to accommodate a farmer in Alabama or 
Tennessee witb a loan on bond and mortgage. It is 
very evident that all such laws must place the bor- 
rower at a disadvantage, and that if there is any 
means by which the law can be evaded, multitudes of 
necessitous men will be tempted into crooked ways of 
raising money, which are far more costly than the 
straight honest path of borrowing which the usury 
laws have closed up. 

This leads us to inquire next as to the results which 
may be fairly expected in any State which enacts 
severe usury laws. As we have just seen the first and 
most obvious consequence will be to drive capital 
away from the State, and to make it more difficult and 
more costly to obtain money on bond and mortgage. 
The chief sufferers, therefore, will be the very farmers 
for whose benefit the law was proposed. The evil, 
however, will not stop there. It will extend its mis- 
chievous influence into the channels of mercantile 
business. Every department of industrial activity 
must needs suffer, and the progress of the community 
will be retarded in wealth and productive power. At 
least the various recuperative processes by which trade 
is reviving after its long depression will be hindered, 
inasmuch as the capital will be driven away without 
which they cannot go on and thrive. There is, how- 
ever, one gratifying circumstance that suggests itself 
as a safeguard against some of the industrial evils 
with which the folly of usury laws might otherwise 
deluge the country. The 2.000 national banks, as is 
well known, are exempt from the penalties of State 
usury laws. Hence these institutions will tend to 
give steadiness to the rates of interest all over the 
country, and their influence will be felt in other parts 
of the financial system, so that the rates of interest 
may not be so liable to be artificially and spasmodi- 
cally disturbed by vain attempts to regulate them 
through usury laws. But, it is asked, whether there 
is any means of checking the rapacity of lenders in 
im posing excessive rates of interest on needy borrow- 
ers. The answer is, that there are such means, but 
that usury laws do not belong to this category of 
wholesome financial expedients. We have often ex- 
plained the well-known and effective measures by 
which the movements of capital between borrowers 
and lenders may be made easy, and the rates of in- 
terest kept equable and low. But all history and all 
experience combine to show that usury penalties in- 
jure the persons they were intended to help, and put 
up the rates for money instead of cheapening them to 
necessitous borrowers.—Banker’s Magazine. 

——__~____— 
BOOK NOTICES. 


United States Digest. A digest of decisions of the vari- 
ous courts of the United States, from the earliest pe- 
riod to the year 1870, comprising all the American de- 
cisions digested, in bee Pom 4 volumes of the United 
States Digest, with careful revision and important addi- 
tions. Fy pens jamin Vaughn Abbott. First series. 





Volume {I and volume XIV, with index. Boston: 
_ Little, Brown & Co. 
United States Digest. A digest of decisions of the various 


courts within the United States. By Benjamin Vaughn 
Abbott. New series. Vol. VI. Annual Digest for 1875. 


Boston: Little, Brown & Co. 1876. 

HE fourteenth volume of the first series of this 

digest closes that series, and we have therein an 
exhibit of all decisions of moment in the American 








reports, both State and National, to the year 1870. 
The second series consists of annual digests of decis- 
ions published since the close of the first. The labor 
required in the preparation of these works can only 
be conceived by one who has had experience in the 
same direction. A clear head, a good knowledge of 
the law, a logical mind, a retentive memory, and an 
unwearying industry are all required for the work, to 
which must be added, considerable experience. All 
these requisites seem to have been possessed by Mr. 
Abbott, whose prior efforts had already put him at 
the head of compilers on this side of the water. The 
completion of the first series of the United States Digest 
crowns his labors in his chosen field. This great work, 
stretching through more than eleven thousand pages 
of close fine print, is probably the most extensive 
compilation of the law ever issued. To one who com- 
prehends the amount of mental labor here represented, 
it seems almost marvelous that it has been completed at 
all. Yet it has been well and accurately done, and from 
a somewhat critical examination, extending through 
more than eighteen months, during which time the 
volumes were being published, we are able to say that 
the practitioner may depend upon the statements of 
law found therein. There is not much room ina di- 
gest for a display of what may be called elegant writ- 
ing, but it is within the power of few to express them- 
selves as clearly and tersely as Mr. Abbott has done, 
when endeavoring to put into words a legal princi- 
ple. 

How many cases are abstracted we have no means 
of knowing, as no table of cases is given, a most im- 
portant omission. We presume the reason for this is 
the large space such table would require. Still, the 
usefulness of such a table would more than compen- 
sate the increased cost necessary. 

The second series has all the merits of the original 
ene. The books are, as are all those issued by the 
same publishers, well priuted and bound. Every law- 
yer who cau afford it needs this digest in his library. 


——$$— 
CORRESPONDENCE. 


LIABILITY FOR GRATUITOUS SERVICES. 
To the Editor of the Albany Law Journal: 

On page 6 of the current volume of the Law Jour- 
NAL, in the extract published by you from the advance 
sheets of Mr. Wood’s forthcoming work on the ‘‘ Law 
of Master and Servant,’’ I find the following state- 
ment: 

‘* But even where beneficial services are gratuitously 
rendered, so that no legal claim exists therefor, the 
party for whose benefit they were rendered may give 
validity thereto as a legal claim against him by ex- 
pressly promising to pay therefor, even after the services 
are rendered.” 

This seems to me to be contrary to the weight of 
authority, unsupported by principle, and directly in 
conflict with the rule that a promise, to be legally bind- 
ing upon the promisor, must be founded on a consid- 
eration. 

That no moral obligation to pay for services gratuit- 
ously rendered rests on the recipient thereof, is clear. 
In a paragraph immediately preceding that above 
quoted, Mr. Wood recognizes the well-established rule 
that one who performs a beneficial service for another, 
merely as a favor, without expecting compensation, 
cannot afterward maintain an action to recover pay 
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therefor, and says that ‘‘no promise, express or ime 
plied, can be predicated of such services,’’ which last 
principle seems to me utterly inconsistent with the 
paragraph first quoted. 

Such a transaction would seem to be analogous to a 
contract for services, founded on a consideration and 
executed according to its terms, and like such an 
executed agreement, affords no consideration to sup- 
port a subsequent promise. 

The case of Eastwood v. Kenyon, cited in 1 Pars, on 
Cont. 432, enumerates the true doctrine, i. e.: That a 
pecuniary benefit, voluntarily conferred by the plain- 
tiff and accepted by the defendant, is not such a con- 
sideration as will support an action of assumpsit on a 
subsequent express promise by the defendant to reim- 
burse the plaintiff. And in Ware v. Adams, 24 Me. 17, 
the court held that a part benefit, conferred without 
any design or expectation of remuneration, does not 
impose any moral or legal consideration on the party 
receiving it, and cannot, therefore, support a subse- 
quent promise of compensation made by him. 

Not having at band the authorities cited by Mr. 
Wood in support of his position, I am unable to verify 
the correctness of his deduction from the cases. 

New Hampton, Iowa. H. H. Porrer. 


To the Editor of the Albany Law Journal: 


Srr—In the 14th ALBANY LAW JOURNAL, page 19, 
you refer toa common condition in fire insurance poli- 
cies requiring an arbitration to ascertain the damage 
to the insured in case of loss, and intimate that the 
courts ought to treat such an attempt to oust their 
jurisdiction as contrary to public policy. Without in- 
timating that you are unaware of the existing state of 
the law on the subject, allow me to call your attention 
to Ins. Co. v. Morse, 20 Wall. 451, where it is expressly 
laid down that ‘‘ agreements in advance to oust the 
courts of the jurisdiction conferred by law are illegal 
and void.’’ And this general principle has been specifi- 
cally applied to the very condition referred to in your 
article. See 20 Wall. 451; Kill v. Hollester, 1 Wilson, 
129; Scott v. Avery, 5 H. of L. Cas. 811; Story’s Eq. 
Jur., $670. Very respectfully, 


Hues F. Murray. 
Wrison, N. C., July 10, 1876. 
——__>__— 
NOTES. 

CURIOUS case, in which the administrator of a 

customer of the National Bank of England was 
plaintiff, and the said bank was defendant, has come 
before the Common Pleas Division of the High Court 
of Justice upon demurrer. The plaintiff sued the 
bank for the sum of £80, which stood to the credit of 
the deceased at the time of his death, the bank re- 
fused payment, and defended the action, setting up 
by way of defense a counter-claim that the deceased 
and others made a joint and several promissory note 
for £1,000, four months after date, in favor of the 
bauk, which at the time of the death of deceased re- 
mained unpaid. This note was given by way of col- 
lateral security to cover advances made by the bank 
to another customer (a building society). The bill did 
not fall due till after the death of the deceased, and 
his estate was being administered in the Chancery 
Division, under 13 & 14 Vict., c. 35. The defendants 
demurred to the plaintiff’s replication. After an 
elaborate argument as to whether the claim of the 
bank constituted a set off within the statute of set off 
(2 Geo. 2, c. 22, 8. 13), and upon other points, the court 





pronounced in favor of the plaintiff, holding that he 
was entitled to judgment and execution for the debt 
as against the bank, and also the costs of his action 
and of the demurrer. The effect of this decision is 
that the bank must pay over the £80, while they will 
be entitled to come in with the other simple contract 
creditors to share in any dividend upon the £1,000 note 
which the estate of the deceased may pay.—Law 
Times. 

A correspondent sends us the following: A lawyer by 
the name of Frean (pronounced Frain) is a member 
of the bar in one of the counties in this State, and Mr. 
Croak is the district attorney. During a discussion 
upon some subject, the district attorney wished Mr. 
F. to “refrain from any further remarks.”’ Mr. F. 
(promptly). ‘I will when you stop Croaking.’’—— 
In opposing an application for alimony and counsel 
fees at Brooklyn, special term, the other day, General 
C—e insisted that his client was unable to pay any 
large sums, for the reason that his client, being a 
night scavenger, had, by the general iutroduction of 
sewers, etc., been largely deprived of his business, so 
much so that for the past year he hadn't made a cent. 
A member of the bar sitting by suggested that counsel 
must be in error, as it was hardly possible for the de- 
fendant to have doue any work in his line without 
making a (s\cent, but the General, not having a very 
keen scent for a joke, repelled the insinuation.—— 
Some years since, Judge P—r, of Clinton county, 
was the referee in a case involving a question of negli- 
gence. Judges H—e and H—d, of Essex county, were 
the counsel un either side. During a lull in the taking 
of testimony, Judge P—r asked for information as to 
the best work on negligence. Judge H—e promptly 
recommended “ Baxter's Call to the Unconverted.”’ 


What the syllabus or head note of a reported decis- 
ion should contain is well stated in the Western Jurist: 
**Many of our reporters do not seem to realize the ob- 
ject of asyllabus. It is not to state in a condensed 
form every thing the court says, by way of argument. 
The syllabus should have proper headings and catch 
words, and should contain nothing but the proposi- 
tions of law declared by the court in deciding that case. 
It should be an epitome, indicating at a glance, the 
points decided by the opinion, and when the practi- 
tioner finds by the syllabus that a desired point of 
law is decided in the case, he may turn to the opinion 
of the learned judge and find a rich feast, instead of 
attempting to derive a scanty meal from the skeleton 
prepared by the reporter.” f 

——__>__—-. 
BOOKS RECEIVED. ° 

A TREATISE ON THE LAW OF PERSONAL PROPERTY. 
Vol. II. Embracing Original Acquisition, Gift, Sale, 
and Bailment. By James Schouler, author of ‘A 
Treatise on the Law of the Domestic Relations.” 
Boston: Little, Brown & Company. 

ARKANSAS Reports. Vol. XXVIII. Chicago: Cal- 
laghan & Co. 

THE PHrLosopHy oF Law. By Herbert Broom, LL. 
D. New York: Baker, Voorhis & Co. 

A Dieest or Iniino1s Reports, embracing all the 
decisions of the Supreme Court of the State from 
the fifty-fifth to the sixty-eighth volume, inclusive. 
By Charles H. Wood and Joseph D. Long. Vol. III, 
Being a supplement. Chicago: E. B. Myers. 

Tue CONSTITUTIONAL AND POLITICAL HISTORY OF 
Tur UNITED STATES. By Dr. H. Von Holst, Pro- 
fessor of the University of Freiburg. Translated 
from the German by John G. Lalor and Alfred B. 
Mason. Chicago: Callaghan & Co. 
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CURRENT TOPICS. 


i is said that the common law hath three things 
very highly in regard, namely, life, liberty and 
dower. As to the first it would hardly be believed 
that the law was over particular in the days when 
hanging was the usual punishment of every offense 
that could be tortured into a felony, and it was im- 
material to the prisoner whether he was convicted 
of the larceny of a pocket-handkerchief or of mur- 
der. As to the second, the debtors’ prisons of Eng- 
land of a generation ago are a witness against the 
overtenderness of the common law as to liberty. 
seems to have met with better 
treatment than the others of the trio of rights men- 
tioned. It is specifically provided for in the 
Magna Charta, and the rule in regard to it seems to 
have been unaltered in England since the promulga- 
tion of that document. The English law has been 
accepted in precise terms in many of our States, 
though some of the western and Southern States 
have seen fit to adopt somewhat different principles, 
generally in the direction of limiting the amount of 
property to which it attaches. In some States it 
only reaches real property of which the husband 
dies seized instead of all he possessed during cover- 
ture. There is a question whether it ought not to 
be so limited, if not entirely abolished. In the days 
when the present rule of the common law became 
prevalent, the wife could own no personal property 
independent of her husband, and even her real 
estate was his during their joint lives, and he was 
liable to leave her without provision in case of 
death. But now her property and her earnings are 
owned and controlled by her, and it would be but 
proper, as the reason for the rule has been taken 
away, to take away the rule. The right to dower 
may be a benefit in some instances, but we believe 
that at present it works more injustice than good. 


Dower, however, 


The various statutes in relation to the separate 
estate of married women which are scattered 
through the session laws of this State, have rendered 
the law in respect to the dealings of women who 
are blessed with husbands complex and uncertain. 
The statutes have not abolished the old rules as to 
Semmes covert, but have been tacked on to the com- 
mon law something in the way of amendment. In 
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any given instance it is difficult to tell precisely what 
change has been effected, or rather what the courts 
will hold has been effected. The result thus far 
reached has been that the married woman is at lib- 
erty to make such contracts as she pleases with, or 
concerning her separate property, but is still unable 
to render herself personally liable. This frequently 
enables her to defraud those who deal with her, and 
the courts are full of cases in which persons who 
have sold goods upon the promise of a married 
woman to pay therefor, find themselves to have de- 
pended upon a broken reed. Perhaps the time 
has not come to take away entirely the protection 
which the common law has seen fit to throw around 
this class of persons, yet it would seem that with 
rights should come liabilities. 


An instance of the methods employed by those 
who make it a business to defraud farmers was 
brought to the notice of the criminal authorities last 
week. An individual who represented himself as a 
real estate agent, would visit a farmer who wished 
to sell his farm, and inform him that a purchaser 
could be procured if the matter should be placed in 
such agent’s care. This of course would be done. 


Shortly after a person sent by the agent would call 
upon the farmer, and after considerable bargaining 


an agreement to sell and purchase would be made. 
The purchaser would then draw up and sign several 
notes for various amounts, the aggregate being the 
price agreed to be paid for the farm, and woud 
take from the farmer an agreement to convey the 
farm on the payment of the notes. The notes 
would be drawn to the farmer’s order. Then the 
real estate agent would appear and demand his com- 
mission for the sale and would accept therefor one of 
the notes already received by the farmer, but with 
the farmer’s indorsement. This note would be sold 
to an innocent purchaser. The buyer of the farm 
who was worthless pecuniarily would never appear 
again, and the only result to the farmer would be 
the necessity of paying the note transferred to the 
agent. The operations of these gentlemen seem to 
have been very extensive, and we suppose they will, 
if the law can reach them, be dealt with severely, 
All these fraudulent practices could be prevented, 
however, if persons not in trade were allowed to 
plead the defense of fraud as to negotiable paper 
in the hands of any one. 


The solicitors in England complain of accountants 
and others for transacting kinds of business which 
have, in times past, been exclusively in the hands 
of the legal fraternity. We have not in this coun- 
try been so much exercised as our friends over the 
water, but it has not been because there have been 
no trespassers. Indeed, we have even greater rea- 
son to complain than they. In former days the 
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lawyers had almost the entire business of collecting 
accounts and of conveyancing, and very much of 
the real estate business, and many of them, espe- 
cially in the country, were also insurance agents. 
But the mercantile and collection agencies have 
deprived us of one branch, the real estate dealers of 
another, and the ever-present insurance agent of 
another. Then the field of politics, which, in former 
days, was almost exclusively occupied by the bar, is 
hotly and successfully contended for by the profes- 
sional politician. The higher judicial offices are 
as yet unoccupied by the laity, but there is no tell- 
ing how long they will be so. So, too, all those 
callings such as claim agent, patent agent, etc., 
which have sprung up of late years, are diverting 
business legitimately belonging to the lawyer. But 
we suppose that we must bear all these things, and 
if thereis not enough left for us to do, turn our 
attention to other business. The upper story of the 
temple of law is, however, not yet crowded, neither 
will it be, though he who enters there is sure of 
honor and wealth. This is, nevertheless, but little 
satisfaction to the thousands of us whose abilities 
or opportunities preclude us from reaching that 
favored place. 


There is no question that the lawyer in this coun- 
try does not occupy the position in the community 
he did in former days. In those times, whether 
holding office or not, the attorney was a leading 
man, and, by common consent, was chosen to pre- 
side at every public meeting in his neighborhood, 
whether political, social or religious. In various other 
ways, too, the public favor toward him was made 
manifest. It is no longer so, and the members of 
the bar are honored with local distinction and favor 
no more than those following other callings. This 
circumstance was attributed by the founders of the 
New York city Bar Association to indiscriminate 
admission to the bar of the qualified and unqualified. 
This has been, without doubt, one of the principal 
causes for the decline or change in the social posi- 
tion of the lawyer, but we think not the only one. 
In early days, as a rule, professional men only were 
liberally educated. The lawyer, the doctor and the 
clergyman were all college-bred, and, in many locali- 
ties, the only persons claiming that distinction. 
To-day the liberally-educated man is found in every 
calling, and there are plenty of people outside the 
professions who know how to do public business. 
Then, in former days, the lawyer was the only 
speech-maker except the clergyman ; now the editor 
and the teacher divide the field with him. And we 
do not believe the bar has lost its old power entirely. 
When united upon any question it is able yet to 
carry the day, even against the politicians and 
against popular prejudice. When the bar shall be 
organized its influence will undoubtedly be greater, 
or, at least, more frequently exercised. 





The new practice which goes into effect next 
summer, unless otherwise ordered, contains one im- 
portant change, namely, in providing for but one 
kind of summons in a civil action. The present re- 
quirement of two forms is of no proper advantage 
to the defendant, and oftentimes puts the plaintiff to 
trouble. While there is a disposition on the part of 
courts to overlook technical errors in the summons 
and allow the plaintiff to amend on liberal terms it 
will be better to have but a single form, and thus 
give no opportunity for mistake. Of course, only 
‘‘tricky ” lawyers take advantage of mistakes of 
this kind, but clients, especially defendants, are lia- 
ble to employ just that kind of lawyer. 


The question frequently comes up, how far is an 
attorney entitled to take advantage of technical 
mistakes not affecting the merits made by opposing 
attorneys ? In many instances by taking advantage 
of slips in practice he may substantially win the 
case, when, if he allows such slips to pass, a defeat on 
his part is certain. We suppose each instance must 
be judged upon its own merits, but we think a just 
rule would be to take no advantage of your oppo- 
nent’s mistake unless a substantial advantage will 
accrue to your client therefrom. In such case you 
have no right to waive the error, but your profes- 
sional duty requires you to accept whatever benefit 
may come therefrom. Your client does not employ 
you to decide the case, but to represent his interests 
adversely to the other side. Besides, in many instan- 
ces the equities may be with your client, though the 
letter of the law may be with his antagonist. In 
such case you have a moral right to hold the other 
side to their legal rights strictly, both as regards 
form and principle. 


A bill has been introduced in Congress by the 
House Committee on Commerce which is designed 
to take the place of the various State laws concern- 
ing emigration, which the Supreme Court of the 
United States have decided to be unconstitutional. 
The bill proposes to require a payment of two dol- 
lars for each individual brought into the country, 
and not previously resident here, and provides 
against the bringing here of criminals, paupers, etc., 
from other countries. Such an act is needed, both 
in the interest of the people of this country and of 
those of other countries who are entitled to come 
here. The emigration laws of this State were a pro- 
tection, not only to the citizens here, but to every 
emigrant whose presence here would be a benefit to 
the country. If local laws passed with the spirit 
and design of those in New York State had alone 
existed, we do not believe that the Federal courts 
would have ever been called upon to adjudicate 
concerning the constitutionality of such legislation. 
The emigrant laws of California were not designed 
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to protect either the emigrant or the public, but to 
put a stop to emigration from China, and that for 
the very reason that the emigrants coming from 
there would not probably become a public burden, 
but would be industrious, economical and law- 
abiding people. The Supreme Court, in their opin- 
ions, do not hesitate to express their ideas in respect 
to the legislation of the Pacific State. It is unfor- 
tunate for the States bordering on the Atlantic that 
the laws which were passed by them with the best 
motives should elsewhere be perverted to accommo- 
date a spirit that, to say the least, is not in accord- 
ance with the avowed principles upon which our 
government was founded. 


The proposed law contains provisions designed to 
prevent the importation of paupers criminals and 
persons of bad character. This will interfere with the 
traffic in Chinese females, which is said to be carried 
on between the celestial empire and San Francisco. 
We have always had our doubts, however, in re- 
lation to this business, believing that the cry against 
the emigration of Chinese women was not due to 
any regard for morality, but sprang from a hostility 
to the Mongolian in general. This hostility owes its 
origin to the fact that the Chinaman is a formidable 
competitor in business to certain classes of whites. 
As he is honest, industrious, obedient, neat, and 
economical, besides willing to work cheap, those 
whites whose calling he adopts are apt to find them- 
selves without employment. Those people are for 
the most part ignorant, and the first impulse is to 
drive out the intruder upon their field of labor. 
Unfortunately, local politicians have sympathized 
with this notion, and the result has been the enact- 
ment of laws of the most outrageous character. 
One by one, these laws have been blotted out by 
the United States Supreme Court, but the necessity 
of resorting to that tribunal to obtain justice does 
not speak well for the judicial administration of the 
law on the Pacitic coast. 


The legislature took a long step toward the im- 
provement of the practice in justices’ courts in re- 
quiring a summons to be served by copy. The repu- 
tation of these courts for regularity of procedure 
which was never very high has not been improved 
They have in many sections come to 


of late years. 
be popularly regarded as courts of injustice, 
rather than of justice, and much of the chicanery 
and trickery with which the profession of the law 
is usually charged is practiced in matters pending 
before them. The constitution of those tribunals, 
the class of men who, too often, preside in them, 
and the kinds of litigation that they have to deal 
with tend to encourage sharp practice, and it is not 
surprising that litigants, and sometimes lawyers 
therein, take advantage of technicalities. The worst 





feature, however, of late years has been the dishonesty 
of officials connected with such courts, and the loose 
manner in which business is usually done enables 
the justices and constables to practice frauds with 
impunity. We hope in time to see these courts 
reorganized upon a different system from that now 
in existence, and when that is done we are confi- 
dent that the public generally will be as well satisfied 


as we. 
a 


NOTES OF CASES. 


\ io case of People ex rel. Sutherland v. The Gov- 

ernor, 29 Mich. 320, involved the question of 
the right of the court to issue a mandamus to the 
governor of the State to compel him to perform a duty 
imposed by statute. The mandamus was refused, on 
the ground that it was not within the jurisdiction 
of the court. The same conclusion was reached in 
Arkansas in Hawkins v. Governor, 1 Ark. 570; in 
Georgia, in Low v. Governor, 8 Ga. 360; in Illinois, 
in People v. Yates, 40 Ill. 126; in Iowa, in State v. 
Kirkwood, 14 Iowa, 162. The last-mentioned decis- 
ion was on a state of facts very similar to those in 
the principal case. But in Ohio the courts have 
held that the chief executive officer was not exempt 
from mandamus in a proper case. State v. Chase, 
5 Ohio St. 529; State v. Maffit, 5 Ham. 358. So in 
Mississippi, Pacific Railroad v. Governor, 23 Miss. 
853; in North Carolina, Colton v. Ellis, 7 Jones’ 
Law, 545, and in Minnesota, Chamberlain v,. Sibley, 
4 Minn. 309. 


In Lockhart v. Van Alstyne, 31 Mich, 76, the court 
hold that a dividend upon corporate stock can only 
be made out of profits, and that a guarantee of divi- 
dends at a certain rate, offered as an inducement 
upon the issue of preferred stock, although in form 
absolute, would be construed to secure dividends 
payable only in the event of profits being made. 
The same construction was given upon a like con- 
tract in Williston v. Michigan Railway, 13 Allen, 400; 
see, also, Zuft v. Hartford Railroad, 8 R. I. 310. 


In the case of Fowler v. Hoffman, 31 Mich. 216, 
a question as to the validity of a stipulation in a 
chaitel mortgage arose. The mortgage was upon a 
newspaper establishment, and one of the agreements 
made by the mortgagor was not to permit the 
columns of the newspaper to be used for the publi- 
cation of matter detrimental to the mortgagee, his 
reputation or business. The court held, that the 
provision was too vague, uncertain and indefinite to 
constitute the basis of a mortgage lien enforceable 
by power of sale. Such uncertainty would proba- 
bly invalidate any contract. See Chitty on Cont., 
9th ed., 93; 1 Hilliard on Cont. 312; Coles v. Hulme, 
8 B. & C. 572; Lyle v. Jackson, 23 Ark. 63. 
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IMPLIED CONTRACTS FOR SERVICE. 
(CONCLUDED.) 


N all cases where compensation is claimed for ser- 
vices rendered for near relatives, as a father, 
brother, grandfather, etc., the law will not imply a 
promise, and no recovery can be had unless an ex- 
press contract or circumstances equivalent thereto is 
shown.(1) It is not enough to establish a moral 
obligation to pay for them, but an actual promise 
or equivalent circumstances must be established by 
evidence so clear, direct and explicit, as to leave no 
doubt as to the understanding and intention of the 
parties.(2) Loose declarations made to neighbors 
or friends, or even to the claimant himself, are not 
enough, particularly when such relative is deceased. 
It must be shown that the deceased intended to, and did 
assume a legal obligation to the claimant, for such ser- 
vices, of such a character that it could be legally en- 
Sorced against him. Expressions of commendation 
or gratitude, or of an intention to remember him in 
his will, cannot, unless brought home to the knowl- 
edge of the claimant, and shown to have been the 
consideration upon which the services were rendered, 
to the knowledge of the deceased, be made the 
basis of a contract obligation.(3) The evidence to 
sustain such actions must be clear and unequivocal. (4) 


It is not enough that it is clear and satisfactory ; (5) 





(D Hall v. Hall, 44 N. H. 293; Hartman’s Appeal, 3 Graat’s 
Cas. (Penn.) 234; Bash v. Bash, 9 Penn. St. 260; Sprague v. 
Nickerson, 1 U. C. Rep. 284; Smith v. Myers, 19 Mo. 433. 

(2) Duffy v. Duffy, 44 Penn. St. 402. 

(3) Hartman's Appeal, 3 Grant's Cases (Penn.), 234. 

(4) Duffy v. Duffy, ante. 

(5) In Bash v. Bash, 9 Penn. St. 260, which was an action 
brought by a son against the estate of his father, for servi- 
ces rendered by him for the father, under a promise from 
the father that he would leave him his farm, Gibson, C. J., 
in delivering the opinion of the court, gave expression to 
some very sensible ideas in reference to this class of actions, 
and the species or quality of proof essential to sustain 
them. He said: “ A contract for testamentary compensa- 
tion of work done for a father by ason after his majority, 
can be proved only by direct and positive evidence of it. 
Yet,”’ said he, “ referring to the charge of the court below” 
for “ direct and positive” the judge in his charge substituted 
“ clear and satisfactory,”’ and thus put such a contract as to 
proof of it, on the footing of a contract between strangers, 
unaffected by any personal relation. The course of this 
court has been to hold a tight rein over it, by making the 
quality if not the sense of the proof,a subject of inspection 
and governance by the court, and by holding juries strictly 
to the rule prescribed, instead of suffering them to be led 
away, by considerations of hardship or paternal injustice. 
Every man must be allowed to make his own contract, as well 
as his own will, and to prevent jurors from making it for 
him, according to their peculiar notions of fitness and pro- 
priety, we have held that the evidence of a contract to 
compensate the services of a child must be positive and di- 
rect. But, evidence clear and satisfactory, in the estimation 
of a jury, may be neither. It may be no more than pre- 
sumptive Or inferential: and if that were sufficient, it 
would be easy to see how every case of this sort would go. 
To an unpracticed eye, loose and i iderate expressions, 
such as make up the mass of evidence in this case, and the 
presumptions or probabilities resting on circumstances, 
may seem perfectly clear and satisfactory, but they do not 
constitute the proofs by which, in the judgment of this 








that the intention of the person sought to be charged 
is clearly established. An action cannot be predi- 





court, such contracts are to be established.” See, also, 
Candor’s Appeal, 5 W. & S. (Penn.) 513; Fitch v. Peckham, 
16 Vt. 150. 

In Hall y. Fitch, 29 Wis. 278; 9 Am. Rep. 559, the plaintiff 
presented a claim against her brother's estate for $2,000, for 
ten years’ services performed by her as his housekeeper. 
The performance of the services in a manner highly satis- 
factory to the deceased, was fully established, also the fact 
that he requested her to come to his house for that purpose, 
but no promise to pay for such services was established, 
and it appeared that no charges were ever made by her 
against her brother in his life-time, or by the brother against 
her for clothing furnished by him, for her and herchildren, 
or for medical attendance which was paid for by him when 
required, or for the keeping of her stock consisting of two 
cows and sixteen or seventeen sheep. Dixon, C.J.,in de- 
livering the opinion of the court, stated the facts of the 
case to be as follows: “The deceased and claimant were 
brother and sister. He was a bachelor, a farmer, and kept 
house. Inthe latter part of the year 1840, his father and 
mother, brothers and siaters, including the claimant, came 
to reside with himin his house upon the farm, and con- 
tinued to reside with him until the death of bis mother in 
1845. His house was the home of his father’s family. For 
about three weeks before her mother’s death the claimant 
was engaged in the service of a neighbor, one Heyden, for 
ten or twelve shillings a week, and at the end of that time 
and during the sickness of her mother, upon going with 
Mr. Heyden to the house of deceased on a visit, deceased 
informed her and Mr. Heyden that he had great need of her 
assistance, and could not let her go back. She remained 
with the deceased, and from that date commences her ac- 
count, orclaim for services. She continued to reside there, 
acting as housekeeper for him and such other persons as 
composed his family, from that time to the fall of 1854. In 
September, 1851, she married one Davis, who, it seems, was 
a poor man, and had worked for deceased upon his farm ; 
Davis continued so to work, or to carry on the farm upon 
shares after his marriage, and until the fall of 1854, when 
his health giving way, he and his wife moved from the 
house of the deceased, and she did not return there until 
sometime in the year 1457. She then had two children, one 
still living, adaughter born in i852, the other died inin- 
fancy. Davis died in 1856, and in 1857 the claimant, taking 
her daughter with her, went back to reside with, and keep 
house for her brother, as she had done before her marriage, 
and as she continued to do during the time that she and 
Davis lived in his house; Davis, it would seem, had no 
home. He died at his father’s house, leaving the claimant 
in indigent circumstances. Immediately after his death, 
claimant weut to reside with a married sister living in the 
same neighborhood and remained there until her return to 
the house of the deceased the following year. At that time, 
and indeed before the death of her husband, it appears 
that the deceased was anxious to have her return, and often 
requested her to do so. He said he required her care and assixt- 
ance in the management of his household affairs, or as ex- 
pressed by several of the witnesses, represented that “ every 
thing was going to rack and ruin without her.’”’ After her re- 
turn she continued to live with him until the fall of 1867, a 
few months prior to his death. In August, 1862, she was 
again married to one Hall, her present husband, who, it ap- 
pears, wasalso a laborer on her brother’s farm. Shortly af- 
ter their marriage Hall enlisted in the army, and remained 
in service several years. Precisely how many, the case dues 
not show. After his return, he continued to labor on the 
farm as Lefore, until 1867, when with his wife and her daugh- 
ter he removed to a distant part of the State. * * * Re- 
specting her services, the proof is that they were quite val- 
uable ; that she was an excellent housekeeper, skillful with 
the needle, faithful, industrious and frugal, and managed 
the domestic affairs of her brother, and discharged her du- 
ties to his entire satisfaction. It also appeared that during 
all this time her brother supported her and her child, pro- 
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cated upon a contract that rests in intention merely, 
the intention must be consummated by a contract, 





vided them with clothing, medical attendance, and kept 
her stock. * * It was also in evidence that during all the 
time that she was in her brother’s family, there was never 
any thing like an account or reckoning between the parties, 
any charge on the part of the claimant for her services, or 
demand by the deceased for board, clothing or other ex- 
penses incurred by him for her.” In commenting upon the 
effect of this evidence, and the rights of the claimant aris- 
ing under it, the learned judge said : “* It becomes our duty, 
as it has not unfrequently been the duty of courts hereto- 
fore, upon a careful study of the case, to say, that there is 
no evidence of any contract or promise on the part of the 
deceased upon which the charge which the claimant now 
finds it convenient to make against his estate, is, or can be 
sustained. * * In our judgment, thereis nota single fact 
in the case, that does not tend to rebut the implication of 
an agreement, or promise, or engagement between the par- 
ties.” See, also, Kaye v. Crawford, 22 Wis. 322. 

No promise will be implied, but an express promise or 
circumstances amounting thereto must be shown, Putnam 
v. Town, 34 Vt. 429. 

The same class of proof that would sustain an action in 
favor of a stranger will not suffice. Hall v. Hall, 44 N. H. 
293. When achild continues in the father’s family after he 
or she becomes of age, and renders services for him, in the 
absence of an express promise to pay therefor, the law pre- 
sumes that they were gratuitous. Adams v. Adams, adm’r, 
23 Ind. 0; Heywood v. Brooks, 47 N. H. 231. There must 
be a mutual understanding that the services are to be paid 
for (Green v. Roberts, 47 Barb., N. Y. 521; Conger v. Van 
Aernam, 43 id. 602; Leidig v. Coover’s Ex’rs, 47 Penn. St. 
534), and mere declarations of the deceased that his daugh- 
ter should be paid for what she had done since she became 
of age, do not furnish sufficient evidence of a contract to 
uphold arecovery. Leidig v. Coover’s Ex’rs, ante; Prickett 
v. Prickett, 20 N. J. (Equity) 478; Reser v. Johnson, Smith 
(Ind.), 81; Swartz v. Hazlett, 8 Cal. 118. 

The claim of a child for services rendered for his father 
after he attains majority and continues to reside in his 
family, are not regarded favorably by the courts. Walker's 
Estate, 3 Rawle (Penn.) 243; Swines v. Parsons, 5 W. & 8. 
(Penn.) 358. 

In Andrus v. Foster, 17 Vt. 556, which was an action against 
the estate of her adopted father by an adopted daughter to 
recover for services rendered by the plaintiff for him in his 
family after she became of age, the court held that no re- 
covery could be had without proof of an express agreement 
or circumstances that establish a promise to pay therefor. 
The court applied the same rule to adopted as to natural 
children, and in passing upon the plaintiff’s right to recover 
says: “If she claims pay for her services, it is incumbent 
upon her to show that the services were performed under 
such circumstances as to justify an expectation on the part of 
both that pecuniary compensation would be required.’ 
See, also, Luney v. Vantyne, 40 Vt. 501. So, also, the same 
rule applies to a son-in-law. Lovet v. Price, Wright (Ohio), 
705; and to step-children who reside with and are supported 
by theirstepfather. Gunther vy. Birkicht, 22 Mo. 439; Lautz 
v. Frey, 14 Penn. St. 201; Sharp v. Cropsey, 11 Barb. (N. Y.) 
224. 

The rule is, that the law will not imply a promise to pay 
for services which it was the duty of a person to render. 
Swaney v. Hunter, Murph. (N. C.) 181; Patterson vy. Patter- 
son, 13 Johns. (N. Y.) 379. 

Where a daughter who has attained majority stili con- 
tinues to reside in her father’s family, emancipation is not 
implied. Thusin Ridgway v. English, 2 N. J. 409, the plain- 
tiff, after she became of age, continued to reside in her 
father’s family and render services for him the same as 
before. In an action brought by her to recover for such 
services, it was held that the fact that the father, after his 
daughter's marriage, had said to third persons “that she 
had never been paid,” and that he “ meant to give her an 





either express or implied, and must be established 





outfit,” did not establish a contract between the father and 
child, and that, in the absence of proof of a special con- 
tract, it was to be presumed that she remained unemanci- 
pated, and therefore was not entitled to recover wages of 
her father. But the court intimated that if the declarations 
of her father had referred to a precedent debt and period of 
service, they might have been sufficient to amount to a 
promise on an implied contract. Dye v. Kerr, 15 Barb. (N. 
Y.) 444; Williams v. Hutchinson, 5 id. 122. 

In Guild v. Guild, 15 Pick. (Mass) 130, the question arose 
as to whether the mere fact of the rendition of services by 
a daughter in her father’s family after she attained major- 
ity was sufficient to raise an implied promise to pay for the 
service as in the case of a stranger, and upon this question 
the court were divided in opinion; but, however that 
might be, and it is proper to say that some of the court 
were disposed only toapply this rule to the case of a daugh- 
ter, the court were unanimously of the opinion that the 
question as to whether or not there was an understanding 
that compensation is to be made is a question of fact for 
the jury from all the circumstances of the case, and that, 
while the burden is upon the plaintiff to make out an im- 
plied promise, the jury should always be instructed, that if, 
under all the circumstances of the case, the services were 
of such a character or nature as to lead to a reasonable be- 
lief that it was the understanding of the parties that the 
services should in some manner be paid for, they should 
find an implied promise, otherwise not. Shaw, C. J., in a 
very able examination of the question, commerts upon the 
class of circumstances that will necessarily control in this 
class of cases. Thus, “ Now,” says he, “ the circumstances 
under which the parties continue to reside together, and 
which must always almost necessarily be disclosed in the 
progress of each trial, will go very far to show whether the 
daughter stood in the relation of a servant or child, such 
considerations as the following, among many others, would 
arise: What is the state and condition of the family as to 
affluence; wasthe father carrying on a business or engaged 
in anemployment usually requiring the aid of hired females; 
had he become accustomed to employ such before his 
daughter became of age; did he employ such afterward; 
had he a wife living; was she capable of managing her fam- 
ily; or was he a widower; did the daughter act as house- 
keeper ; had the father been accustomed to employ a house- 
keeper on wages ; did he cease doing so ; were there several 
daughters so situated ; did they share in the labor, or did 
the plaintiff exclusively devote herself to the service of the 
family; had the daughter property or means of her own 
to support herself, or had she been employed on wages in 
other families? Many other considerations of alike kind 
might be suggested; some, and probably many of which 
might suggest themselves in each case, and all of which it 
would be proper for a jury to take into consideration in 
deciding the question of an implied promise of pecuniary 
consideration on either side.”” This case can hardly be re- 
garded as an authority in support of the doctrine that a 
promise will be implied in favor of a daughter from the 
mere rendition of services by her for her father after she 
attains majority, for the verdict was only sustained by rea- 
son of an equal division of the court upon the motion fora 
new trial for misdirection of the jury by the circuit judge, 
and the nice distinction attempted to be drawn between 
services rendered by a daughter, and those rendered by a 
son for the father, are not sustained either by sound reason- 
ing, common experience or authority, and it may be said 
that, while there are a few cases that depart from the gen- 
eral rule, yet they are not regarded with favor by the 
courts, and the general rule that an express or implied 
promise must be proved by a daughter as well as by any 
other near relative in order to entitle her to recover for ser- 
vices rendered by her in her father’s family, is gaining addi- 
tional force each year, by an increased number of authori- 
ties. Gardner v. Schooley, 25 N. J. Eq. 150. 

In Poultney v. Glover, 23 Vt. 328, it was held that prima 
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by direct and positive proof.(6) The hazard incident 
to throwing the doors of a court of law open to 
easy recovery in actions of this character is too 
great, and affords too great temptations to the per- 
petration of frauds upon estates of deceased per- 
sons, and opens the door to perjury too freely on the 
part of persons who, by reason of the relation in 
which they stood to the deceased in his life-time, 
often conceive an idea that, morally, he was bound 
to make amore ample provision for them, pecuni- 
arily, than to others, who have rendered no assist- 
ance in the acquisition of the estate, or have done 
nothing to solace or comfort the deceased in his last 
sickness; and, the deceased himself in his will hav- 
ing failed to meet their expectations, or in the ab- 
sence of a will, the law failing to notice the valid- 
ity of this moral obligation, they often seek redress 
in courts of law by instituting claims for services 
rendered which were realty gratuitous, and seek to 
establish them by loose declarations made by the 
deceased in casual conversations with neighbors or 
friends, and thus, to right a real or fancied wrong. 
This class of actions has always been regarded un- 
favorably by the courts.(7) The temptation to 





facie a child of full age residing in his father’s family is 
emancipated, but that this presumption maybe overcome 
by proof. But this was a settlement case under the pauper 
act, and, being inconsistent with previous as well as subse- 
quent decisions of the courts of that State upon this ques- 
tion, it is hardly to be regarded as an authority upon this 
point. 

A request to render services made by the father, if the 
circumstances do not rebut the idea that payment was 
expected or intended, is sufficient to sustain an implied 
promise to pay forthe particular services to which the re- 
quest relates. Steel v. Steel, 12 Penn. St. 64; Zerbe v. Mil- 
ler, 16 id. 488; Miller v. Miller, 16 111.296. But rendering ser- 
vices with his knowledge and consent is not enough. Mun- 
ger v. Munger, 33 N. H. 581; House v. House, 6 Ind. 60. 

Where a granddaughter went to reside with her grand- 
father, and was treated by him as a daughter, it was held 
that she must, in order to entitle her to recover for services 
rendered for him, show that they were rendered under a 
mutual expectation that they should be paid for. Davis v. 
Goodenow, Vt. 715. See also Hudson y. Lutz, 5 Jones’ Law 
(N. C.), 217. 

So where a mother-in-law went to reside with her son-in- 
law, and rendered services in his house, it was held that she 
must show an express or implied contract in order to enti- 
tle her to arecovery. Smith v. Myers, 19 Mo. 483. So as to 
a son-in-law who resides in the family of his father-in-law. 
Oxford ¥. McFarland, 3 Ind. 156. A stepmother. Murdock 
v. Murdock, 7 Cal. 511. Circumstances less than express 
promise may be sufficient to warrant a recovery. Fisher vy. 
Fisher, 5 Wis. 472. 

(6) Bash y. Bash, 9 Penn. St. 260; Mall v. Finch, 29 Wis. 
278; 9 Am. Rep. 559. 

(7) In Lynn v. Lynn, 29 Penn. St. 367, the court, in com- 
menting upon this class of actions, very justly says: ** Causes 
of this character are among the most odious that courts have 
to deal with. Very commonly they are brought to obtain 
from a parent’s estate by way of debt, a larger share than 
other heirs, as a sort of discrimination for supposed larger 
merits. But the law cannot make up for such differences, and 
it does not aim at impossibilities. In the administration of 
family affairs, and in the expenditure of time, care and 
money on the several children, there are necessarily very 
great differences and the results are very different, but the 
law cannot equalize them. It would produce the most de- 





fraud and perjury is too great, and a court of law 
renders to parties and to society a far more signal 
service, by removing, as far as possible, all such 
temptations, and encouraging integrity and truth, 
by requiring parties in all actions of this character 
to establish a contract, or promise to pay for the 
services by proof so clear and unequivocal as to 
leave no doubt that the deceased understood that 
the plaintiff expected to receive, and that he him- 
self expected to pay him for his services so much 
as they were reasonably worth.(8) The burden of 
establishing a contract, express or implied, always 
rests upon the person seeking to enforce it, and he 
must establish his claim by evidence that shows 
that he has a /egal claim for a recovery.(9) It is not 
enough that the party rendering the service expected 
to be paid, unless the circumstances are such as show 
that the person for whom they were rendered ex- 
pected to pay therefor, or ought to have understood 
that such services would be a valid charge against 
him, no recovery can be had. Thus, when a person 
rendered services as an organist in a church with 
the expectation of being paid therefor, it was held 
that no implied promise on the part of the church 
to pay for the services could, in the absence of any 
request or agreement on its part, be raised.(10) In 





plorable strife and litigation in families in attempting it, 
and then it would certainly fail. Better that the largest estate 
should be entirely destroyed, than that the attempt should 
be made in asingle case.’”” In Candor’s Appeal, 5 W. & S. 
(Penn.) 513, the court say : ““ The temptation to fraud, par- 
ticularly where the family are in straits and difficulties, is 
too great. A court of justice does the most signal service 
tothe community, when they remove as faras human law 
can, all temptation to fraud, and its kindred vice, perjury.” 

In Fitch v. Peckham, 16 Vt. 150, the plaintiff was a daugh- 
ter of the deceased, and lived with her father after she at- 
tained the age of majority, from 1823 to 1840, rendering ser- 
vices for him shown to be worth from $1.50 to $2.00 a week. 
The father supported her and her three children, providing 
them with board and clothing, for which he made no charge. 
and no charge was made by her against him for services 
until after hisdecease. Williams, J., in delivering the opin- 
ion of the court, said: ** No person is to be made a debtor 
without his or her consent. * * No contract was made, 
and no charge made by plaintiff. The fact that a child 
continues to live with a parent after becoming of age, or 
returns to live with him, as the plaintiff did in this case, 
and becomes one of the family, does not ordinarily constitute 
the relation of debtor and creditor between them so as to 
warrant a charge on the parent for the board of the child, 
nor on the part of the child for such services as are usually 
performed in a family by a child living with a parent.” 

(8) See opinion of Strong, J., in Hartman’s Appeal, 3 
Grant’s Cas. (Penn) 234; Sprague v. Nickerson, 1 Upper 
Canada Rep. 284; Holl v. Finch, 29 Wis. 298; 9 Am. Rep. 559; 
Fisher v. Fisher, 5 Wis. 472; Mountain v. Fisher, 22 id. 93; 
Bash y. Bash, 9 Penn. St. 260; Williams v. Hutchinson, 3 N. 
Y. 319; Duffey v. Duffey, ante; Swires v. Parson, 5 W. & S. 
(Penn.) 358 ; Fitch v. Peckham, 16 Vt. 150; Defrance v. Aus- 
tin, 9 Penn. St. 309; Lantz v. Frey, 14 id. 201; Eitel v. Walter, 
2 Bradf. (N. Y. Surrogate Rep.) 287; Lynn v. Lynn, 29 Penn. 
St. 369; Pelly v. Rawlins, Peake’s Add. Cases, 226; Candor’s 
Appeal, 5 W. & S. (Penn.) 513. 

(9) Hartman’s Appeal, 3 Grant’s Cas. (Penn.) 234; Fitch v. 
Peckham, 16 Vt. 150; Hall v. Finch, 25 Wis. 298; 9 Am. 
Rep. 559. 

(10) Van Buren vy. Reformed Church, 62 Barb. (N. Y.) 49. 
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all cases there must be either an express or implied 
request on the part of the person sought to be 
charged for the services, or a promise to pay after 
the services are ren.tered. Where the parties stand 
to each other in the relation of members of the 
same family, as brothers,(11) father and son,(12) or 
father and daughter ;(13) or, if inmates of the same 
family, though only remotely related,(14) there is 
prima facie no implied promise to pay for labor done. 
Something more must be shown to establish the re- 
ation of master and servant inter se.(15) So too, 
even though there is a request, no action will lie, 
unless the party making the request was under a 
legal obligation to furnish the labor, or expressly 
promised to pay either before or after the labor was 
performed.(16) So where services are rendered by 
an adopted child, no recovery can be had in the ab- 
sence of an express or implied promise to pay there- 
for, he being regarded as, in that respect, standing 
in the same relation as a natural child.(17) It is 
not essential that there should be a definite contract, 
either as to time or amount; but, in the absence of 
a definite agreement, there must be such circum- 
stances as show an expectation on the part of the 
person rendering the service to receive, and the per- 
son for whom the services are rendered to pay for 
the services in some way. If the services rendered 
are beneficial, and the parties stand in the relation 
of members of the same family, as between father 
and son, brother and sister, or brothers, no such 
promise is implied, except from strong circumstan- 
ces to establish it, the presumption being that the 





(11) Bowen v. Bowen, 2 Brad. (N. Y.) 336. 

(12) Kelly’s Estate, 1 Tucker (N. Y.) 28. 

(13) Green v. Roberts, 47 Barb. (N. Y.) 521; Dye v. Kerr, 14 
id. 444; Williams v. Hutchinson, 5 id. 122. 

(14) Wilcox v. Wilcox, 38 Barb. (N. Y.) 327. 

(15) Cooper v. Turner, 5 T. & C. (N. Y.) 711; Kuren vy. Sax- 
ton, id. 566. 

(16) Thus where a physician attended upon a married 
daughter of the defendant (Crane v. Badouine, 55 N. Y. 256), 
or upon a pauper without request from the overseer of the 
poor (Everts v. Adams, 12 Johns. [N. Y¥.] 352; Miller v. Som- 
erset, 14 Mass. 396 ; Kittredge v. Newhall, id. 448), or upona 
son of full age on request of the father (Boyden v. Sapping- 
ton, 4 Watts [Penn.] 247), or upon a brotherupon the request 
of another brother (Smith v. Weston, 14 Vt. 332), no re- 
covery can be had because there was no legal obligation 
resting upon the parties making the request to furnish the 
services sued for, and no express promise upon the faith of 
which the services were rendered. So where a woman was 
married to a man who had another wife living, of which 
fact she was ignorant, and lived with and performed servi- 
ces fur him for several years, and in this case raised several 
children by him, it was held that after a dissolution of the 
marriage she could not recover for such services (Cropsey 
v. Sweeney, 62 Barb. [N. Y.] 310), but in Higgins v. Breen, 9 
Mo. 497, it was held that, where services were rendered un- 
der such circumstances, a recovery might be had upon the 
ground that the relation and the services having been in- 
duced by fraud, they could not be said to be gratuitous, as 
the fraud stripped them of that character, and the doctrine 
of the latter case seems most consistent with natural jus- 
tice and correct legal principles. 

(17) Stinley v. Vail, 3 Abb. Dec. (N. Y.) 313 n. 





services are gratuitous,(18) except in the cases of 
children remaining at home and working for their 
father after attaining the age of majority, in which 
case it is a question for the jury, under all the cir- 
cumstances, to say whether the services were gra- 
tuitous.(19) When, however, a relative more dis- 
tant than a child goes to live with a person at his 
request, the presumption that such relative lives 
with the person as a member of his family and not 
as a servant, is weaker than in the case of a child, 
and slight circumstances will be sufficient to raise a 
promise. Thus in Thornton v. Grange, 66 Barb. (N. 
Y.) 507, the plaintiff went to live with her uncle at 
his request, and remained in his family as house- 
keeper and nurse for several years. No agreement 
as to compensation was ever made, but testimony 
was introduced tending to show an intention on the 
part of the uncle to pay her for such services, and 
it was held that, even though the evidence was 
slight, a judgment for the plaintiff would not be 
disturbed.(20) But where a daughter or son lives 
with a parent, even though at his request, without 
any agreement as to compensation, or circumstances 
indicating that the child remained in consequence of 
the request, and not voluntarily, out of a sense of 
filial duty, no presumption of a promise to pay will 
be raised, beyond such as a parent ordinarily gives 
his children. (21) Generally, where services are 
rendered at the request of another, except as pre- 
viously stated, even though the person rendering 
them did not expect payment therefor otherwise 
than by a legacy or gift, yet the law will imply a 
promise to pay from the request ;(22) and so, even 
though performed in expectation of a legacy or gift, 
an action will lie if there is a promise to pay, 
although not made until after the services are ren- 
dered.(23) When one compels another to perform a 
service for him, the law implies a request and acon- 





(18) Updike v. Titus, 13 N. J. Ch. 151; Davison vy. Davison, 
id. 246. 

(19) Hart v. Hess, 41 Mo. 441. 

20) Robinson v. Raynor, 15 Barb. (N. Y.) 494. 

(21) Dye v. Kerr, 15 Barb, (N. Y.) 444; Robinson v. Cush- 
man, 2 Duer(N. Y.), 149. 

(22) Roberts v. Swift, 1 Yeates (Penn.), 209. 

(23) Snyder v. Castor, 4 Yeates (Penn.), 353. 

In Jacobson v. Le Grange, 3 Johns. (N. Y.) 399, the plain- 
tiff, when a boy, went to live with his uncle at the uncle’s 
request, and lived with and worked for him about eleven 
years, and the uncle said that he should be one of his heirs, 
and spoke of advancing him a sum of money with which to 
purchase a farm as a compensation for his services, but 
died before carrying his purpose into effect, and without 
having provided for him in his will, it was held that he 
could recover on an implied promise to pay for the services 
performed by him. So in Patterson v. Patterson, 13 Johns. 
(N. Y.) 379, the plaintiff after he became of age remained 
with and worked for his father, who said that he would re- 
ward him well and provide for him in his will, it was held 
that, although the law would imply a promise to pay, yet 
no action would lie during the life-time of the father, un- 
less by his own act he had made it impossible for him to 
provide for the plaintiff by will. Matthewson v. Fitch, 22 
Cal. 86; Cornell v. Wauartsdalen, 4 Penn. St. 364. 
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sequent promise to pay him therefor.(24) So where 
work is done by one for another, which is benefi- 
cial to him, he knowing the fact and assenting 
thereto, there being nothing to indicate that the 
services were intended to be gratuitous or upon the 
credit of another person ;(25) but services rendered 
for another, however meritorious or beneficial, with- 
out his request or privity, cannot be recovered for. (26) 
So in all actions for services, where there is a 
quest, but no price agreed upon, it is competent for 
the plaintiff to show that he expected to receive, 
and the defendant expected to pay a very liberal 
compensation ;(27) and, while the measure of com- 
pensation is the value of the service rendered, yet, 
if there is any thing to show that the parties ex- 
pected that the services would be liberally compen- 
sated for, this may always be shown; and it is also 
competent to show what others have received for a 
similar service,(28) not necessarily as a measure of 
the value of the particular service, but as one of the 
modes proper to be resorted to to arrive at the 
same. (29) 

Where there is a special contract between adults 
as to the measure of compensation, which is unre- 
scinded, and is not affected by fraud, the servant 
must look to the contract as the measure of his 
rights and cannot waive the contract and sue upon a 
quantum meruit.(30) But if the contract is fraudu- 
lent, or the other party has put it out of his power 
to perform it; as where the person promised to leave 





(24) In Peter v. Steel, 3 Yeates (Penn.), 250, in which case 
a free negro, being wrongfully claimed by the defendant as 
his slave, the court held that the plaintiff was entitled to 
recover for the services so rendered by him, under con- 
straint. But if both parties suppose that the service is due 
as a matter of right, no promise to pay can be implied if it 
subsequently turns out that it was not. Wriev. Johnston, 
8 Penn. 212; Livingston vy. Ackeston, 5 Cow. (N. Y.) 331; 
Griffin v. Potter, 14 Wend. (N. Y.), 209. 

(25) Christie v. Sawyer, 44 N. H. 298. 

(26) In Bartholomew v. Jackson, 20 Johns. (N. Y.) 28, it 
was held that services rendered in saving the defendant's 
property from fire could not form the basis of an action 
when rendered without the request or knowledge of the de- 
fendant. Soin Caldwell vy. Eneas, 2 Rep. Const. (S C.) 348, 
it was held that work in repairing the fences of another, 
voluntarily done and without the request of such person, 
could not be recovered for. Soin Hart v. Norton, 1 McCord 
(S. C.), 22, that charges for extra services rendered without 
the request or knowledge of the employer, were to be 
treated as gratuitous. 

See Pincheon vy. Delaney, 2 Yeates (Penn.), 22, and in Gore 
vy. Summers, 5 Monr. (Ky.) 513, that however beneficial ser- 
vices may be, there can be no claim for compensation, if 
they are rendered under such circumstances as show that 
no charge was expected to be made therefor. See, also, 
Lee vy. Lee, 6 G. & J. (Md.) 309; Little v. Dawson, 4 Dall. 
(Penn.) 111. 

(27) Chiles v. Mary, 4 Dana (Ky.), 544. 

(28) Murray v. Ware, 1 Bibb (Ky.), 325. 

(29) Murray v. Ware, ante. 

(30) Sussdorf vy. Schmidt, 55 N. Y. 319; Galvin v. Prentice, 
45 id. 162; Rickard v. Stanton, 16 Wend. (N. Y.) 25; Hatch 
v. Adams, 8 Cow. (N. Y.) 35; Clark v. Smith, 14 Johns. (N 
Y.) 826; Jewell v. Schroppel, 4 id. 564. 





the servant a legacy, (31) or to convey certain lands 
to him, (32) if he parts with his property, so that he 
cannot provide for him by legacy, (33) or convey him 
the land, (34) or it in any manner becomes impossi- 
ble for him to perform his agreement, an action for 
the services may be maintained upon a guantum 
meruit.(35) So if the agreement is not, in fact, per- 
formed by him, as, in a case where there is an agree- 
ment to leave a legacy to the servant, if the person 
dies without doing so, a recovery may be had for 
the services rendered under such promise. (36) 
Where services are rendered at the request of 
another, no matter what his expectations are, the 
law will imply a promise to pay the reasonable value 
of the services,(37) even though the amount was 
not fixed, and the promise will have relation back 
to the period when they commenced, and the law 
will construe the promise to cover the reasonable 
value of the services rendered.(38) But if there is 
an express contract proved, no recovery can be had 
upon an implied contract; therefore, if the promise 
is uncertain or indefinite, no recovery can be had 
upon it, and consequently no recovery can be had at 
all, unless the contract is such that the maxim, 
id certum est quod certum reddi potest, can be applied 
toit. Therefore, where a person promised another 





(31) Patterson v. Patterson, 13 Johns. (N. Y.) 279; Roberts 
v. Swift, 1 Yeates (Penn.) 309; Snyder vy. Castor, 4 id. 353; 
Campbell v. Campbell, 65 Barb. (N. Y.) 639. 

(32) Rickard v. Stanton, 16 Wend. (N. Y.) 25. 

(33) Patterson v. Patterson, 13 Johns. (N. Y.) 379. 

(34) Rickard y. Stanton, 16 Wend. (N. Y.) 25. 

(35) In Campbell v. Campbell, 65 Barb. (N. Y.) 640, the plain- 
tif, a son of the defendant, after attaining majority, 
agreed with the defendant to remain at home and work on 
the farm, under an agreement with the defendant that he 
would pay the plaintiff for his services and give him a share 
of the farm. The plaintif! remained in the employ of his 
father from 1843 until 1859. In April, 1860, he again resumed 
work under an arrangement that, as compensation for his 
labor, he and his brother should have the farm, and that 
the plaintiff should be paid for his labor in that way at the 
defendant's death. This arrangement was subsequently 
changed, so that the plaintiff and his brother were to have 
the farm at the defendant’s death, they supporting the 
mother and paying certain legacies to other members of 
the family. For some reason not explained in the case, in 
1862, while the defendant was still living, the plaintiff 
brought an action against the defendant for the services of 
himself and wife, claiming that, as the contract was to pay 
in land and was by parol, it was void, and that he was enti- 
tled to sue for and recover the value of his services. The 
court held, that while the contract could not be enforced 
as to the Jand, yet, it being agreed that payment should be 
made in that way at the death of the defendant, that no 
action could be brought until there wasa breach of the 
contract, either by the defendant dying without annexing 
one-half the farm to the plaintiff or conveying it during his 
life-time, so that he could not perform. See, also, Link v. 
Sherman, 25 Barb. (N. Y.) 483; Quackenbush v. Ehle, 5 id. 
469; Jacobson vy. La Grange, 3 Johns. (N. Y.) 199; Martin v. 
Wright, 13 Wend. (N. Y.) 466; Patterson vy. Patterson, 13 
Johns. (N. Y.) 379. 

(36) Patterson v. Patterson, 13 Johns. (N. Y.) 379. 

(37) Roberts v. Swift, 1 Yeates (Penn.), 209. 

(38) Snyder v. Carter, 4 Yeates (Penn.), 353 ; Thompson v. 
Stevens, 71 Penn. St. 161. 
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that if he would labor for him, he would give him 
one hundred acres of land, it was held that no 
recovery could be had, for there was nothing which 
the courts could enforce, or by which they could 
ascertain the measure of compensation. But if the 
contract had been to give a hundred acres of land 
in a certain locality, or worth five hundred dollars, 
so that a certain measure of the rights of the parties 
could have been attained, the rule would have been 
different.(39) So where the promise was to give the 
person ‘‘as much as he would to any relation on 
earth,” the contract was held void for uncertainty, 
for there was no intimation or means of ascertaining 
how much he would give to any relative he had on 
earth.(40) In all cases, express promises or con- 
tracts ought to be certain and explicit to a common 
intent, or at least so that they may be rendered cer- 
tain, by reference to something certain.(41) Abso- 
lute certainty is not required, but reasonable, 
approximate certainty. Thus, where a person prom- 
ises another that he will render certain services for 
him, he “will provide and give him plenty, so that 
he will not need to work;” no definite or certain sum 
is fixed as the measure of compensation, yet it is 
susceptible of being rendered certain to a common 
intent, for by reference to the annuity tables, it can 
be ascertained what sum will yield to the person an 
annuity that will produce the result promised. (42) 
Thus, in all cases where there is a promise to pay 
any thing, the promise can be made certain by 
applying the measure of reasonable value ;(43) but, 
if the promise is to pay in a specific kind of prop- 
erty, without designating the quantity, quality or 
value, certainty cannot be arrived at, and the con- 
tract is void, for indefiniteness. 
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INCIDENTAL INJURIES FROM THE EXERCISE 
OF LAWFUL RIGHTS. 

TORT consists in some act or omission by one 

party whereby the lawful rights of another are in- 
vaded, obstructed or abridged. The elements of a tort 
are a wrong and a resulting damage; there is no tort 
where there is no wrong; and there is also no tort 
where there is no damage. ‘The wrong, however, need 
not be one of intent, for the most innocent invasion 
of one’s rights is a tort, as well as the most malicious; 
the malice being in many cases only an aggravation. 
Neither is it essential that the damuge should always 
be tangible and susceptible of proof, for if a legal 
right is trampled upon, the law will imply damage, and 
the implication is conclusive. 

In the present paper those cases will be considered 
in which one person suffers an injury in consequence 
of the exercise by another person of his legal rights. 
Many such cases occur in which, although the injury 
may be severe, the law will award no compensation, 





(39) Sherman v. Kitsmiller, 17 8. & R. (Penn.) 45. 
(40) Graham vy. Graham, 10 Casey (Penn.) 475. 
(41) Sylvester’s Case, 2 Rolle, 104. 

(42) Thompson y. Stevens, ante. 

(43) Sherman y. Kitsmiller, ante. 





there being no tort in the case because there is an ab- 
sence of that wrong the concurrence of which with 
damage is essential to an action. Negligence might 
supply the wrong, but we now speak of cases of which 
that is not an element. 

It is almost impossible to conceive of a lawful action 
that may not by possibility cause injury to another. 
One man establishes a store which takes away from 
the profits of a store already established; he erects a 
mill, in consequence of which the value of another in 
the vicinity is sensibly diminished; (1) he collects his 
debt, and the debtor’s business is broken up to the 
prejudice of others who were customers; he assists in 
starting a new town, which draws away the business 
from an older one; or he gives to the public a park on 
one side of acity, which changes relative values to the 
prejudice of the opposite side ;— in all these cases the 
injury may be very perceptible and easily traced to 
the cause which produced it, but there is manifestly 
no ground for the suggestion that an action at law 
should redress it. 

Some other cases which must be decided on the same 
ground do not at first view seem so clear. The case of 
a house commanding a fine view, which is cut off and 
destroyed by the erection of a building on the adja- 
cent premises, may be taken as an illustration. The 
injury here is very direct and special, and it seems to 
take something from the man’s property, and to de- 
prive him in a measure of its enjoyment. But on the 
other hand, if every man might protect his view 
against the improvements of his neighbors, it is mani- 
fest that it would give him such a control of adjacent 
property as would preclude improvements, except 
with his consent; and to protect his view would usu- 
ally diminish the value of the neighbor's property 
more than it would enhance his own. It was deter- 
mined at an early day that an erection by one on his 
own premises which obstructed the view of another 
was not a legal wrong; (2) and the principle is held to 
cover the case of a structure on the party’s own land 
which injures the value of business property in the 
rear of it by cutting off the view from the street. (3) 
The English law recognizes an easement in air and 
light over adjoining premises,.under some circum- 
stances; but the courts of the United States regard 
the doctrine which supports it as unsuited to the cir- 
cumstances of this country, and incapable of being ap- 
plied in our growing cities and villages without work- 
ing most mischievous consequences. The injury 
which one sustains by having the light and air as they 
pass to his buildings obstructed and cut off by the 
structures of his neighbor, will, therefore, support no 
action. (4) ir 

Colluteral Support of Lands.— A man may injure his 
neighbor's premises by excavations made on his own. 
Such excavations are rightful up to a certain limit; 
beyond that they are unauthorized. The common 
law gave every man a right to collateral support for 





(i) Palmer v. Mulligan, 3 Caines, 307, 313; Platt v. Johnson, 
15 Johns. 213. 

(2) Butt v. Imperial Gas Co., L. R., 2 Ch. App. 158. 

(3) Aldred v. Case, 9 Coke, 58 b; Attorney-General v. 
Dougherty, 2 Ves. Sr. 453. See Maynard v. Escher, 17 Penn. 
St. 222. 

(4) Parker v. Foot, 19 Wend. 309, 318, per Bronson, J.; 
Mahan v. Brown, 13 id. 261; Myers v. Gemmel, 10 Barb. 537; 
Cherry v. Stein, 11 Md. 1; Hicott v. Morris, 10 Ohio St. 523 ; 
Mullen v. Stricker, 19 id. 135; Hubbard v. Town, 33 Vt. 295; 
Pierce v. Fernald, 26 Me. 436; Ward v. Neal, 37 Ala. 500. 
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his own ground in its natural condition by the land of 
his neighbor; and to that extent the adjoining lands 
are subject toa servitude. But he has noright to sup- 
port for the land weighted with buildings; and if an 
excavation is made with due care and due notice, into 
which his buildings fall, though without the buildings 
the natural surface would not have given way, he has 
no claim to compensation. The injury is incidental 
to the exercise by his neighbor of a legal right; and a 
party liable to such an injury must protect himself as 
best he may. The rule isthus stated in an old case: 
“If A be seized in fee of copyhold land closely ad- 
joining the land of B, and A erect a new house on his 
copyhold land, and any part of his house is erected on 
the confines of his land adjoining the land of B, if B 
afterward dig his land so near to the foundation of the 
house of A that by it the foundation of the messuage 
and the messuage itself fall into the pit, still no action 
lies by A against B—inasmuch as it was the fault of 
A himself that he built his house so near the land of 
B; for he cannot by his own act prevent B from mak- 
ing the best use of his land that he can. But it seems 
that a man who has land closely adjoining my land 
cannot dig his land so near mine that mine would fall 
into his pit; and an action brought for such an act 
would lie.” (5) 

Injuries by Animals.— A man may rightfully keep 
domestic animals, and use and employ them as is cus- 
tomary. Others may be injured by them, but they 
are not entitled to redress unless the owner or keeper 
is personally guilty of negligence or bad conduct. If 
he keeps an animal he knows to be vicious, without 
proper restraint, he is liable for the consequences; if 
he drives a horse furiously, he may be held responsible 
to one who is run over by him; but he is not liable if 
he was in the observance of due care, and the injury 
was accidental. ‘If one does an injury by unavoida- 
ble accident, an action does not lie; aliter if any blame 
attaches to him, though he be innocent of any inten- 
tion to injure.”’ (6) 

Injuries from Fires.—No man can lawfully insist, 
because of the possibility of a fire spreading to his 
estate, that his neighbor shall not burn over his fallow 
or destroy his stubble by fire. A fire for any such pur- 
pose, or even for amusement, is perfectly lawful, and 
if the party setting it is guilty of no negligence, its 
accidentally spreading to his neighbor cannot charge 
him with an action.(7) The old rule was probably 
more strict, but even that did not hold the party liable 
where the fire spread from sudden storm, or other 
cause which could not have been foreseen or controlled 
by human agency. (8) 

Injuries Inflicted in Self-Defense.— A man assaulted 
has a right to defend himself, and with force and vio- 
lence proportioned to the real or apparent danger. If, 
in making such defense, an injury is unintentionally 





(5) Wild v. Minstaley, 2 Rol. Abr. 565. The cases on this 
subject are fully collected in Bigelow’s Leading Cases on 
Torts, 527, et seq., and in Washburn on Easements, 542-564. 

(6) Wakeman v. Robinson, 1 Bing. 213. See Weaver v. 
Ward, Hobart, 134; Mammac v. White, 1! C. B. (N. S.) 588. 

(7) Clark v. Foot, 8 Johns. 421; Tourtelotte v. Rosebrook, 
11 Mete. 460; Scott v. Hale, 16 Me. 326; Ellis v. Railroad Co., 
2 Ired. 138; De France v. Spencer, 2 Greene (Iowa), 462; 
Fahn v. Reichart, 8 Wis. 255; Mich. Cent. R. R. Co. v. An- 
derson, 20 Mich. 244; Burroughs v. Housatonic R. R. Co., 15 
Conn. 124. 

(8) Tuberville v. Stamp, 1 Salk. 13; Ld. Raym. 264: Webb 
v. Railroad Co., 49 N. Y. 420. 





and without negligence done to a third person, this is 
no tort, for no man does wrong or contracts guilt in 
defending himself against an aggressor.(9) The same 
rule applies to a proper defense of property; an illus- 
tration being the case of building a wall to prevent 
the inroads of the sea, whereby a greater force of 
water is expended on the lands adjoining.(10) As was 
said by Lord Tenterden, in such a case, the only safe 
rule to lay down is this: that each land-owner for 
himself may erect such defenses for his lands as the 
necessity of the case requires, leaving it to others in 
like manner to protect themselves against the common 
enemy.”’ (11) 

Protecting against the sea, however, and protecting 
against a flowing stream, or against the ordinary floods 
of streams, are very different in their nature, and may 
give rise to different liabilities. Proprietors upon the 
banks of natural streams are entitled to have them 
flow on in their natural course; and whatever em- 
bankment or structure tends to prevent this, or to in- 
crease the flow or force at times or in particular places, 
to the prejudice of a proprietor, is as much a wrong to 
him as would be the diversion of the water into a new 
channel. (12) 

Among the most troublesome cases are those which 
relate to the right of parties in waters which flow or 
pass from the lands of one proprietor to those of an- 
other, either above or below the surface, and to their 
rights respectively to be protected against such flow 
or passage when it would be injurivus, or to insist 
upon it when it would be beneficial. A few of these 
cases will be mentioned: 





(9) Scott v. Shepperd, 3 Wils. 403; 2 Wm. BI. 892; Brown v 
Kendall, 6 Cush. 292; Morris v. Platt, 32 Conn. 75; Paxton 
v. Boyer, 67 Ill. 132. 

(10) In England proprietors of grounds have in some cases 
been held liable to trespassers who were injured by spring 
guns concealed on the premises, and of which the tres- 
passer had no notice or knowledge. The case is an excep- 
tion to the generai rule, and appears to be put upon the 
ground that where one makes use of these dangerous in- 
struments, humanity requires that the fullest possible no- 
tice should be given, and the law of England will not sanc- 
tion what is inconsistent with humanity; in other words, 
that without such notice, the setting of spring guns is an 
unauthorized act. Bott v. Wiiks, 3 B. & Ald. 304, per Best, 
J. See Dean v. Clayton,7 Taunt. 489; Bird v. Holbrook, 4 
Bing. 628, and Jay v. Whitfield, referred to therein. The 
keeping of ferocious dogs, or the setting secretly of dan- 
gerous traps, is governed by the same rule. Brock v. Cope- 
land, 1 Esp. 203; Townsend v. Wathen, 9 East, 277; Sarch v. 
Blackburn, 4 C. & P. 297. It is a little uncertain how far 
this principle can be carried, but doubtless it would be ap- 
plied in some other cases where that is done by one on his 
own grounds without sufficient reason, which might result 
in loss of life or serious injury to those inadvertently, or 
even intentionally, committing trespass thereon. It bas 
been often held that if one fall into an excavation upon 
the land of another where he is not expressly or by invita- 
tion invited, he has no claim to compensation from the 
owner. Blithe v. Topham, Cro. Jac. 158; Stone v. Jackson, 
16 C. B. 199; Howland v. Vincent, 10 Metc. 373; Hargreaves 
v. Deacon, 25 Mich.1. But if one dig a pit-fall with the 
purpose to injure trespassers, ‘humanity’? may require 
that he be held responsible; and perhaps he should be held 
responsible in any case of an unguarded excavation so near 
the public way, that one lawfully using the way might, 
without gross negligence, fall into it. 

(il) The King v. Commoners, etc., of Pagham, 8 B. & C. 
354. 

(12) See Gerrish v. Clough, 48 N. H. 9. Compare The King 
v. Trafford, 1 B. & Ald. 873; Williams v. Gale, 3 H. & J. 231. 
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i. Drawing off subterranean waters to the prejudice of 
another.— Lord Ellenborough expressed the opinion 
in one case that a party who had for twenty years en- 
joyed the use of a spring on his own premises was 
entitled to be protected in it against the action of an 
adjoining proprietor, whose cutting for the purposes 
of a drain on his own premises drew away the water 
from it.(13) But it is now the settled law of England 
that excavations by a proprietor on his own grounds, 
for his own purposes, will not render him liable for 
the accidental injuries which his neighbor may suffer 
in consequence of the drawing off of the water which 
percolates through the soil. In the leading case the 
complaint was that the defendant, by sinking pits, 
shafts, etc., for mining purposes, had drawn off the 
water of certain underground springs, streams and 
watercourses on the land of the plaintiff, which he 
had theretofore used for manufacturing and other 
purposes. Tindall, C. J.,in delivering the judgment 
of the Court of Exchequer Chamber in favor of the 
defendant, declared that the case “tis not to be gov- 
erned by the law which applies to rivers and flowing 
streams, but that it rather falls within that principle 
which gives to the owner of the soil all that lies be- 
neath the surface; that the land immediately below is 
his property, whether it is solid rock, or porous 
ground, or venous earth, or part soil, part water; 
that the person who owns the surface may dig 
therein, and apply all that is there found to his own 
purposes, at his free will and pleasure; and that if, in 
the exercise of such right, he intercepts or drains off 
the water collected from underground springs in his 
neighbor’s well, this inconvenience to his neighbor 
falls within the description of damnum absque injuria, 
which cannot become the ground of action.”’ (14) 

In this case the question of prescriptive rights was 
expressly waived in the opinion of the court, but 
in a subsequent case in the House of Lords it be- 
came necessary to meet it, and it was met with a dis- 
tinct denial that any such rights could be claimed in 
sub-surface waters as they naturally percolated or 
found their way in secret passages through the soil. 
The facts in the case are stated by Mr. Justice 
Wightman, delivering the unanimous opinion of 
the judges, and they show that the complaint was 
that the defendants by sinking a well for the sup- 
ply of a town with water, had abstracted and in- 
tercepted underground water that otherwise would 
have flowed and found its way into a stream on 
which the plaintiff's mill was situate, and that the 
quantity so diverted was sufficient to be of sen- 
sible value toward the working of the plaintiffs 
mill. The reasoning on the question of prescriptive 
right we pass by, but on the main question the previ- 
ous case in the Exchequer Chamber was fully ap- 
proved, and some difficulties in the way of supporting 
an action were so forcibly put as to seem unanswera- 
ble. A French artesian well was referred to, *‘ which 
was said to draw part of its supplies from a distance 
of forty miles, but underground, and, as far as is 
known, from percolating water. In the present case 
the water which tinds its way into the defendant’s 
well is drained from, and percolates through, an ex- 
tensive district, but it is impossible to say how much 
from any part. If the rain which has fallen may not 
be intercepted whilst it is merely percolating through 





(13) Balston v. Bensted, 1 Campb. 463. 
(14) Acton v. Blundell, 12 M. & W. 324, 353. 





the soil, no man could safely collect the rain water as it 
fell into a pond; nor would he have a right to inter- 
cept its fall before it reached the ground by extensive 
roofing, from which it might be conveyed to tanks, to 
the sensible diminution of water which had, before the 
erection of such impediments, reached the ground 
and flowed to the plaintiff’s mill. In the present case 
the defendant’s well is only a quarter of a mile from 
the river Wandle; but the question would have been 
the same if the distance had been ten or twenty or 
more miles distant, provided the effect had been to 
prevent underground percolating water from finding 
its way into the river and increasing its quantity to the 
detriment of the plaintiff’s mill.” Such a right, as 
was well said, was too indefinite and unlimited to be 
recognized, and it was rejected by the unanimous con- 
currence of the judges and the law lords.(15) The de- 
cision is understood to have settled the law for Eng- 
land, and it has found general acceptanee and concur- 
rence in this country. (16) 

In Dickinson v. Grand Junction Canal Co., it was 
remarked by the learned Chief Baron, that “if the 
course of a subterranean stream were well known, as 
is the case with many which sink underground, pursue 
for a short space a subterranean course, and then 
emerge again, it never could be contended that the 
owner of the soil under which the stream flowed 
could not maintain an action for the diversion of it, if 
it took place under such circumstances as would have 
enabled him to recover had the stream been wholly 
above ground.” (17) Confining this remark to the case 
of an underground stream flowing in a well-defined 
and understood channel, there has been a general dis- 
position to accept itas sound law.(18) But one claim- 
ing rights in such a stream will be under the necessity 
of showing its existence. It will not be presumed 


(15) Chasemore v. Richards, 7 H. L. Cas. 349. The case in 
the court below is reported in 2H. & N. 168. On the same 
point reference may be made to New River Co. v. Johnson, 
2 El. & El. 435; Hammond v Hall, 10 Sim. 551; Smith v. Ken- 
drick, 7 C. B. 566; The Queen v. Metropolitan Board of 
Works, 3 B. & Smith, 710; Popplewell v. Hodgkinson, L. R., 
4 Exch. 248. 

(16) Greenleaf v. Francis, 18 Pick. 121; Wheatley v. Baugh, 
25 Penn. St. 528; Frazier v. Brown, 12 Ohio St. 294 ; Roath v. 
Driscoll, 20 Conn. 533; Bliss v. Greeley, 45 N. Y. 671; N. A. & S, 
R. R. Co. v. Peterson, 14 Ind. 112; Chatfield v. Wilson, 28 Vt. 
49; Clark v. Conroe, 38 id. 469; Chase v. Silverstone, 62 Me. 
175. In two New Hampshire cases the doctrine of Acton v. 
Blundell is questioned ; but it would hardly seem to have 
been necessary to a decision of the actual controversies 
that the point should have been passed upon in either case, 
Bassett v. Salisbury Manuf. Co., 42 N. H. 569; Swett v. Cutts, 
50 id. 439. In Parker v. B. & M. R. R., 3 Cush. 107, it was de- 
cided that if in consequence of an excavation made for a 
railroad track the water of a well on an estate adjoining is 
drawn off and the well thereby rendered dry and useless, 
the owner of such estate will be entitled to recover dam- 
ages therefor, in the same manner as for land taken for the 
railroad ; “ because the respondents did not own the land ; 
they only acquired a special right and usufruct in it, upon 
condition of paying all damages which might thereby be 
occasioned to others.” But see Commonwealth v. Richter, 
1 Penn. St. 467; N. A. & 8. R. R. Co. v. Peterson, 14 Ind. 
112. 

(17) 7 Exch. 282, 300, per Pollock, C. B. In Dudden v. 
Guardians, etc., 1 H. & N. 627, the same learned judge said : 
**It is absurd to say that a man may take the water of such 
a stream, even though it be four feet from the surface.” 

(18) See, particularly, Chasemore v. Richards, 7 H. L. Cas. 
349, 373; Smith v. Adams, 6 Paige, 435; Wheatley v. Baugh, 
25 Penn. St. 528; Whetstone v. Brower, 29 id. 59. 
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that a spring comes from such a stream, but rather 
that it was formed by the ordinary percolations of 
water in the soil.(19) But when a clearly defined and 
well known stream is found to exist, rights correspond- 
ing to those in streams above ground may be recog- 
nized and protected. (20) 

2. Protection against Falling Waters and Snows.— 
A man has aclear legal right to protect his premises 
against falling waters and snows, though prejudice to 
others may result. In the case of urban property he 
may, in erecting buildings and making improvements, 
do this to the extent of completely preventing the fall 
of rains and snows upon his grounds, and the only 
restriction upon the right appears to be this: that ad- 
joining proprietors owe such duties to each other as 
the requirements of good neighborhood naturally im- 
pose; that each must so use his own as not unreason- 
ably to injure his neighbor, but that this only obliges 
him to use all due care and prudence to protect his 
neighbor, and does not require that he shall at all 
events and under all circumstances protect him; and 
any injury that may result notwithstanding the ob- 
servance of proper caution, must be deemed incident 
to the ownership of town property, and can give no 
right of action. If one constructs his building so as 
to cast the water therefrom upon the land of another, 
he is liable therefor, not only to the occupant, but to 
the reversioner; (21) but if he puts proper eave-troughs 
or gutters upon his building for leading off the water 
upon his own grounds, and keeps them in proper order, 
and is guilty of no negligence in this regard, an ad- 
joining proprietor can have no legal complaint against 
him for injuries resulting from extraordinary or acci- 
dental circumstances for which no one is in fault, but 
such injuries must be left to be borne by those on 
whom they fall .(22) 

3 Drawing off Surface Water.—The drawing off of 
surface water may affect adjoining estates either as it 
deprives them of the benefit of the ordinary flow in 
natural watercourse, or as it increases the ordinary 
flow in such watercourses, or as it casts water through 
ditches upon adjoining lands, or so near to them that 
the water percolating through the soil causes the 
adjoining lands to be wet and unsuited to cultivation, 
or unproductive. In the first case, that is, where a 
lower proprietor is deprived of the benefit of the 
natural flow of the water, or of some portion thereof, 
it is settled that he can have no remedy. As has been 
forcibly said, one party cannot insist upon another 
maintaining his field as a mere water-table for the 
other's benefit. (23) On the other hand, it is equally 
well settled that one may lawfully drain his lands into 





(19) Hanson v. McCue, 42 Cal. 303. See Mosier v. Caldwell, 
9 Nev. 363. In Angell on Watercourses, § 157, the result 
of the authorities is stated to be that “in order to 
bring subterranean streams within the rules which gov- 
ern surface streams, their existence and their course must 
be to some extent known and notorious.” 

(20) Cole Silver Mining Co. v. Virginia, etc., Water Co., 1 
Sawyer, 470. 

(21) Baten’s Case, 9 Coke, 53b; Jackson v. Pesked, 1M. & 
8. 234; Tucker v. Newman. ll A. & El. 40; Fay v. Prentice, 
1M. G. & 8. 828. 

(22) Underwood v. Waldron, 33 Mich. Compare Bellows 
v. Sackett, 15 Barb. 99; Hoare v. Dickinson, Ld. Raym. 1568. 

(23) Rawston v. Taylor, ll Exch. 369, per Platt, B. See 
Broadbent v. Ramsbotham, 11 Exch. 602; Livingston}v. Mc- 
Donald, 21 Iowa, 160, 167; Waffle v. N. Y. Cent. R. R. Co., 58 
Barb. 413; Thayer v. Brooks, 17 Ohio, 491 ; Colt v. Lewiston, 
26 N. Y. 217. 





a natural watercourse, even though a lower proprie- 
tor is injured by the increased flow. (24) ‘ For the 
sake of agriculture — agri colendi causa— a man may 
drain his ground which is too moist, and, discharging 
the water according to its natural channel, may cover 
up and conceal the drains through his lands; may use 
running streams to irrigate his fields, though he thereby 
diminishes, not unreasonably, the supply of his neigh- 
bor below; and may clear out impediments in the 
natural channel of his streams, though the flow of 
water upon his neighbor be thereby increased. * * It 
is not more agreeable to the laws of nature that water 
should descend than itis that lands should be farmed 
and mined; but in many cases they cannot be, if an in- 
creased volume of water may not be discharged 
through natural channels and outlets. The principle, 
therefore, should be maintained, but it should be pru- 
dently applied,”’ (25) and it will not preclude the lower 
proprietor erecting any such protections as may be 
needful to guard his lands against the additional flow, 
provided they do not intercept the passage of water 
which would naturally pass on to his land. (26) In 
Massachusetts it has been decided that one may erect 
barriers to prevent surface water which has accumu- 
lated elsewhere from coming upon his land, even 
though it is thereby made to flow upon the land of 
another to hisloss. ‘**The right of an owner of land 
to occupy and improve it in such manner and for such 
purposes, as he may see fit, either by changing the 
surface or the erection of buildings or other structures 
thereon, is not restricted or modified by the fact that 
his own land is so situated with reference to that of 
adjoining owners that an alteration in the mode of its 
improvement or occupation, in any portion of it, will 
cause water, which may accumulate thereon by rains 
and snows, falling on its surface, or flowing on to it 
over the surface of adjacent lands, to pass into and 
over the same in greater quantities or in other direc- 
tions than they were accustomed to flow.(27) The 
point of these decisions is, that where there is no 
watercourse by grant or prescription, and no stipu- 
lation exists between conterminous proprietors of 
land concerning the mode in which their respective 
parcels shall be occupied and improved, no right 
to regulate or control the surface drainage of water 
can be asserted by the owner of one lot over that 
of his neighbor. Cujus est solum, ejus est usque ad 
celum is a general rule applicable to the use and 
enjoyment of real property, and the right of a 
party to the free and unfettered control of his own 
land, above, upon and beneath the surface, cannot be 
interfered with orrestrained by any considerations of 
injury to others which may be occasioned by the flow 
of mere surface water in consequence of the lawful 
appropriation of land by its owner to a particular use 
or mode of enjoyment. Nor is it at all material, in 
the application of this principle of law, whether a party 
obstructs or changes the direction and flow of surface 
water by preventing it from coming within the limits 
of his land, or by erecting barriers or changing the 





(24) Williams v. Gale, 3 H. & Johnson, 231; Miller v. Lau- 
back, 47 Penn. St. 154; Waffle v. Porter, 61 Barb. 130. See 
Kauffman v. Griesemer, 26 Penn. St. 407. 

(25) Woodward. J., in Kauffman v. Griesemer, 26 Penn. St. 
407, 414. 

(26) Id. See Butler v. Pack, 16 Ohio St. 334. 

(27) Citing Luther v. Winnisimmet Co., 9 Cush. 171; Flagg 
v. Worcester, 13 Gray, 601; Dickinson v. Worcester, 7 Al- 
len, 19. 
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level of the soil, soas to turnit off ina new course 
after it has come within his boundaries. The obstruc- 
tion of surface water, or an alteration in the flow of it, 
affords no cause of action in behalf of a person who 
may suffer loss or detriment therefrom against one who 
does no act inconsistent with the due exercise of 
dominion over his own soil.’’ (28) 

The question of liability where one improves his 
land by artificial drains, which cast the water upon a 
lower proprietor, is difficult. No doubt he may im- 
prove them by filling up low and wet places without 
incurring liability to a lower proprietor upon whom 
the flow would be increased, (29) just asthe public 
may lawfully improve the streets and public grounds, 
though the improvement may have the effect to cast 
the falling or surface water upon adjoining grounds.(30) 
A natural watercourse of course must not be stopped 
up, and the water turned back upon the lands of 
another proprietor.(31) But ‘the true watercourse is 
well defined. There must be a stream usually flowing 
in aparticular direction, though it need not flow con- 
tinually. It may sometimes be dry. It must flow in 
a definite channel, having a bed, sides or banks, and 
usually discharge itself into some other stream or body 
of water. It must be something more than a mere 
surface drainage over the entire face of a tract of land, 
occasioned by unusual freshets or other extraordinary 
causes. It does not include the water flowing in the 
hollows or ravines in land which is the mere surface 
water from rain or melting snow, and is discharged 
through them from a higher to a lower level, but which 
atother times are destitute of water. Such hollows 
or ravines are not in legal contemplation water- 
courses.’’ (32) 

In Iowa, in a carefully considered case, it was held 
that ifa ditch made by the defendant for the purpose 
of draining his lands,and which terminated within 
sixty feet of the line of the plaintiff, had the effect to 
increase the quantity of water on the plaintiff's land 
to his injury, or, wivhout increasing it, threw the 
water upon the land in a different manner from what 
the same would naturally have flowed upon it, to his 
injury, the defendant would be liable for the injury, 
even though the ditch was constructed by the defend- 
ant in the course of the ordinary use and improve- 
ment of his farm.(33) So in Wisconsin it has been 
decided that the owner of land on which there isa 
pond or reservoir of surface water cannot lawfully 





(28) Gannon v. Hargadon, 10 Allen, 106, per Bigelow, Ch. J. 

(29) Goodale v. Tuttle, 27 N. Y. 459; Flagg v. Worcester, 13 
Gray, 601; Hoyt v. Hudson, 27 Wis. 656. 

(31) Martin v. Riddle, 26 Penn. St. 415; Luther v. Winni- 
simmet Co., 9 Cush. 171. 

(30) Parks v. Newburyport, 10 Gray, 28; Flagg v. Worces- 
ter, 13 id. 601; Dickinson v. Worcester, 7 Allen, 19; Turner 
v. Dartmouth, 13 id. 291; Emery v. Lowell, 104 Mass. 16; Im- 
ler v. Springfield, 55 Mo. 119. If the proprietor of the ad- 
joining lands protects them by an embankment which 
throws the water back into the road, the public have no 
cause for complaint. Franklin v. Fisk, 13 Allen, 211. 

(32) Dixon, Ch. J., in Hoyt v. Hudson, 27 Wis. 656. 661. In 
the same case an intimation in Bowlsby v. Speer, 31 N. J. 
351, that there may possibly be an exception to this propo- 
sition in the case of gorges and narrow passages in hills or 
mountainous regions is repeated. As bearing on the ques- 
tion, see Eulrich v. Richter, 37 Wis. 226. 

(33) Livingston v. McDonald, 21 Iowa, 160. See Keynolds 
v. Clark, Ld. Raym. 1399; Lane v. Jasper, 39 Ill. 54. The 
case of Adams v. Walker, 34 Conn. 466, the facts of which 
are somewhat imperfectly stated in the report, supports 
the same principle, and perhaps goes somewhat further. 





discharge it through an artificial channel upon the 
land of another, or so near it that it will flow over 
upon such land to its injury. (84) A case in Ohio 
somewhat similar was decided in the same way. In 
that case a part of the water which the defendant dis- 
charged upon the land of the plaintiff would naturally 
have found its way there had the drain not been cut.(35) 
These cases seem to confine the obligation of the owner 
of the lower estate to receive the waters flowing from 
the upper estate, to ‘‘ waters which flow naturally 
without the art of man; those which come from 
springs, or from rain falling directly on the heritage, 
or even by the natural dispositions of the place.”’ (36) 

4. Collecting Water in Reservoirs.—A man may law- 
fully collect water in reservoirs on his premises. What 
the corresponding rights of his neighbors are is not 
very satisfactorily determined. Beyond question they 
have aright to be protected against any injurious con- 
sequences that might result from a negligent construc- 
tion of the reservoirs, orfrom any want of care on the 
part of the person constructing or maintaining them, 
in consequence of which the water might escape to 
their injury, by percolation or otherwise.(37) Whether 
parties maintaining such reservoirs are not bound toa 
still stricter responsibility, is a question we do not 
care to enter upon in this place. (38) Neither do we 
deem it of importance to refer to more familiar ques- 
tions relating to water rights. Our purpose has been 
only to present some classes of cases which may supply 
proper illustrations of the general principle which is 
stated atthe beginning of the present paper. 

Malice as an Ingredient in Toris.—As injury alone 
does not give aright of action, neither, as a general 
rule, do injury and malice combined. There must be 
acombination of wrong and injury to constitute a tort, 
and ralice is of itself a legal wrong. If one is only 
exercising his lawful rights, others can have no concern 
with his motives. A man may establish a business 
with the malicious purpose to destroy the business of 
his neighbor. This is no tort, whether he accomplishes 
his purpose or not, for he had a clear legal right to 
establish a new business, and his motives in doing so 
are not to be inquired into. (39) 

*“*An act which does not amount toa legal injury 
cannot be actionable because it is done with a bad 
intent.” (40) This remark was made in a case where a 
landlord was charged with having maliciously dis- 
trained for more rent than was due to him, but it was 
only the statement of a principle that is as old as the 





(34) Pettigrew v. Evansville, 25 Wis. 223. 

(35) Butler v. Peck, 16 Ohio St. 334. 

(36) Kauffman v. Griesemer, 26 Penn. St. 407, 413. See Mar- 
tin v. Jett, 12 La. 501. As to the right of the upper pro- 
prietor to have natural passage for the surface water kept 
open for his drainage, though they are not watercourses, 
see Franklin v. Fisk, 13 Allen, 211; Goodale v. Tuttle, 29 N. 
Y. 459; Tootle v. Clifton, 22 Ohio St. 247; Martin, ex parte, 
13 Ark, 198. 

(87) Monson Manuf. Co. v. Fuller, 15 Pick. 334; Fuller v. 
Chicopee Manuf. Co., 16 Gray, 46; Wilson v. New Bedford, 
108 Mass. 261; Prixley v. Clark, 35 N. Y. 520. 

(88) See Rylands v. Fletcher. L. R.,1 Exch. 265; 8S. ©., in 
error, 3 H. L. Cas. 330. 

(39) Auburn & Cato Plank R. Co. v. Douglass, 9 N. Y. 450. 

(40) Parke, B., in Stevenson v. Newnham, 13 C. B. 285, 297. 
See Floyd v. Barbee, 12 Coke, 23; Stowball v. Ansell, Comb. 
11; Tayler v. Hunniker, 12; Ad. & El. 488; Heald v. Carey, 
11 C. B. 993; Clinton v. Myers, 46 N. Y. 511; Covanhoven v. 
Hart, 21 Penn. St. 501; Jenkins v. Fowler, 24 id. 308 ; Fowler 
v. Jenkins, 28 id. 176; Glendon Iron Co. v. Uhbler, 75 id. 467; 
Smith v. Johnson, 76 id. 191. 
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common law. It has been applied in a case in which 
a prosecution was alleged to have been instituted 
maliciously, but where there was not an absence of 
probable cause,(41) and to cases of alleged malicious 
arrest of persons, privileged from arrest by being in 
attendance on court on subpoena, or by other causes. (42) 
and of maliciously issuing execution on a judgment 
which had been entered up for too large an amount, 
but which had not been corrected at the time suit was 
brought. (43) 

In Mahan v. Brown, the plaintiff declared against 
the defendant for wantonly and maliciously erecting 
on his own premises a high fence near to and in front 
of the plaintiff’s windows, without benefit or advan- 
tage to himself,and for the sole purpose of annoying the 
plaintiff, thereby obstructing the air and light from 
entering her windows, and rendering her house unin- 
habitable. Thecourt held that the action would not 
lie. ‘*The defendant has not so used his property as 
to injure another. No one, legally speaking, is injured 
or damnified, unless some right is infringed. The 
refusal or discontinuance of a favor gives no cause of 
action. The plaintiffin this case has only been refused 
the use of that which did not belong to her; and 
whether the motives of the defendant were good or 
bad, she has no legal cause of complaint.’ (44) 

In the South Royalton Bank v. The Suffolk Bank, the 
same principle was involved. The defendants were 
charged with having maliciously and with intent to 
injure the plaintiff gathered up its circulating bills, 
and taken them out of circulation, and afterward 
presented them in quantities for redemption to the 
injury of the plaintiff. On demurrer the court say: 
** Motive alone is not enough to render the defendants 
liable for doing those acts which they had a right to 
do. It is too well settled to need authority that malice 
alone will not sustain an action fora vexatious suit. 
There must also be want of probable cause. This prin- 
ciple is enough to settle this case. If the defendants 
could tot be sued for instituting suits maliciously to 
collect pay upon the plaintiff's bills, which they law- 
fully held, much less could they be sued for simply 
calling upon the defendants for pay, without the inter- 
vention of a suit, though done with malice. It may 
be true that sometimes the consequences attending an 
act may serve to give character to that act, and the 
rule has become established and grown into a maxim, 
that a man must use his own rights with due regard to 
the rights of others; but this principle does not apply 
to the present case. Here the act of presenting the 
plaintiff ’s bill for payment has no natural connection 
with any injurious consequences to follow from it, and 
if such consequences follow they must be fortuitous, 
and cannot give character to the act so as to render it 
unlawful."’(45) 

The same principle was applied in the case of Hunt v. 





(41) Anonymous, 6 Mod. 73; Williams v. Tayler, 6 Bing. 
188; Forshay v. Furguson, 2 Denio, 617, 620; Ammerman v. 
Crosby, 26 Ind. 451; Barton v. Kavanaugh, 12 La. An. 332. 

(42) Vandevelde v. Lluellin, 1 Keb 220; Maguay v. Burt, 5 
Q. B. 381. 

(43) Huffer v. Allen, L. R.,2 Exch. 15. See Gerard v. Lewis, 
2C. P. 305, in which Willes, J., says that the words “ wrong- 
fully and unlawfully are mere words of vituperation, and 
amount to nothing unless they show a cause of action.” 

(44) Mahan v. Brown, 13 Wend. 261, 265, per Savage, Ch. J. 
See Panton v. Holland, 17 Johns. 92. 

(45) Bennett, J., in South Royalton Bank v. Suffolk Bank, 
27 Vt. 505, 508, 





Simonds, in which the plaintiff declared against insur- 
ance officers for maliciously conspiring to refuse in- 
surance on his property to his injury. As-he had no 
legal right to demand to be insured by them, it was 
clear that they had a lawful right to refuse; and 
whether they did this from good motives or from bad 
motives was of no legal importance. (46) 

The case of public officers who have discretionary or 
judicial duties to perform is familiar. ‘* The law will 
not allow malice and corruption to be charged ina 
civil suit against such an officer for what he does in the 
performance of a judicial duty.’’(47) “If a jury will 
find a special verdict; if a judge will take time to con- 
sider; if a bishop will delay a patron and impanel a 
jury to inquire of the right of patronage, you cannot 
bring an action for these delays, though you suppose 
it to be done maliciously and on purpose to put you to 
charges; though you suppose it to be done scienter 
knowing the law to be clear; for they take but the 
liberty the law has provided, and there can be no dem- 
onstration that they have not real doubts, for these 
are within their own breasts; and it would be very 
mischievous that a man might not have leave to doubt 
without so great a peril.’’(48) As was remarked ina 
case in which a surveyor of highways was charged with 
maliciously working the highway in a manner detri- 
mental to the plaintiff: ‘*‘The true inquiry was, 
whether the defendant had legal authority to do what 
he did in the highway. If hehad such authority and 
acted within the scope of it, he is not a trespasser, 
because his motives or purposes with respect to the 
plaintiff were unkind or malicious.’’ (49) 

Within this principle, also falls the case of one in 
authority, who, under a discretionary power pertain- 
ing to his office, puts a subordinate on trial for alleged 
violation of the laws. The exercise of such a discretion 
cannot bea tort, even though bad motive or want of 
probable cause be charged. (50) Neither can the malice of 
a witness in giving injurious testimony, nor the malice 
of a party in making injurious allegations in aflidavits 
which he files in the course of judicial proceedings 
render him liable to an action at the suit of the party 
aggrieved.(51) These cases are referred to as illustra- 
tions merely ; there are many others in which the same 
principle is applied. 

It has been made a question whether the principle is 





(46) Aunt v. Simonds, 19 Mo. 583. 

(47) Beardsley, J., in Weaver v. Devendorf, 3 Denio, 120. 
See Floyd v. Bender, 12 Coke, 23; Evans v. Foster, 1 N. H. 
377; Yates v. Lansing, 5 Johns. 282; 8. C., in error, 9 id. 304; 
Laning v. Bentham, 2 Bay, 1; Brodie v. Rutledge, id. 69; 
Pratt v. Gardner, 2 Cush. 68; Garnett v. Ferrand, 6 B. & C. 
611; Dicas v. Lord Brougham, 6C. & P. 124; Fray v. Black- 
burn, 3 B. & 8. 576; Dawkins v. Lord Rokeby, 5 Q. B. 108; 8. 
C., in error 4 Fost. & Fin. 806. 

(48) North, Ch. J., in Barnardiston v. Soame, 6 How. State 
Trials, 1099. See Scott v. Stansfield, L. R., 3 Exch. 220. 
The subject was largely considered in Bradley v. Fisher, 13 
Wall. 335. 

(49) Thomas, J., in Benjamin v. Wheeler, 8 Gray, 409. See 
Sage v. Laurain, 19 Mich. 137; Thornton v. Thornton, 64 N. 
C. 211. 

(50) Johnston v. Sutton, 1 T. R. 549; Freer v. Marshall, 4 
Fost. & Fin. 485; Dawkins v. Lord Pawlett, L. R., 5 Q. B. 94; 
Dawkins v. Lord Rokeby, L. R., 8 id. 285, and 4 Fost. & Fin. 
806. 
(1) Damport v. Simpson, Cro. Eliz. 520; Revis v. Smith, 18 
C. B. 125; Henderson v. Broomhead, 4 H. & N. 569; Cun- 
ningham v. Brown, 18 Vt. 123; Dunlap v. Glidden, 31 Me. 
435; White v. Carroll, 42 N. Y. 166. 
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applicable in cases where one is dealing with surface 
water, or water percolating through the soil of his 
premises, to the injury of his neighbor. In Chatfield 
v. Wilson it was applied without hesitation. The case 
was one of gathering water on the defendant’s prem- 
izes which otherwise would have percolated through 
the soil of the plaintiff, supplying a reservoir and aque- 
duct which had been constructed by him, and malice 
was charged. ‘‘ There are,’ it is said by the court, 
‘“*many cases in the books relating to the relative use 
of surface streams, where the case has turned upon 
the question whether the use was reasonable, and for 
the party’s own convenience or benefit, or wanton and 
malicious, and done to prejudice the rights of another. 
In such cases there are correlative rights to the use of 
the water, and the boundary of the right is a reasona- 
ble use of it. But such cases have no analogy to the 
case at bar, and it may be laid down as a position not 
to be controverted, that an act legal in itself, violating 
no right, cannot be made actionable on the ground of 
the motive which induced it. Such was the case of 
South Royalion Bank v. Suffolk Bank, 27 Vt. 505. If 
the act is lawful, although it may be prejudicial, it is 
damnum absque injuria. On this point the case of 
Mahan v. Brown, 13 Wend. 261, is a direct author- 
ity.”’ (52) This view appears also to have been accepted 
in Ohio, ‘“‘ subject only to the possible exception of a 
case of unmixed malice.’’ (53) The intimations the 
other way have, however, been very strong. Lord 
Cranworth, in Chasemore v. Richards, expressed very 
great doubt whether a party would be at liberty to ab- 
stract water on his own premises for the use, uncon- 
nected with his own estate, of those who would have 
had no right to take it directly themselves, to the in- 
jury of neighboring proprietors who would have had 
an equal right with him.(54) In Massachusetts the in- 
structions of the trial court, that if the defendant dug 
the well which drew the water away from the plaintiff, 
for the purpose of injuring the plaintiff and not for 
the purpose of obtaining water for his own use, he was 
liable for so doing, were very distinctly approved by 
the court in banc.(55) And the Supreme Court of 
Pennsylvania appears to have recognized the same 
doctrine in several cases. (56) 

There seems to be some difficulty in laying down a 
rule for these cases that will be quite satisfactory in 
principle and in its workings. That a man may law- 
fully make an excavation on his premises for the sole 
purpose of drawing away the water from his neigh- 
bor’s well and rendering it useless, seems to be, and is 
in fact, a monstrous doctrine. On the other hand it 
cannot be held consistent with the authorities, or per- 
haps with reason, that adjoining proprietors have 
rights in the water percolating through the soil, cor- 
responding to those they may have in a running stream 
which crosses their several estates. Such a rule would 
raise questions of reasonable use, and create difficul- 
ties both of evidence and of application that would 
make the right to such waters more troublesome than 
valuable. The courts have doubtless been right in de- 
claring that one proprietor cannot insist on another 





(52) Chatfield v. Wilson, 28 Vt. 49, 57. 

(53) Frazier v. Brown, 12 Ohio St. 294, 304. 

(54) Chasemore v. Richards, 7 H. L. Cas. 349, 388. 

(55) Greenleaf v. Francis, 18 Pick. 117, 122. 

(56) Wheatley v. Baugh, 25 Penn. St. 528; Whetstone v. 
Bowser, 29 id. 59; Haldeman v. Bruckhardt, 451d.514. See, 
also, Trustees of Delphi, etc., v. Youmans, 50 Barb. 516; 
Wafile v. Porter, 61 Barb. 130. 





keeping his estate as a filter for the use of the former, 
nor be heard to complain if the use by his neighbor of 
his own estate draws off the secret particles of water 
which otherwise he might have gathered. These 
waters belong to no one until they are collected, and 
they may be appropriated by the one who collects and 
puts them to use. 

But though neither proprietor has such a right in or 
control over the water as will enable him to complain 
of his neizhbor’s appropriation, does not each owe 
to the other certain duties of good neighborhood, 
among which is the duty to abstain from purposely 
withdrawing the water that may be useful to both, 
when a use of it is not intended? Conceding that he 
may collect it for use, does this entitle him to do so 
not for use but of malice? If he sinks a well to sup- 
ply his house or water his stock, it must be admitted 
that no question can be raised whether this is or is not 
a reasonable appropriation of the water; but if he digs 
a hole to injure his neighbor, it is not perceived that 
the two cases are necessarily to be governed by the 
same rule. What is a man’s right in respect to the 
water percolating through the soil? The just answer 
seems to be this: It is a right to gather and appropri- 
ate it to his lawful uses. When he does this, he is ex- 
ercising his right, and his motive is not open to in- 
quiry. But when he collects it, not for use but to 
injure his neighbor, he exceeds his right, and there is 
that conjunction of wrong and injury which consti- 
tute a tort and will support an action.— Hon. Thomas 


M. Cooley, in the Southern Law Review. 
———__>—___—__ 


THE SUCCESSFUL LAWYER. 
HE following imaginary sketch of the career ofa 
successful lawyer, taken from the London Law 
Journal, is worthy of the perusal and careful thought 
of those young men who are entering upon their pro- 
fessional life. It is taken from an address delivered 
before the Leicester (England) Law Students Society 

by the presiding officer, W. N. Reeve, Esq. : 
“Placing before the members the imaginary career 
of a successful man called ‘ Christian,’ and supposing 
him to have passed his preliminary examination, and 
to have commenced his study in earnest, the interme- 
diate and final examinations lie before him as two 
lions, both of which can be overcome with a single 
weapon, ‘Industry.’ After mentioning the danger of 
trusting to the memory rather than the reason, the 
advisability of going to the foundations of English 
law, and even to the Roman law, upon which so much 
of our own civil law is founded, and of tracing the 
growth of the law with the growth and history of the 
uation, and thus being ready to argue from first princi- 
ples, however much these may have subsequently been 
modified by modern statutory enactments, was 
strongly urged. The advantages of continuing class- 
ical studies in after life, and of valuing learning, not 
merely as a passport to the profession, or even as an 
accomplishment, but asa mental rest when wearied 
with the conflicts of life, and as a solace and delight of 
old age, were forcibly pointed out. After his admis- 
sion as a solicitor ‘Christian’ commences practice on 
his own account, and is beset by his first temptation. 
A‘rich client offers him business of a questionable kind, 
and on his answer depends all his future welfare. The 
glory of his profession (that of an attorney) is his re- 
sponsibility; and although, according to the etiquette 
of the bar, a barrister may touch pitch and yet be un- 
defiled, it is not so with the attorney. Having once 
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selected his class of clients he cannot change them; 
and knowing that by conniving at dishonesty he him- 
self becomes dishonest, he rejects such business and 
exercises self-denial. Working faithfully and thor- 
oughly, and doing his best, ‘ Christian ’ procures, as he 
is certain to do sooner or later, new clients and faith- 
ful friends. Men begin to confide in him ; to place, 
it may be, money in his care; to be guided by him as 
to its investment; in fact, to trust him. And now, 
having become a man of mark, and having seen many 
of his clients grow wealthy, it is proposed to him to 
join ina speculation: to leave the painful acquiring of 
a few guineas by the laborof a week, and to secure at 
once the gain of hundreds by the speculation of a day. 
Several instances of respected lawyers whose reputa- 
tions and fortunes had been ruined by speculation 
were then mentioned. When the temptation comes to 
‘Christian’ he at once and unhesitatingly rejects it, 
the more easily because, frugality and economy being 
part of his character, his pleasures are simply those 
which his means will procure and none other; he will 
never consent to exchange his position of a calm 
adviser for that of an excited and eager speculator. 
This terrible temptation successfully resisted, ‘ Chris- 
tian ’ begins to feel, as life goes on, what it is to have 
the confidence of men in his judgment and integrity; 
to feel that in trouble his clients come to him as toa 
trustworthy friend; and to reap the full benefits of 
his persevering industry. He has had the blessing of 
God in his power to do good, and to have that good 
reflected upon himself. He has been enabled to render 
service to his country by assisting in the disinterested 
administration of its laws by gaining the confidence of 
men, informing himself of their wants, and making 
himself the channel through which their grievances 
may be mitigated or relieved; or by becoming, if need 
be, the intrepid and incorruptible guardian of their 
liberties, and the enlightened champion of their rights. 
Who would not be proud of a profession which has 
amongst its ranks such members! In each man's career 
it is not only his own Welfare that is involved, but he 
will, in the exercise of his profession, become the 
center of a circle from which good or evil must ema- 
nate; and even after death his influence will contin- 
ue, for ‘ Life is judged by what survives it." After 
expressing his most earnest wishes for the happiness 
of the members, which did not mean inevitably suc- 
cess, and that when the close of each man’s career 
came, he might look back upon it with the belief that 
those amongst whom he had lived had become better 
for his presence amongst them, the president conclud- 
ed by asserting that there was no profession in which 
the simple rule of conduct laid down as all that the 
Almighty requires of us could be better carried out 
than in the one to which they belonged.” 

4. 
CORRESPONDENCE. 


LIABILITY FOR GRATUITOUS SERVICES. 
To the Editor of the Albany Law Journal: 

Srr—I am not surprised that your correspondent 
(Mr. Potter, ante, p. 48), took exceptions to the state- 
ment purporting to be from my work on “ Master and 
Servant,” as it appeared in the JouRNAL, of July 1. 
The proposition referred to, as printed, was not only 
absurd, but was in direct conflict with the one just 
preceding it, and of which this wasa part. I should 
be sorry to have any one suppose that I would even 
carelessly perpetrate such a solecism. The truth is, 





that the publisher furnished the printed slips from 
which the matter was printed in the JoURNAL, and 
they had not been corrected or revised by me. The 
statement, as it appears in the MSS. and in the chapter 
referred to, as revised, is as follows, which is a “ dis- 
tinction with a difference’ “‘ but that where a person 
renders gratuitous services with the understanding 
that no charge was to be made therefor, cannot subse- 
quently, even though an express promise is shown, 
be set up as a claim for such services against him. But 
where beneficial services are rendered under such cir- 
cumstances that no legal claim exists therefor, unless 
gratuitously rendered, the party for whose benefit 
they were rendered may give validity thereto, etc., by 
expressly promising to pay therefor, even after the 
services are rendered.’’ To this proposition, I think 
there can be no exception. H. G. Woon. 

ALBANY, July 18, 1876. 

—__.__— 
NOTES. 

MEETING of the members of the bar of the Sec- 

ond district was held in the Circuit Court-room, 
Brooklyn, on Monday last, Ex-Judge Tappan presid- 
ing, for the purpose of appointing delegates and alter- 
nates to represent the Second Judicial district at the 
convention of lawyers, shortly to be held for the pur- 
pose of organizing a State Bar Association. The fol- 
lowing gentlemen were appointed: Dutchess county, 
Walter Farrington, H. M. Taylor; Alternates, John 
Thompson, Ambrose Wager. Orange county, W. H. 
Good, Eugene A. Brewster; Aternates, John G. Wil- 
kins, H. Bacon. Putnam county, A. Ryder; Alter- 
nate, H. Fish, Jr. Westchester county, First District, 
Ex-Judge Tappen; Alternate, S. D. Gifford. Second 
District, W. H. Robertson; Alternate, John W. Mills. 
Third District, Calvin Frost; Alternate, M. L. Coob. 
Rockland county, 8. B. Cole; Alternate, A. E. Suf- 
fern. Suffolk county, N. D. Petty; Alternate, H. C. 
Pratt. Queens county, L. B. Prince; Alternate, J. 
Armstrong. Richmond county, Theodore C. Vermil- 
yea; Alternate, E. A. Merrill. Kings county, Judge 
Neilson, D. P. Bernard, J. M. Van Cott, A. W. Ten- 
ney, P. 8S. Crooke, George H. Fisher, George L. Fox; 
Alternates, S. M. Ostrander, A. G. Hull, E. M. Cullen, 
W. C. De Witt, S. D. Morris, H. D. Birdsall, A. H. 
Dailey. No time or place has yet been fixed on for 
the convention. 

The Pall Mall Gazette says: ‘Some interesting sta- 
tistics are furnished by M. Eugéne Chapus on the 
working of the French law, which permits séparation de 
corps et de biens, or, as we should say, divorce a mensé@ 
et thoro. From 1841 to 1850 there was an annual aver- 
age of 1,529 petitions for judicial separation. In 1851 
a law passed which afforded greater facilities of 
separation to ill-assorted couples, and the num- 
ber of petitioners steadily increased, till for the 
year 1869 they amounted to more than 3,000. It is cal- 
culated that out of 100 petitions 88 are presented by 
women, cruelty on the part of the husband being the 
usual allegation. Again, one per cent on the number 
of petitions are presented by persons who have been 
married less than twelve months; 28 per cent by per- 
sons who have been married between one and five 
years. The largest proportion of petitions (35 per 
cent) are for the dissolution of marriages which have 
lasted from ten to twenty years. Of the total number 
of petitions presented, about 78 per cent are granted. 
In about one-third of the cases in which separation is 
sought there have been no children by the marriage. It 
should be added that the number of separations by 
family agreement, without the intervention of the 
courts, is supposed to be double the number of legal 
separations — giving a result of about seven thousand 
separations yearly on 280,000 marriages.” 
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CURRENT TOPICS. 

\ E often hear the expression, ‘ That may be law, 

but it is not justice,” indicating that law and 
justice do not always coincide. To one looking 
only at the single instance, and either disregarding 
surrounding circumstances, or giving certain of 
those circumstances undue prominence, the applica- 
tion of a legal principle may seem to result in in- 
justice. There are numerous cases where an honest 
well-meaning man is, to use a common expression, 
taken in by a deceptive artifice founded upon some 
technical legal rule. In such a case men blame the 
Jaw and say that it assists roguery instead of fair 
dealing. Yet, the very rule which is in respect to 
the given case condemned, probably operates to pro- 
tect the persons condemning it daily against loss 
and injury, and not once in a hundred times works 
hardship. Then again there are many provisions of 
the law which are neither right nor wrong in them- 
selves, but are necessary to enable those doing busi- 
ness to know how to act. The neglect to obey these 
provisions oftentimes brings disaster for which men 
blame not the delinquent sufferer, but the law. 
Then there are many wrongs moral in their nature 
for which human law gives no remedy, and can give 
none. Yet, many are confident that such is not the 
fact, and are disappointed when the legal result is not 
in accordance with their notion. The whole difficulty 
upon this question arises from the imperfect, and 
generally erroneous view held by the public as to the 
object, and scope of human law. That law has to 
do merely with the dealing of man with man in re- 
lation to person and property. When it goes be- 
yond those matters it transcends its legitimate sphere, 
and is in such a case for the most part inoperative 
or productive of more evil than good. The great 
body of the law in this country and England is, 
however, about matters with which it hasa rightful 
concern, and the complaints about and maledictions 
upon the administration of justice frequently met 
with in the newspaper and elsewhere, remind one 
of the old couplet. 


“ No rogue ere felt the halter draw 
With good opinion of the law.” 


It is common to meet in the daily press criticisms 
upon the degrees of punishment inflicted upon dif- 
lerent criminals, and the sentencing judge is not 
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infrequently charged with being influenced by im- 
proper motives in measuring out the penalties he 
inflicts. It does at first glance seem proper that the 
clerk who embezzles many thousands should be as 
severely punished as the poor thief, who breaks into 
and robs a store of less than a hundred dollars’ 
worth. Yet, the law regards the latter villain with 
less tenderness than it does the former, and we 
think rightly so. The burglar is usually a criminal 
by trade, the embezzler one by accident. The one 
deliberately, and of his own free will, commits the 
offense for which he is convicted, the other is in 
many instances led into his downward course by an 
overpowering temptation, or perhaps by what to 
him appears a social necessity. Although both have 
violated the law, they are not criminal in an equal 
degree. The offense of burglary is liable to hap- 
pen to more persons, and is not as easily guarded 
against as that of embezzlement. Besides, when 
the term of imprisonment is over, the burglar is 
almost sure to recommence a course of crime while 
the other is as sure to spend his remaining days in 
honest dealing. Such reasons lead the law and the 
courts to be lenient in regard to certain offenses which 
to one without experience appear to deserve consid- 
erable severity of punishment for their repression, 
The law is not vindictive, although men frequently 
speak as if it was, and we believe that the senten- 
ces of the higher criminal courts are as a rule very 
fairly imposed. There may be instances of severity 
or laxity in some of the inferior courts, but these 
constitute exceptions even in these tribunals. The 
administration of penal law is not perfect, but it is, 
we are sure, as near perfection as most other human 
institutions. 


The act adopting the Code of Remedial Justice 
(Laws 1876, chapter 448), is to take effect May 1, 
1877, while the temporary act explaining, defining, 
and regulating the effect and application of chapter 
448 (Laws 1876, chapter 449), is declared to take 
effect immediately. Precisely what effect it takes, 
we do not understand. It is a present existing law, 
governing the courts and people, but in what ? 
Merely in the construction of a statute which has 
not yet gone into effect, and will not for months to 
come. We suppose chapter 449 was not meant to 
be an amendment to chapter 448, yet, as defining 
the meaning of that act, and limiting the mean- 
ing of terms therein émployed, and thereby giving 
the former act a different effect and force from what 
it at first had, it has all the essentials of an amenda- 
tory act. If it be an amendment, is it not amenda- 
tory in every respect wherein it differs from the for- 
mer act, and does not the clause providing that it 
shall go into effect immediately bring the law of 
which it is an amendment also into effect immedi- 
ately? There is no doubt what the revisors meant 
when they prepared chapter 449, but their intent 
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does not affect the intent of the legislature. It is 
probable that chapter 448 is not yet law, but if it is 
not, how can chapter 449 be? The only office of 
that act is to give effect to the previous act, but if 
the previous act is not yet a law, how can effect be 
given to it? We leave it to the revisors to answer. 


Do the lawyers charge too much for their services 
is a question that is agitated more or less all the 
time, and the general verdict of the community 
seems to be that they do. Whether the verdict 
be a just one we will not pretend to say, but we 
find that the same community grumble about the 
price of other things which they have to pay for, 
such as butter, clothing, coal, railway fare, etc., 
etc. In fact the buyer and seller of any commodity, 
whether it be a sausage or a sermon, have never as 
yet been in harmony as to the true market value 
thereof, and we suppose they never will. So the 
lawyer’s fees will always be exorbitant, and the ex- 
action thereof from his unfortunate client some- 
what worse than robbery. The public do not, how- 
ever, deal with the lawyer quite as generously as 
they do with those following other callings, for 
they permit the others to take some pay from their 
customers, even allowing them in some instances 
the right to a reasonable profit. But if the lawyer 
receives any thing for what he does he is liable to 
be visited with the maledictions of the newspapers. 
Witness the late attack on Mr. Charles O’Conor, 
who was held up to public censure because he dared 
to charge a fee for securing to a poor woman the 
sum of one hundred and sixty thousand dollars. It 
was even declared unjust in him to require lawful 
interest upon advances made by him during the 
pending litigation. We wonder what percentage 
the gentlemen who were forward in criticising Mr. 
O’Conor’s bill would have exacted for loaning the 
money so advanced by him. There are no doubt in- 
stances where lawyers charge exorbitantly for their 
services, but prices are sometimes above the mark 
in other callings. We believe the general rule to be 
that the lawyer receives but a moderate compensa- 
tion for what he does. We know that the average 
income of the members of the bar is not large, and 
even the most prosperous derive no such revenue 
from their business as do successful tradesmen. 


By the Code of Remedial Justice the practice in 
entering judgment by default in an action com- 
menced by a summons for money is materially 
altered. Under the present practice where a sum- 
mons only is served, the plaintiff’s attorney may, 
upon failure to answer, enter up judgment without 


any ado. The only advantage the defendant who 
does not answer will obtain by appearing is a copy 
of the complaint, and perhaps a delay in the time 
of entering judgment. By sections 419 and 420 of 





the new Code, it is provided in similar actions that 
if the plaintiff does not with the summons serve the 
complaint, or a notice that judgment will be taken 
for a specified sum, being the same sum named in 
the complaint upon failure to answer, judgment 
cannot be taken without application to the court; 
and that if defendant has appeared, such applica- 
tion can be granted only upon payment of his taxa- 
ble costs. This provision as to costs is probably 
proper enough inasmuch as the summons prescribed 
by the act would give no information of plaintiff's 
claim ; and unless there was some risk in the matter, 
suits would frequently be brought by summons only, 
with the intention of making one claim in case of 
an appearance, and another in case of a default. 
But it has the effect to create what amounts to two 
forms of summons, namely, the summons with, and 
the summons without notice, thus reviving the 
same distinctions that prevail now with reference 
to the form of action. Section 420 enumerates the 
cases in which the provision in section 419 applies 
apparently with clearness and precision, but we ima- 
gine there will happen many instances in which it 
will be difficult to tell whether the particular case is 
or is not included in section 420, and we should not 
be surprised if as much controversy and conflict of 
judicial opinion would occur in reference to these 
sections as has occurred in respect to those in the 
present Code for which they are to be substituted. 


We suppose every one of our readers has received 
at some time or other circulars from what style 
themselves collecting or law associations, An 
institution of this character usually consists of 
the originator and a small office boy. It is christ- 
ened, however, with a high-sounding name, and 
one reading the circulars issued by it would be im- 
pressed with the idea that the business transacted 
through it was enormous. Of late years a new 
contrivance to increase the revenue of those carry- 
ing on these concerns has been hit upon. A litho- 
graphed circular, purporting to be a private letter, 
asking the one to whom it was sent to become a 
member of, and the special agent in the locality for 
the association therein named, and promising a 
remunerative business if its terms were accepted, 
would be sent to every country lawyer. The terms 
would be, the payment from five to twelve dollars, 
upon which the sender would become entitled to 
have his name inserted in a book to be issued by the 
association, and to receive a copy of such book. 
We imagine the principal profits of the organiza- 
tion are expected to come from this source. We 
suppose those receiving these kind proposals, with 
avery few exceptions, cast them into the waste- 
paper basket, although some, generally young men, 
have enrolled their names in the book of one or 
more of these organizations. We hope those who 
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have done so will be able to get back the money 
they have paid from the business they receive from 
such sources. We think, however, that those who 
have invested will, as a rule, find that the only 
communication they will receive in consequence 
thereof will be an invitation next year to join again, 
and buy a new book. 


An illustration of the danger of a judge trusting 
too much as to the correctness of papers presented 
to him for signature, is fitly illustrated in an inci- 
dent that took place last week. The counsel for 
one Ulman, a fugitive from justice, for whose de- 
livery to the authorities of Pennsylvania a mandate 
had been issued by the Governor, presented to Mr. 
Justice Westbrook, who was sitting in New York, 
a certiorari directed to the Governor, ordering the 
return by him of the papers relating to the surren- 
der of his client. Judge Westbrook, supposing the 
certiorart, which was issued at the same time as a 
a writ of habeas corpus, was like that writ directed 
to the sheriff in whose custody Ulman was, signed 
it. The writ was served upon the Governor, and the 
papers asked for thereon were sent to the court, but 
accompanied by a statement from the Governor that 
he denied the jurisdiction of the court in the matter, 
Judge Westbrook, when the facts came to his 
knowledge, acquiesced in the position taken by the 
Governor. We do not suppose the counsel for 
Ulman designedly misled the Judge, but supposed 
they had a right to the order granted. The circum- 
stance reminds us of an incident which took place 
in Albany many years ago, where a Supreme Court 
judge, who usually signed without reading, granted, 
upon the application of some law clerks, an injunc- 
tion restraining a prominent clergyman in the city 
from preaching until the further order of the court. 
It is not possible for our judges to read all the 
orders they sign, but it would be well for them 
before granting to ascertain from a reliable source 
what the order asked for, in substance, contains. 


Legislation in Congress progresses slowly. The 
only important enactments of late are that relating 
to postage on third class matter, and the one au- 
thorizing an additional issue of silver coin. We 
presume the work of the session is nearly over, and 
that no acts of general importance will hereafter be 
passed except the one already reported in relation 
to emigration. 


We have not as yet an extradition treaty with 
Great Britain, although the newspapers daily an- 
nounce one as under way. The public generally 
have now acquiesced in the view we have all along 
taken that the position of England upon the matter 





was no cause of complaint. It is not well to shelter 
fugitive criminals, but it is better to do so than to 
allow those under our protection by means of a pre- 
tended accusation of crime to be taken abroad for 
other purposes. 


We are in the midst of the long vacation, and 
judges, lawyers, and a great share of the clients have 
fled to the mountains or the sea shore. Even those 
who stay behind for the most part find their offices 
as silent almost as the country. They too are tak- 
ing a vacation, and perhaps as profitable and health- 
giving a one as that of their absent brethren. 


———— ee 


NOTES OF CASES. 


the case of Page v. Bucksport, 64 Me. 51, the 

plaintiff was driving a horse and gig over a 
defective town bridge when the horse broke through 
and fell. Immediately thereupon the plaintiff 
undertook to extricate the horse, and while doing 
so was injured by the horse. The court held that 
the defect in the bridge was the proximate cause of 
the injury, and the town was, under the statute, 
liable therefor. Precisely the same doctrine was 
held, under a like statute, in Stickney v. Maidstone, 
30 Vt. 788. See, however, Hyde v. Jamaica, 27 Vt. 
443; Bardwell v. Jamaica, 15 id. 488. It has been 
held, however, that where, in consequence of the 
vehicle striking a defect in the highway, the horse 
became unmanageable, and freeing himself from his 
driver, ran against and injured another person, the 
town was not liable. Marble v. Worcester, 4 Gray, 
895. In Oliver v. La Valle 36 Wis. 502, where a 
pregnant woman, in consequence of exertion in pro- 
curing help to extricate horses which had fallen 
through a defective bridge, over which she was 
riding with her brother, had -a miscarriage, the 
court refused to hold that the damages caused to her 
thereby were too remote to be a ground of action. 


In Roberts v. Lane, 64 Me. 108, the negotiable 
promissory note of defendant was before maturity 
for value transferred to a bank. After maturity and 
dishonor the plaintiff, who was president of the 
bank holding the note, learning that defendant 
intended to contest payment, on the ground of 
fraud in the inception of the note, purchased the 
same from the bank. The court held that the de- 
fense of fraud could not be set up against plaintiff, 
he having acquired all the rights of the bank. This 
seems to be in harmony with the rule that where a 
negotiable instrument is transferred for value after 
dishonor, the transferree acquires against all pre- 
vious parties the rights his transferrer held against 
them. 1 Pars. on Notes and Bills, 262; Bazter v. 
Little, 6 Metc. 7; Powers v. Nelson, 19 Mo. 190, 
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THE NEW REVISION OF THE STATUTES.* 


nr 1846 the people of this State have been 

endeavoring to have the common law reduced 
to the form of a code. By section 17 of the con- 
stitution adopted that year it is provided that ‘‘ the 
legislature at its first session after the adoption of 
this constitution shall appoint three commissioners 
whose duty it shall be to reduce into a written and 
systematic code, the whole body of the law of this 
State, or so much, and such parts thereof as to the 
said commissioners shall seem practicable and ex- 
pedient.” There was at that time an earnest de- 
sire for improvement, and progress in every direc- 
tion, and the law-makers were fully embued with 
the prevalent spirit. The legislature complied with 
the direction of the constitution, and soon the pro- 
posed embodiment of the whole law was well in 
hand. But some were not willing even to wait for 
the completion of that work, and as the system of 
procedure in civil actions needed change, and as 
change here would be most obstinately opposed, 
the legislature provided for a temporary Code of 
civil procedure which was to be immediately pre- 
pared, and was to remain in force until the ‘‘ whole 
body of the law ” should be arranged upon the new 
plan. This temporary Code was prepared and 
adopted, and thus New York became the pioneer in 
a new field of legislation. 

The greater work progressed, and from time to 
time its several parts were laid before the public. 
It took shape in five divisions, known as the Civil 
Code, the Penal Code, the Political Code, the Code 
of Criminal Procedure, and the Code of Civil Pro- 
cedure. These various Codes were duly reported, 
and their adoption pressed upon the legislature. 
But long before even the first one was ready, the 
wave of reform had passed by, the desire for change 
had disappeared, and so the elaborate system of 
jurisprudence about which we were so zealous in 
the beginning came to nothing. Perhaps we should 
not say came to nothing, for the labors of the codi- 
fiers have been elsewhere appreciated, and the prin- 
ciples of law as enunciated by them have been in- 
corporated into the legislation of many of the States 
of the Union, into that of several of the British col- 
onies, and even the imperial parliament itself has 
largely made use of them in the Indian Code, and 
in the act regulating civil procedure in England not 
long since adopted. 

The causes which led to the failure to adopt the 





*The New Revision of the Statutes of the State of New 
York. The Code of Remedial Justice [Laws of 1876, chap. 
448), submitted to the legislature by the commissioners to 
revise the statutes, and passed June 2, 1876, with full ex- 
planatory notes by Montgomery H. Throop, one of the 
commissioners; together with the commissioners’ report, 
submitting the bill. The “ temporary act”’ relating there- 
to [Laws 1876, chap. 449], “appendix B,” submitted with 
the bill, and a new and copious index prepared expressly 
for the edition. Albany: Weed, Parsons & Co., 1876. 





completed work of our Code commissioners were 
various, but perhaps the chief one was the opposi- 
tion provoked by the practical working of the tem- 
porary Code of procedure and of the lax rules 
regulating admission to the bar, resulting from the 
constitution of 1846. The lawyers who had through 
along apprenticeship and diligent study acquired the 
mystery of their calling found a knowledge which 
they had obtained at so much cost rendered practi- 
cally worthless, and at the same time found that 
calling invaded by a multitude of new comers, 
who, while they might be inexperienced and 
incompetent, would draw away from the others a 
considerable share of business, and at the same time 
by their lack of education and standing would les- 
sen the dignity of the profession. Through the 
efforts, therefore, of the older practitioners was 
brought about a reaction which among other causes 
fora time overcame the spirit for change which 
was so rife during the years 1846 and 1847. 

In 1867 the convention to revise the constitution 
took away the provision in the previous constitution 
which was designed to throw open the practice of 
the law to every one. This part of the revised con- 
stitution was adopted by the people, and thus the 
power to prescribe the conditions for admission to 
the bar relegated to the legislature. That body 
very properly gave the matter into the hands of the 
Court of Appeals. Thus was removed one cause of 
dissatisfaction with the changes before made, and 
the system of practice under the Code had been so 
long in use that the generation who were familiar 
with the former method had nearly passed away, 
and the Code was accepted as a permanent method. 
Then came a revival of the former design for a re- 
modeling of the law, and this was strengthened by 
the fact that our statute law had already become 
antiquated, some of it obsolete, and from the mode 
in which it had been built up, inharmonious, and 
occasionally contradictory. So in 1870 the legisla- 
ture, by chapter 33, of the Laws of that year, au- 
thorized the appointment of “three persons learned 
in the law as commissioners to revise, simplify, ar- 
range, and consolidate all statutes of the State of 
New York, general and permanent in their nature,” 
and to report their revision to the legislature when 
completed. 

Under this act commissioners were appointed who 
entered upon the work. The subsequent legislation 
in respect to the commission and the proceedings of 
the commissioners we will pass over. Suffice it to 
say that a portion of their completed work has been 
adopted by the legislature by chapter 448 of the 
Laws of 1876, and unless there should be something 
done to prevent it during the intervening period, 
will go into effect May 1st, 1877. 

This body of statutes is by chapter 449, Laws of 
1876, christened “‘ The Code of Remedial Justice.” 
It is designed to take the place of the present Code 
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of civil procedure, though it covers a much wider 
field than is embraced in that, enactment. It is 
divided into thirteen chapters, and contains 1496 
sections consecutively numbered throughout. It 
embraces every matter relating to the organization 
of the courts of record, the duties of their officers, 
and the practice therein, in fact covers the whole 
ground as to such courts now covered by the Code, 
and the revised and general statutes. In prepar- 
ing this compilation numerous changes have been 
made, too numerous to be noticed in this article. 
We shall from time to time before they become law 
refer to the more important ones, and express our 
views as to their expediency, and trust the profes- 
sion will give us their aid in this work. 

The result now reached by the commissioners is 
in one respect satisfactory, as it has given us, what 
we have never had before, a harmonious and compre- 
hensive law relating to our courts of record, and the 
practice therein. These courts have thus far been run 
under a sort of piece-meal legislation, part constitu- 
tional, part statute, and part common law. Such 
has been the disjointed condition of our procedure 
since 1846, that a good treatise on practice or plead- 
ing as prevailing here has not been possible. We 


have notwithstanding all the books that have under- 
taken to elucidate those subjects under the Code in 
many instances to consult Graham, and even Chitty 


to find enlightenment. The books that have been 
written have undoubtedly accomplished all that 
could be done; the trouble has been that the fun- 
damental law was not clear or consistent. We will 
have now a good foundation, and while there will 
be found plenty of doubt and ambiguity in the new 
statute, and perhaps erroneous provisions, the whole 
body of the law is brought together, and difficul- 
ties can more easily be met than heretofore. 

The volume published under the editorship of 
Mr. Montgomery H. Throop, who has been a mem- 
ber of the commission from its organization, con- 
tains the report of the commissioners transmitting 
to the legislature the proposed Code of remedial 
justice, the Code as adopted by the legislature, 
chapter 449, of the Laws of 1876, ‘‘ explaining, de- 
fining, and regulating,” etc., this Code, an appen- 
dix giving the changes thereby made in the exist- 
ing laws, and in some instances the reasons there- 
for, and notes thereupon by Mr. Throop. The 
whole volume ought before the commencement of 
the next session of the legislature to be read through 
by every lawyer and law student in the State. 
Although not yet the law, this Code will become so 
in about nine months, and there is little probability 
that any extensive material change will be made 
therein during the life-time of those now practicing 
or entering upon practice at the bar. It is, so to 
speak, the outgrowth of years of experiment, and 
having been accepted, will remain without substan- 
tial change for many years. It is therefore the best 





treatise on practice and pleading that can be put 
into the hands of any one. With the notes given 
in this edition which at this time are an essential, 
indeed, necessary part of the Code, it is by far the 
most important book in existence for the use or 
perusal of the practitioner in this State. The Code 
in force at present is a necessary working tool for 
every one of us. Before another year most of that 
Code will have been absorbed into this newer Code. 
Much of the revised statutes will have gone in the 
same direction. It would be therefore hardly worth 
while for the student of law to attempt the reading 
of those portions of the Code or of the revised stat- 
utes which relate to the organization of courts of 
record, and to actions therein, but he should rather 
study this volume as being the law of the near 
future. 

The notes of Mr. Throop cover every section in 
this revision, and explain fully by text or reference 
the various provisions therein contained, and with- 
out consulting them no examination of the revision 
could be intelligently made. As he was actively 
connected with the revision from the beginning, 
his work, so to speak, permeates every section 
thereof, and these notes are not the least material 
part of that work. While not having the authority 
of judicial decision, and not in any way indicating 
the intent of the legislature in any instance, they 
serve to show what influences operated upon the 
revisors to cause changes to be made or omitted, 
and will have an important weight with the courts 
in construing phases of doubtful meaning, and will 
aid the reader in discovering how far the new law 
changes the old. 

As we said, the adoption of this completed part of 
the revisors’ work will give satisfaction to the pro- 
fession. For many years we have been doing business, 
so to speak, in a temporary building, and although 
repairs have been made from time to time, which 
have operated to render this building tenantable, 
still it has been ill-fitted for our needs, and has given 
opportunity for those who were contented with the 
old structure whose place it took to criticise its de- 
fects. After years of waiting we will next year 
enter a new edifice whose workmanship and propor- 
tions need give us no reason to be ashamed. 

essa a 
MECHANICS’ LIENS ON MUNICIPAL PROP- 
ERTY.* 
THERE is no such settled rule of law in this State, 
having the sanction of this court, as *‘ There can be 
no mechanics’ lien, on corporate property of a munici- 
pality, used for a public use.”’ 

First —The case of ‘‘ Brinckerhoff, appellant, v. The 

Board of Education for the city and county of New 





* The following is a portion of the argument of Mr. G. P. 
Jenks before the Court of Appeals, in the case of Vanden- 
burgh v. The Viilage of Greenbush. The court did not pass 
upon the question here discussed, holding that it was not 
raised by the pleadings. 
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York, and the School officers of the Nineteenth ward, 
impleaded, etc., with the Mayor, etc., of New York, et 
al.,’’ decides no such principle in so far as the reports 
of that case show. Whatever is found in the opinion 
of the court therein, to the above effect, is clearly 
obiter (unless, perhaps, it is considered with reference 
to New York city alone). 

That was an appeal to the general term of the New 
York Common Pleas (June term, 1869), from a referee’s 
report in an action to foreclose a mechanic’s lien (un- 
der chap. 513 of Laws of 1851, and chap. 404 of Laws of 
1855), in favor of a sub-contractor, upon a public 
school-house in New York city. The plaintiff was a 
sub-contractor under Coulter (the contractor for the 
carpenter work, with the school officers, approved by 
the board of education), for furnishing the sash and 
glass doors for the building, and said sub-contractor 
was to do the same in pursuance of and conformity 
with the original contract. 

It was found by the referee, that the plaintiff had 
performed work, and furnished materials to the full 
amount of his lien, toward the erection of the school 
building, under a contract with Coulter, the contrac- 
tor, and in conformity with and pursuance of the 
contract for the erection of the building, and that 
there was a balance due the contractor more than 
sufficient to cover the lien. But he found, as a con- 
clusion of law, that owing to the peculiar provisions of 
the contract, no valid lien could be put upon the build- 
ing, in favor of the contractor, Coulter, or of any sub- 
contractor. 

The referee’s opinion shows that he came to such 
conclusion upon the ground tbat the contract pro- 
vided that the payments under it should be made by 
drafts, drawn and countersigned by officers of the 
board of education, upon the chamberlain of the city, 
and that a fund having been raised by taxation for the 
erection of this school building, and the contractor 
having agreed to receive puyments by drafts on this 
fund, he had waived his right to a lien, and that, there- 
fore, the sub-contractor could have none; and, fur- 
ther, “that the contractor having agreed to take pay 
by drafts, could not maintain an action, but would have 
to resort to mandamus.” 

On the argument of the appeal, the defendant’s 
counsel maintained that, “by the terms of his con- 
tract, Coulter agreed to receive, in payment for work 
to be performed and the materials to be furnished by 
him, drafts payable to the order of the person entitled to 
receive them, drawn upon the chamberlain of the 
city of New York, signed by the president and clerk 
of the board of education, and countersigned by the 
chairman of the finance committee of the said board, 
and that the referee was right in holding, wnder these 
circumstances, that a special fund having been raised 
by taxation for the erection of this school building, 
and Couiter, the contractor, having agreed to receive 
payment by drafts on this special fund, he could not, 
by action against the mayor, aldermen and common- 
alty of the city, or the board of education or the 
school officers, reach the general property of the city, 
or this school building iu particular.” 

But he raises, also, another objection to the setting 
aside the judgment upon the report of the referee 
(and from aught that appears in the reported case, the 
first occasion on which the objection was raised or 
considered in this action was at the general term), to 
wit: “The building in question, being a part of the 
public property of the mayor, aldermen and common- 





alty of the city of New York, and having been ex- 
pressly acquired for educational purposes, the provis- 
ions of the ‘act for the better security of mechanics 
and others erecting buildings and furnishing materials 
therefor,’ etc., passed July 11, 1851, as amended April 
13, 1855, do not apply, citing Darlington v. Mayor, etc., 
opinion of Denio, C. J., 31 N. Y. 164.” 

The defendant’s counsel further presented twelve 
other well-prepared and well-considered points, tend- 
ing to show why the judgment entered on the report 
of the referee should be affirmed. 

Daly, F. J., delivered the opinion of the court, con- 
fining himself solely to the single point just above 
stated, and raised, apparently, then for the first time 
in the case, which he says “is distinctly raised and 
must be passed upon.’’ He says: 

“TI expressed the opinion in McMahon y.The Tenth Ward 
School Officers, etc., 12 Abb. 129, that a party who had per- 
formed work toward the erection of a public school-house 
in the city of New York, had a lien upon the building, 
which could be enforced under the acts for the better se- 
curity of mechanics and others erecting buildings or fur- 
nishing materials therefor, in this city. Laws of 1851, ch. 
518; of 1855, ch. 404. But the point was not taken in the 
case, nor necessarily involved, as the judgment was re- 
versed upon other grounds. Assuming that a lien could be 
acquired, in the notice of the lien filed in that case, the 
board of school officers, the board of education, the mayor, 
aldermen and commonalty of the city were alleged to be 
the owners of the school-house, and the notice to foreclose 
it was served upon each of these bodies. At the hearing, 
the referee dismissed the complaint upon the ground that 
the mayor, aldermen, etc., were the owners of the build- 
ing: that the contract was made with the board of school 
officers, and with the board of education, who were not the 
owners, nor the agents of the owners, and that, conse- 
quently, there was no contract with the owners of the 
building, in pursuance of which the plaintiff, who was a 
sub-contractor, could acquire any lien. The point to be 
determined, therefore, was, assuming that a lien could be 
acquired, whether the referee was right in holding that 
the notice was defective in alleging that the board of 
school officers and the board of education were, in con- 
junction with the mayor, aldermen, etc., the owners. 

“This, as the case came before us, was the only question 
presented, and in conformity with a previous adjudication 
of this court, affirmed by the Court of Appeals in Loonie v. 
Hogan, 5 Seld. 440, to the effect that the one for whom the 
building is erected, and who is to pay for it, though he has 
not the legal title, but only an equitable interest in the 
land, is the owner, we held that these three bodies, having 
distributed between them all the rights and powers which 
the owners of such a building could possess, were, for the 
purposes of the lien law, to be deemed collectively the 
owners. I individually was of the opinion that they were 
within the equitable design of the lien law. My colleagues, 
Judges Brady and Hilton, gave no opinion; they simply 
concurred in reversing the judgment, and my own opinion 
upon the point stated was expressed without the examina- 
tion which I have given to it now that it is distinctly raised, 
and must be passed upon. It is sufficient to say, therefore, 
that we are not, under the rule stare decisis, precluded by 
any thing decided in McMahon v. The School Oficers from 
considering and deciding whether, under the statute, a lien 
can be acquired for work done or materials furnished to- 
ward the erection of a public school-house, erected in ac- 
cordance with the provisions of certain laws of the State 
relating to this city, and which is devoted by these laws to 
a public use. Laws of New York, 1851, p. 749, 88 28, 10, 25, 
27; of 1853, p. 635, 83 14, 2, 11; of 1854, p. 241, § 10. 

“ Since the decision in the case of McMahon vy. The School 
Officers, etc., the Court of Appeals, in Darlington v. Mayor, 
etc., 31 N. ¥Y. 164, have considered the question how far a 
judgment against a city can be enforced by a levy upon 
and sale of property belonging to or held in trust by it, as 
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a municipal corporation. Chief Justice Denio, by whom 
the opinion of a majority of the court was delivered, held 
that a municipal, equal with a private corporation, may 
have its property taken in execution, if payment of a judg- 
ment is not otherwise made; but he distinguishes as ex- 
empt from the exercise of this right such estate, real or 
personal, as may, by law or authorized acts of the city gov- 
ernment, be devoted to public use, such as the public edi- 
fices, or their furniture or ornaments, or the public parks or 
grounds, or such as may be legally pledged for the payment of 
its debts. These, he holds, cannot be seized to satisfy a judg- 
ment, as these structures are public property devoted to 
specific public uses, in the same sense as similar structures 
are in use by the State government. And though this is a 
distinction which appears to have been taken for the first 
time, (!) it is one that, when the purposes for which muni- 
cipal corporations existing are created, are considered, 
commends itself as founded in public necessity.” 


Now, the gist of Darlington v. Mayor, etc., was, 
‘‘whether specific property held by municipal corpo- 
rations is subject to the law-making power vested in 
the legislature, or whether it is protected against leg- 
islative action by the constitutional provisions re- 
ferred to in that case.’”’ Ib. 205. And as to the above 
distinction having been there taken for the first time, 
we call attention to the authorities hereinafter given 
on page 33, etc. 

Judge Daly then cites 1 Salk. 193; Holt, 433; 6 Mod. 
123; and 2 Kent’s Com. 304; McKrin v. Ode, 3 Bland. 
Ch. 417; Angell & A. on Corp., introduction, § 18 as 
defining municipal corporations, their powers, etc. 

Then he learnedly traces municipal corporations back 
to the Romans, and cites Thompson’s Essay on Mu- 
nicipal History, 10, 11 and 12; Palgrave’s Anglo-Saxons, 
6, 11; and Milar’s English Government, e40; to say: 


“ Actions by and against them (municipal corporations) 
are to be found as early as the Year Books, and the power 
was generally conferred specifically in the acts of incorpo- 
ration ; but the works of authority are barren of exact in- 
formation, as tothe manner in which judgments against 
them were enforced.” 


Judge Daly then cites Rex v. Gardiner, Cowp. 79; 
Master and Wardens of the Company of Wax Chandlers, 
Skin. 27; Carson v. African Co., id. 84; 1 Vern. 121; 
Harvey v. East India Co., 2 id. 395; Prees. in Chy. 129; 
and Hamborough Co. of Merchant Adventurers, Cases 
in Ch. 204; to deduce therefrom— *‘ That the means of 
enforcing a judgment agaiust a municipal corporation, 
so far as he has been able to find, is by no means clearly 
indicated,’”’ and the above authorities are in that view, 
perhaps in point. Touching then upon ‘ The town of 
Coichester, Styles, 267; Regina v. Ledyard 1 Adol. and 
El. (N. 8S.) 616; Doe ex dem. Parr v. Roe, id. 700; Poole 
v. White, 15 Mees. & W. 571 (for what purpose he does 
not state; it is not clearly apparent after a careful ex- 
amination of those cases), he says in some cases the 
proper remedy is mandamus, and cites 6 Adol. & El. 
(N. 8.) 433; 8 Mees. & W. 605; Tapping on Mandamus, 
93; Wilcox on Municipal Corp. 356. 

Judge Daty then quotes Chicago v. Halsey, 25 Til. 595; 
Crafts v. Elliotville, 47 Me. 141; and Darlington v. 
Mayor, supra (no one of which furnished the slightest 
authority for his conclusions en masse, as will appear 
hereafter), and concludes: 

“Tt may be collected, as the result of this examination: 
(Iist.) That under an execution upona judgment aguinsta 
municipal corporation, the property of the corporation not 
devoted to public use may be taken and sold to satisfy the 
judgment. (2nd.) That if there is no such property, the 
remedy is, by mandamus, to compel the payment of the 





judgment out of any money or fund under the corporate con- 
trol, or to compel the raising of it by tax, when the corpo- 
ration is clothed with the power to impose a tax.” 


Thus far it strikes us that no lengthy examination of 
authorities was needed. But thirdly, the learned judge 
collects : 


“ Property which is exempt from seizure and sale, under 
an execution, upon grounds of public necessity, must, for 
the same reason, be equally exempt from the operation of 
the lienlaw, unless it appears by the law itself that property of 
this description was meant to be included!” and he explains, 
doubtless, what he means by the operation of the lien law, 
when he afterward says: I think the fair construction of 
the lien law is, that the security contemplated by the law 
may be obtained upon the building upon which the labor 
was bestowed or materials furnished, and upon the lot of 
land upon which the building stands, if the land and build- 
ing could be sold to enforce a judgment in an ordinary civil 
action, but not otherwise; and he adds: “And if judgments 
recovered in other actions cannot be enforced against a cer- 
tain kind of property for the reason that it is exempt from 
seizure and sale upon grounds of public necessity, neither 
can a judgment under the lien law, which a mere foreclos- 
ure of a security obtained by the filing and service of notice 
ofaclaim. This isa step in advance of § 446 of Dill. Mun. 
Corp., and Kneeland’s Mech. L. L., p. 96, etc., both of which 
writers say the judgment should be obtained. (Cronkright v. 
Thompson, 1 E. D. Smith, 661; Nott’s New York Lien Laws, 
63). And no such security can be obtained when property, 
which, for means of public necessity, cannot be taken and 
sold to satisfy judgments obtained in ordinary actions.” 


In other words, his argument is, because ordinary 
judgment against municipal corporations cannot be 
enforced by execution against property devoted to 
public use, and, in the absence of other property, must 
be collected by mandamus, therefore a mechanics’ lien 
cannot be prosecuted to judgment; and, to quote his 
closing words, ‘‘We are not justified in holding that 
the legislature meant that this particular kind of cred- 
itor should have a lien upon public edifices, and the 
right to sell them to satisfy his claim, unless the legis- 
lature expressly says so. The reason which exempts 
such structures, upon the grounds of public necessity, 
applies as forcibly in his case as in that of any other 
judgment creditor, and if all other judgment creditors 
are precluded from the exercise of such a right, he 
must be considered precluded also, in the absence of 
any provision that would warrant us in holding that 
the legislature designed that his case should be an ex- 
ception to the operation of a general rule having its 
foundation in public necessity.’? That is, in other 
words, such reason applying as forcibly in the case of 
a claimant under the lien Jaw as in that of any other 
judgment creditor, therefore he shall not be permitted 
to put his claim in judgment, and stand on the same 
footing as judgment creditors of a municipal corpora- 
tion. 

Comment on this decision (from which Justice Bar- 
rett dissented) was not deemed necessary by this ap- 
pellate court. The appeal was argued in this court 
January 26, 1872, and decided the 6th of February fol- 
lowing. Itis reported in 47 New York Reports (2 Sick. 
666) as memoranda. Judge Grover read an opinion for 
reversal aud new trial, in which Chief Justice Church 
concurred. 

The memoranda further states that the other mem- 
bers of the court were of the opinion that the case was 
not within the statute giving the mechanics’ lien; that 
it did not give a lien upon a public building, under a 
contract made by public officers. But upon what 
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ground the case was considered by this court as not 
within the statute, the report does not state; nor is 
the reason assigned (and several were urged by re- 
spondents’ counsel) why, in the opinion of this court, 
“it (the case) did not give a lien upon a public building 
under a contract made by public officers,’’ whether it 
was because “the claimant had failed to show that 
work had been done for which the owner was actually 
liable, according to the terms of his contract with his 
contractor for the erection of the building;”’ or whether 
the filing of the appellants’ own notice of lien was a 
bar to any action agaiust the respondents, because he 
had not presented the claim on which it was founded, 
in accordance with the act of April 14, 1860 (Laws of 
1860, p. 645), or for any other of the reasons assigned in 
the several points of the respondents’ counsel in that 
case. This Court of Appeals looked over the general 
term of the Common Pleas, back to the case tried by the 
referee, and sustained his report ; or perhaps they meant 
when they said “not within the statute,’’ not within the 
statute applicable to New York city. For it remains to 
be said, and ought in justice to all to be said that the 
decision in 37 How. Pr. 499; 8. C., 6 Abb. (N. 8.) 418; 
47 N. Y. 666, was rendered upon a case that arose under 
chap. 513, Laws of 1851, as amended by chap. 404, Laws 
of 1855 (special acts, applicable only to New York city), 
and that, therefore, that decision, limited to its proper 
scope, has a support from those acts, such as neither 
the general law nor the Rensselaer county act can 
give. * Oo * * ok *” * 
(To be continued.) 


— 


OFFERS LEFT OPEN.— SPECIFIC PERFORM- 
ANCE. 


Dickinson Vv. Dopps, 34 L. T. Rep. (N. 8.19; ON 
APPEAL, id. 607.) 


HE facts in the above case were extremely simple, 
and are thus set forth in our head-note to the case 
when before Vice-Chancellor Bacon: ‘t Defendant on 
Wednesday signed and delivered to plaintiff D. a 
memorandum as follows: ‘I hereby agree to sell to 
D.’ certain freeholds, ‘the whole for the sum of eight 
hundred pounds.’ Then followed a postscript also 
signed by the defendant, ‘This offer to be left over 
until Friday, nine o’clock A. M.’ On the following 
day the defendant entered into a contract to sell the 
property to A. On Friday morning, before nine 
o’clock, the plaintiff offered the defendant personally 
a written acceptance, which the defendant refused to 
receive, saying that the property was already sold.” 
The plaintiff, who sought to have the above memoran- 
dum specifically performed, obtained a decree in his 
favor, and in a subsequent number of this paper (ante, 
vol. LX, 336), we expressed our concurrence with the 
decision of the learned vice-chancellor, and said: 
“The only thing that seems to us surprising is that the 
defendant's case was thought to be even arguable.” 
This remark was, of course, intended by us to refer 
to the case viewed in the light in which it was looked 
at by the vice-chancellor, who, having decided that 
the memorandum above-mentioned constituted an 
agreement between the parties, and was not to be re- 
garded as a mere offer, was relieved from the necessity 
of expressing any opinion as to the propriety of the 
decisions in Cooke v. Oxley, infra, and Routledge v. 
Grant, infra, which cases he distinguished from the one 





under his consideration. The Court of Appeal, how- 
ever, differed from the vice-chancellor as to the proper 
construction to be put on the document before them. 
They held it to be a mere offer, and considering ac- 
cordingly that the rule in Cooke v. Ozley was applica- 
ble, felt themselves bound to reverse the decree of Sir 
J. Bacon. Upon this construction of the documents 
we admit that Cooke v. Oxley, and its kindred cases, 
are authorities which support the decision of the Court 
of Appeal, nor is this admission, as will be seen, in any 
way inconsistent with the opinion previously expressed 
by us when looking at the case from the point of view 
of the court below. At the same time, however, we 
must say that we should not be sorry to see Dickinson 
v. Dodds carried to the House of Lords, in order that 
the principle of Cooke v. Oxley might be thoroughly 
criticised by the highest authority. 

The declaration in Cooke v. Oxley, 3 T. R. 653, which 
is the leading case on the point of which it treats, was 
that the defendant had proposed to sell and deliver to 
the plaintiff 266 hogsheads of tobacco on certain terms, 
if the plaintiff would agree to purchase them on the 
terms aforesaid, and would give notice thereof to the 
defendant before the hour of four in the afternoon of 
that day; and there was an averment that the plain- 
tiff did agree, etc., and did give notice, etc., and re- 
quested delivery and offered payment. Judgment was 
arrested after verdict for the plaintiff, Lord Chief Jus- 
tice Kenyon saying, ‘‘ Nothing can be clearer than 
that at the time of entering into this contract the en- 
gagement was all on one side; the other was not bound ; 
it was, therefore, nudum pactum.” This decision 
appears to have been afterward affirmed in the Ex- 
chequer Chamber, M. 32 Geo. 3 (3 T. R. 654), and was 
approved of in Routledge v. Grant, 4 Bing. 653, 660, 
and Head v. Diggon, 3 M. & R. 97, 98; see, also, Hum- 
phries v. Carvalho, 16 Ea. 45, and Payne v. Cave, 3 T. 
R. 143; the result of these cases having been under- 
stood at least in this country to be such as it is very 
clearly stated by Mr. Benjamin (Sale of Personal 
Property, 2d ed., 35), namely: ‘“‘ A proposer may with- 
draw his offer so long as it isnot accepted. * * * * 
Even when on making the offer the proposer expressly 
promises to allow a certain time to the other party for 
acceptance, the offer may nevertheless be retracted in 
the interval if no consideration has been given for the 
promise”’ (the expression ‘consideration,’’ in the 
words we have italicised, it should be observed, not 
being understood by Mr. Benjamin in the same sense 
as that in which it is viewed by other authors to whom 
we shall presently allude). In other words, to put 
what were probably the facts in Cooke v. Oxley ina 
short form, if, in the morning, A offers goods to B for 
sale at a certain price, and gives him till four o’clock 
in the afternoon to make up his mind, yet A may sell 
the goods to C at any time before four o’clock so long 
as B has not accepted his offer. 

As this proposition has been recognized as law on 
the strength of the cases we have cited in most of the 
English text-books, we should have felt some hesita- 
tion in stating that, in our opinion, it is not one that 
recommends itself as being consonant with principles 
either of reason or justice, had it not been for the fact 
that American jurists of world-wide reputation have 
expressed themselves dissatisfied with it. Their dis- 
satisfaction, indeed, has, on some occasions, only 
shown itself in efforts to explain away Cooke v. Ozley. 
‘The criticisms which have been made upon the case 
of Cooke v. Oxley are sufficient to destroy its author- 
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ity.’”’ Kent’s Commentaries, II, *477, note d, 12th ed. 
See, also, Duer on Marine Insurance, I, 117,118. We 
confess that we agree with Mr. Benjamin (passim, 51- 
55) in thinking that these attempted evasions cannot 
be looked upon as satisfactory; but, however that 
may be, it is certain that in Kent’s Commentaries, 
ubi sup., the decision in Cooke v. Oxley is expressly 
said to be “inconsistent with the good faith and jus- 
tice of the case,’’ which Mr. Story, in his work on 
Contracts, I, § 496, gives, what appears to our mind, 
conclusive reasons against it. We will endeavor to 
give the pith of the passage. After noticing the rule 
deducible from the principal case, the learned author 
proceeds: ‘It would, however, seem to be more con- 
sonant with justice, and with the agreement of the 
parties, to enforce a different rule, and to hold that 
whenever an offer is made granting to a party a 
certain time within which he is to be entitled to de- 
cide as to whether he will accept it or not, the party 
making such offer is not at liberty to withdraw it be- 
fore the lapse of the appointed time, unless by agree- 
ment with the other. The reason which is given, that 
the offer is without consideration and gratuitous until 
accepted, does not seem to be well founded. The con- 
sideration is the expectation or hope that the offer will 
be accepted, and that is sufficient legally to support 
the promise. The agreement is, therefore, to be looked 
upon as an engagement by the one party that he will 
not sell within a certain time, in consideration that 
the other party will consider the matter, and not give 
a refusal at once.’’ The writer, in a note, then notices 
several American cases on the subject of considera- 
tion, and particularly that of Train v. Gold, 5 Pick. 
384, in which it is said, “‘any gain to the promisor or 
loss to promisee, however trifling, is a sufficient con- 
sideration to support an express promise.’’ See, on 
this point, Cheale v. Kenward, 3 De G. & J. 27, 31; 
per Lord Chelmsford quoting Haight v. Brooks, 10 A. & 
E. 309, and asking pertinently, ‘‘In the case in ques- 
tion if there were no consideration for the promise, 
what inducement could there be for the offerer to 
make his offer? It must be evident that he expected 
an advantage, or hoped it at least.’’ Id. He then, after 
remarking that the law of France, Holland and Scot- 
land founded on the civil law is conformable to this 
view, concludes by giving his adhesion to the opinion 
of Professor Bell on the subject (Inquiries into the 
Contract of Sale, 33, 34), to the effect that ‘* it seems 
inconsistent with the plain principles of equity that a 
person who has been induced to rely on such an en- 
gagement (i. e., as those under notice) should have no 
remedy in case of disappointment. If, for example, a 
merchant propose to sell to another a cargo of sugar 
or tobacco, and agree to give him a certain time to de- 
termine whether he will buy the goods or not, engag- 
ing not to dispose of them till the time has elapsed, 
and in the meanwhile to dispose of them, and disap- 
point the person to whom the promise has been made, 
who may have rejected an advantageous offer from 
another dealer, it seems unjust that for the disap- 
pointment thus occasioned there should be no rem- 
edy. The only answer to this in the English law ap- 
pears to be that no one is entitled to rely on an uni- 
lateral engagement gratuitously made and without 
consideration. See on this point the very recent case 
of The Great Northern Railway Company v. Witham, 
29 L. T. Rep. (N. 8.) 471. But one cannot help feel- 
ing that a rule so different from what commonly hap- 
peus in the intercourse of life, raises that inconsist- 





ency between law and justice which is sometimes 
complained of. The subtleties of lawyers never ought 
to interfere with the common sense and understand- 
ing of mankind; and the law is on a better footing 
where an engagement seriously made is by the law 
enforced, without regard to the motive from which it 
proceeds.”’ 

Sir J. Bacon, though, as we have before observed, 
according to the view he took of Dickinson v. Dodds, 
it became unnecessary for him to consider this point, 
seems, from some remarks which fell from him in 
giving judgment, to have been inclined to disagree 
with Cooke v. Oxley (see 34 L. T. Rep. [N. 8.] 20, 21), 
and Lord Justice Mellish expressly refrained from 
giving any opinion as to correctness of its doctrine. 
Id. 608. But of course any tribunal that was not of 
the very highest authority would be most unwilling to 
overrule a long series of authorities, whatever the rea- 
sons on which they were based. This is why we should 
like to see this subject finally settled by the House of 
Lords, for that house is not so strictly bound by au- 
thorities as inferior courts; and, indeed, in a recent 
important case (Bain v. Fothergill, 31 L. T. Rep. [N.8.] 
387) affirmed and disaffirmed cases as venerable in 
point of time as Cooke v. Oxley. Should, therefore, 
Dickinson v. Dodds come before them, we venture 
with some confidence to think that what is laid down 
by the jurists from whom we have quoted would be 
held by them to be more in accordance with mod- 
ern ideas of justice than the narrow and technical 
theory of the old common law.—Law Times. 


—_4—_——_—__— 
ATHENS TO ALBANY. 


HE following is a translation of an article in ‘“* The 
Mellon” of Athens, June 17, 1876: 

Judge Lyman Tremain, a distinguished American 
jurist, recently delivered an eloquent and learned ad- 
dress before the School of Law at Albany, N. Y. 
Judge Tremain quoted most aptly Cicero’s offices, a 
work prepared by that great lawyer, in his retirement, 
for the instruction of his son, a student, at Athens, 
under Cratippus, the peripatetic philosopher. It was 
this book which the elder Pliny said to the Emperor 
Titus, ought not only to be read, but to be got by 
heart. 

Judge Tremain then proceeded to speak of the bar 
of the United States. He said: The bar of this coun- 
try have always exercised and may now exert a more 
powerful and salutary influence in shaping the policy 
and molding the destinies of the nation than any 
other body of men. This power brings with it a cor- 
responding degree of responsibility which rests upon 
every member of the profession. De Tocqueville, in 
his philosophical review of our political institutions 
known as * Democracy in America,”’ bestows the fol- 
lowing merited and handsome eulogium upon the 
American bar: 

“In America there are no nobles or literary men, 
and the people are apt to mistrust the wealthy; lawyers 
consequently form the highest political class, and the 
most cultivated circle of society. They have, there- 
fore, nothing to gain by innovation which adds a con- 
servative interest to their natural taste for public 
order. If I were asked where I place the American 
aristocracy, I should reply without hesitation that it 
is not composed of the rich who are united together 
by no common tie, but that it occupies the judicial 


.bench and the bar. 
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“The more we reflect upon all that occurs in the 
United States, the more we shall be persuaded that 
the lawyers as a body form the most powerful if not 
the only counterpoise to the democratic element. In 
that country we perceive how eminently the legal pro- 
fession is qualified by its powers and even by its 
defects to neutralize the vices which are inherent in 
popular government. When the American people are 
intoxicated by passion or carried away by the impetu- 
osity of their ideas they are checked and stopped by 
the almost invisible influence of their legal counsel- 


ors.”’ 
* * * * * * * 


To my mind, the honors and advantages arising 
from an admission to this ancient and honorable pro- 
fession seem greater than any Legion of Honor, Vic- 
toria Cross, or title of nobility can confer. Our pro- 
fession has been adorned by the names of many of the 
noblest characters in English and American history. 
In all those great struggles through which the English 
nation has passed in the contests between The People 
and The Crown, lawyers have been found in the front 
ranks, battling for the rights of the people, and for the 
enjoyment of civil and religious liberty. Among the 
noblest victims of arbitrary power may be found the 
names of great lawyers, and the grand system of 
British law and equity jurisprudence will forever re- 
main as an eloquent and enduring monument of the 
wisdom, learning and ability of the English Bench 
and the English Bar. During the war of the Ameri- 
can Revolution, the lawyers educated the people in 
the knowledge of their rights, and among the celebra- 
ted patriots of that era will be found the names of 
lawyers which will grow brighter and brighter as long 
as our free institutions shall endure. In all the wars 
through which our nation has since passed, the law- 
yers have maintained their honorable and command- 
ing positions, and have discharged their duties with 
credit in the Cabinet, in Congress, as Governors, as 
Legislators, as private citizens, and even in the tented 
field. 

Of the fifteen Presidents elected by the people, and 
the three who became Presidents by succession, four- 
teen at least have been lawyers. The exceptions, asin 
the cases of General Washington, General Taylor, and 
General Grant, have been Presidents rewarded by a 
grateful people, for distinguished and successful ser- 
vice in the battle field. 

We regret that we cannot translate and publish the 
whole of Judge Tremain’s remarkable discourse. It 
is one of the best we ever read concerning the standard 
of professional excellence, and the privileges and re- 
spousibilities of the legal profession. 

—_———______—_. 


THE PUNCTUALITY OF RAILWAY COMPA- 
NIES. 


T is of importance at once to examine and appreciate 
the effect of the considered and written judgments 

of the Court of Appeal in Le Blanche v. London and 
Northwestern Railway Company, 24 W. R. 808. The 
case falls into two branches. First, it is now ruled 
that where there is a statement in railway time tables 
that “‘ every attention will be paid to insure punctu- 
ality,’’ and also a uegative condition that ‘the com- 
pany will not be responsible for loss or injury arising 
from unpunctuality,” the court will imply an affirma- 
tive contract to insure punctuality, so far as preventi- 
ble causes are concerned, and will limit the negative 





condition to cases of inevitable accident. As to this, 
the Court of Appeal, by three voices to two, affirmed 
the unanimous judgment of the Common Pleas Di- 
vision, 24 W. R. 396. Secondly, when the contract 
“that every attention will be paid to insure punctu- 
ality ’’ has been broken, and a passenger has in conse-- 
quence missed a train in correspondence with the con- 
tracting company, the passenger is not entitled as of 
right to take a special train and charge the contracting 
company with the loss of it. As to this the Court of 
Appeal unanimously reversed the decision of the Di- 
visional Court of Appeal from inferior courts, which 
had given “ leave to appeal’’ under the 45th section of 
the judicature act of 1873. 

It will be necessary to state the facts at some little 
length, both with a view to a proper examination of 
the case itself, aud to show that the case is absolutely 
one ‘‘ of the first impression,’ if we except the ruling 
of Crompton, J., at nisi prius, in Provost v. Great 
Eastern Railway Company, 13 L. T. (N. 8S.) 21, 
in which that learned judge held that the words 
“every exertion will be used to insure punctuality, 
but the departure or arrival of trains at the time stated 
will not be guaranteed,’’ meant that ‘‘the company 
will use proper care and not be negligent.’’ Of the 
other cases cited in argument, none has any bearing 
on either of the points raised. Phillipsv. Clark, 5 W. 
R. 582, and Peninsular and Oriental Company v. Shand, 
13 W. R. 1049, had nothing to do with punctuality, and 
in Hamlin v. Great Northern Railway Company, 5 W. 
R. 76, the only case referred to in the judgments, the 
defendants had not run an unpunctual train, but a 
company in correspondence with the defendants’ com- 
pany had “changed their arrangements,’’ and had 
run no train (as advertised by the defendants) at all. 
That this constitutes a clear breach of contract had 
already been decided by the leading case of Denton v. 
Great Northern Railway Company, 4 W. R. 240. 

The facts then were as follows: The plaintiff took a 
through ticket from Liverpool to Scarborough. This 
route lay over lines owned, worked, or otherwise liable 
to be interfered with, by seven different companies, 
but from Liverpool to Leeds the line was worked by 
the defendants. The time-tables of the defendants 
represented that the plaintiff's train would leave Liv- 
erpool at 2 Pp. M. and reach Leeds at 5 P. M., and that a 
train in correspondence therewith would leave Leeds 
at 5.20 and reach Scarborough at 7.30. The defend- 
ants’ train in fact reached Leeds at 5.27 instead of 5, 
the corresponding train having left Leeds seven 
minutes before. The plaintiff proceeded by the next 
train to York, and finding that the next train for Scar- 
borough would arrive at 10 o'clock, he took a special 
train, by which he arrived at Scarborough between 
8.30 and 9 o’clock. The delay between Liverpool and 
Leeds was found as a fact by the county court judge 
to have been caused by the negligence of the defend- 
ants. The total actual delay of the defendants on their 
own line was twenty-seven minutes. The total pos- 
sible delay to the plaintiff in arriving at Scarborough 
would have been two hours and a half — the time be- 
tween 7.30 Pp. M.and10P.M. This delay was reduced 
by the special train to three-quarters of an hour, so 
that the time saved by the special train was about an 
hour and a quarter. The special train cost £11 10s., 
and the county court judge at Bloomsbury, sitting 
without a jury, had held that the plaintiff might re- 
cover this amount from the defendants. 

As to the effect of the condition, which we believe 
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follows a common form adopted with scarcely any va- 
riation by all the companies in England, we should be 
inclined to agree with the majority of the court with- 
out hesitation, if it were not for the fact, dwelt upon 
with much force by Baggallay, J. A., that the railway 
between Liverpool and Scarborough was subject to the 
control of so many different companies. As the 
learned judge observes, “it is obvious to how many 
possible causes of accidental delay a through train was 
subject, and it is not immaterial to observe that in so 
complicated a system a delay of very trifling duration 
in its origin might, in the result, occasion one of very 
considerable importance.’’ Moreover, the negative 
part of the contract is plain and decisive, whereas the 
affirmative part of it is not unaptly described by Cleas- 
by, B., asa “ vague assurance.”’ But unless the ** vague 
assurance ’’ was intended to mean something, why did 
the company put it in? By construing it as it was 
construed by the majority of the court, we give effect 
to the whole contract, and avoid the difficulty of 
holding a contract good which absolves the company 
from liability for their own negligence. If the delay 
were caused by the necessities of a complicated traffic 
the company would uot be liable. Whether it was or 
not seems to be a question of evidence, and there ap- 
pears to have been some evidence upon which the 
county court judge was justified in finding that the 
“servants of the company had been guilty of reckless 
loitering.’”’ Upon this particular contract, therefore,we 
think the company were promptly held liable. But it is 
well to inquire what would have been the result if the 
“vague assurance ’’ had been omitted, and the company 
had been able to rely unchecked upon a strong nega- 
tive disavowal of liability. The question of the rea- 
sonableness of the contract would not arise, for the 
carriage of passengers is not within the 7th section of 
the Railway and Canal Traffic Act, 1854, although the 
carriage of passengers’ luggage is (Cohen v. South- 
Eastern Railway Company, 54 W. R. 522; L. R., 1 Ex. 
D. 217), for that section applies only to ** animals, ar- 
ticles, goods, and things.’’ Mellish, L. J., put this 
point in argument when he asked (p. 809), ‘can the 
company say they will be liable for no negligence, as, 
for instance, that if a passenger’s leg is broken by their 
negligence, they will uot pay for it?’’ This appears to 
have been answered in Macaulay v. Furness Railway 
Company, 21 W. R. 140; L. R., 8 Q. B. 57, where a dro- 
ver was carried “at his own risk”’ and injured by the 
negligence of the company, but (on demurrer) was 
held not entitled to recover. ‘* Negligence, even gross 
negligence,” said Quain, J., in that case, “is the very 
thing which the contract stipulates that the defendants 
would not be liable for.’”’ A fortiori, therefore, would 
a railway company be able to contract themselves out 
of a liability for unpunctuality. If nothing is said 
about punctuality at all, the contract would merely be 
to deliver the passenger in a reasonable time, and 
looking to the changes and chances of every railway 
journey, it is hard to see how a belated passenger 
could make out his case. 

With regard to the second point, the right to take a 
special train, it seems clear that no such right existed. 
It was supposed to follow from Hamlinv. The Great 
Northern Railway Company, 5 W. R. 76. There the 
plaintiff took a ticket from London to Hull, and on ar- 
riving at Grimsby found no train (as advertised) to 
Hull. He did not post on to Hull, but slept at Grims- 
by, and the delay caused him considerable expense. 
Alderson, B., said that he might have posted and 





charged the expenses upou the company, and added 
that the ‘principle is that if the party does not per- 
form his contract the other may do it for him as near 
as may be, and charge the expense for so doing.’’ But 
the dictum of Alderson, B., as to the post-chaise is 
clearly extra-judicial, and it is said in the considered 
judgment of the court that ‘‘ cases of this kind are to 
be decided with reference to the peculiar circumstan- 
ces which belong to each.’’ Now in Hamlin’s case the 
plaintiff was a tailor, he was journeying on business, 
and he was delayed iu his business three or four days. 
In the case receutly decided by the Court of Appeal, 
the plaintiff was a private gentleman, he was travel- 
ing for pleasure, and he was delayed in his pleasure 
one hour and a quarter. To state the two cases is to 
show the evident distinction between them. Is then 
a belated tourist entitled to nominal damages only for 
the breach of contract to ‘ pay every attention to in- 
sure punctuality?’’ This point is still technically left 
open by the late decision, as the plaintiff consented to 
a verdict for a shilling in preference to taking the new 
trial which the Court of Appeal offered him. But it 
is thus practically solved by Mellish, L. J. ‘The 
question,’’ says the learned judge, ‘in my opinion, 
which the county court judge ought to have consid- 
ered is, whether, according to the ordinary habits of 
society, a gentleman in the position of the plaintiff, 
who was going to Scarborough for the purposes of 
amusement, and who missed his train at York, would 
take a special train from York to Scarborough at 
his own cost in order that he might arrive at Scarbor- 
ough an hour or an hour and a half sooner than he 
would do if he waited at York for the next train.” 
Only an extravagant person would have taken a spe- 
cial train. But ‘any expenditure which, according to 
the ordinary habits of society, a person who is de- 
layed in his journey would naturally incur at his own 
cost, if he had no company to look to, he ought to be 
allowed to incur at the cost of the company.” 


———_—¢—————— 


NOBODY TO BLAME. 


LATE derangement of the machinery of contempt 

of court has ended in a lady of some celebrity 
spending ten days in Holloway jail, altogether, it ap- 
pears, by mistake. Miss Glyn, whoin May last year 
released herself from the title of Mrs. Dallas in the 
Divorce Court, was shortly afterward made defendant 
to a Chancery suit instituted by Mr. Dallas for the 
purpose of regaining possession of certain letters and 
other documents. In the course of the suit an order 
was made that Miss Glyn should give a list of the 
documents in an affidavit, and should deposit them in 
court to abide the decision. This was to be done 
within fourteen days, but at the end of that time 
it was not done. Consequently Miss Glyn was guilty of 
the fearful crime of contempt of court. She herself, 
strange to say, appears to have been quite unconscious 
of what had happened at the time. No thunder-bolt 
fell to warn her; but suddenly one day last week a 
sheriff's officer appeared armed with a “‘ writ of attach- 
ment,” and carried off the contumacious lady to 
prison. For any thing that appears the arrival of the 
officer of the law was Miss Glyn’s first intimation of 
the order to make the aflidavit within its peremptory 
fourteen days. Even if she had seen the order in 
question, it was very great naiveté to assume that a 
Chancery order could be understood and carried into 
effect at a moment’s notice. To throw one of these 
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verbose and crabbed documents at one’s head with an 
order to obey it immediately is an awkward dilemma, 
from which the puzzled suitor may not unnatur- 
ally take refuge in Holloway jail. It now, however, 
turns out that the whole thing was a mistake. The 
judicature act had modified the extreme rigors of con- 
tempt of court, as recognized in chancery. Miss Glyn’s 
enormity ought to have been broken to her more 
gently. She ought to have had the order explained 
to her, and the consequences of disobedience pointed 
out, and should not have been so summarily locked 
up. At all events, in the language of the act of par- 
liament, she was entitled to *‘ notice” before being 
committed. It is true, that the writ of attachment 
was issued with the sanction of Vice-Chancellor Malins, 
but that learned judge was misled by a case which had 
been before two of his learned brethren. In that case, 
Vice-Chancellor Hall, after consulting another judge, 
who is assumed to have been the master of the rolis, 
had ordered a suitor to be attached without notice, 
because the suit was commenced before the judicature 
act came into operation. The logic of sending a man 
to prison, when an act of parliament says that he 
ought not to go to prison, because he was a party to a 
suit instituted before the act of parliament came into 
force, is not obvious, but Vice-Chancellor Malins con- 
sidered himself bound to follow the decision. Since 
then another case has come before the master of the 
rolls, from which it seems that, whatever opinion he 
may give to his brother judges when consulted, in his 
own case he is not inclined to consider sending a man 
to prison a mere matter of procedure, depending on 
the date at which the suit was commenced. Accord- 
ingly a motion was made to discharge Miss Glyn from 
Holloway; and Vice-Chancellor Malins has now come 
to the conclusion, which appears all along to have been 
his better opinion, that he ought never to have sent 
her there. The unjustly incarcerated lady is, we are 
told, to be consoled for her loss of liberty by damages. 
Who is to pay them we are not told. Not the judge, 
of course, who was misled by other judges. Not the 
lawyers, equally of course, because their action had 
the sanction of the judges. If any body pays it will 
be Mr. Dallas, on whose behalf Miss Glyn was sent to 
prison; and he is the only person concerned who is 
eutirely free from blame, having acted all through 
with the advice of his lawyers and the sanction of the 
judges. The probabilities are that no one will pay, as 
it will turn out to be one of those cases in which every 
thing went wrong but no one was to blame.—The Hour. 


—_——_¢___. 


WHEN LIFE LEGALLY BEGINS. 

HE opinion in the case of State v. Winthrop, re- 

cently decided by the Supreme Court of Iowa, con- 
tains an interesting discussion of the question as to 
when independent life actually begins in a human be- 
ing. We have been kindly favored with the opinion 
by a correspondent, who states that the report of the 
decision which is circulated in the newspapers, and 
which appeared in our issue of July 1, does not prop- 
erly set forth the real point decided. The case was as 
follows: 

The defendant was a physician and was employed 
by one Roxia Clayton to attend her in child-birth. 
The child died, and the defendant was charged with 
having produced its death. Evidence was introduced 
by the State tending to show that the child, previous 
to its death, respired and had an independent circula- 





tion, and evidence was introduced by the defendant 
tending to disprove such facts. 

The defendant asked the court to give the following 
instructions: 

“To constitute a human being in the view of the 
law, the child mentioned in the indictment must have 
been fully born, and born alive, having an independ- 
ent circulation and existence separate from the 
mother; but it is immaterial whether the umbilical 
cord, which connects it with its mother, be severed or 
not.”’ 

The court refused to give this instruction, and gave 
the following; 

“If the child is fully delivered from the body of the 
mother, while the after-birth is not, and the two are 
connected by the umbilical cord, and the child has in- 
dependent life, no matter whether it has breathed or 
not, or an independent circulation has been estab- 
lished or not, it isa human being on which the crime 
of murder may be perpetrated.” 

The giving of the instruction, and the refusal to in- 
struct as asked, was assigned as error. 

The Supreme Court, in reversing the judgment, 
Adams, J., delivering the opinion, say: 

The question presented for our determination is by 
no means free from difficulty. Can the child have an 
independent life, while its circulation is still depend- 
ent upon the mother? There are two senses in which 
the word *‘ independence ”’ may be used. There is actual 
independence, and there is potential independence. A 
child is actually independent of its father when it is 
earning its own living. It is potentially independent 
when it is capable of earning its own living. 

We think the court below used the word ‘‘ independ- 
ent”’ in the latter sense. While the blood of the child 
circulates through the placenta it is renovated through 
the lungs of the mother. In such sense it breathes 
through the lungs of the mother. 2 Wharton & 
Stille’s Medical Jurisprudence, §128. It has no occa- 
sion during that period to breathe through its own 
lungs. But when the resource of its mother’s lungs 
is denied it, there arises the exigency of establishing 
independent respiration and independent circulation. 
Children, it seems, oftentimes do not breathe imme- 
diately upon being born, but if the umbilical cord is 
severed they must then breathe or die. 

Cases are recorded, it is true, where a child has been 
wholly severed from the mother, and respiration has 
not apparently been established until the lapse of sev- 
eral minutes of time. During that time it must have 
had circulation, and the circulation was independent. 
Whether it has inappreciable respiration or was in the 
condition of a person holding his breath, is a question 
not necessary to be considered for the determination 
of this case. It is sufficient to say, that while the cir- 
culation of the child is still dependent, its connection 
with the mother may be snddenly severed by artificial 
means, and the child not necessarily die. This is 
proven by what is called the Cesarean operation. A 
live child is cut out of a dead mother and survives. 
Such a child has a potential independence. So a 
child which has been born, but not breathed, and is 
connected with the mother by the umbilical cord, may 
have the power to establish a new life upon its own 
resources antecedent to its exercise. 

According to the opinion of the court below the 
killing of the child at that time may be murder. 

It is true that after a child is born it can no longer 
be called a foetus according to the ordinary meaning 
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of that word. Beck says, however, in his Medical 
Jurisprudence, vol. 1, 498: ‘*It must be evident that 
when a child is born alive, but has not yet respired, 
its condition is precisely like that of the foetus in 
utero. It lives merely because the foetal circulation 
is still going on. In this case none of the organs un- 
dergo any change.’’ Casper saysin his Forensic Medi- 
cine, vol. 3, p. 33: *‘ In foro the term ‘life’ must be re- 
garded as perfectly synonymous with respiration. 
Life means respiration. Not to have-breathed is not 
to have lived.’”’ While, as we have seen, life has been 
maintained independent of the mother without ap- 
preciable respiration, the quotations above made indi- 
cate hew radical the difference is regarded between 
foetal life and the new life which succeeds upon the 
establishment of respiration and independent circu- 
lation. 

If we turn from the treatises on medical jurispru- 
dence to the reported decisions, we find this difference 
which is so emphasized in the former, made in the 
latter the practical test for determining when a child 
becomes a human being in such a sense as to be the 
subject of homicide. In Rex v. Enock, 5 C. & P. 539, 
Mr. Justice J. Parke said: ‘*The child might have 
breathed before it was born, but its having breathed 
is not sufficient life to make the killing of the child 
murder. There must have been an independent cir- 
culation in the child, or the child cannot be considered 
as alive for this purpose.”’ 

In Regina v. Trilloe, 1 Carr. & Marsh. 650, Erskine, 
J., in charging the jury, said: “If you are satis- 
fied that this child had been wholly produced from 
the body of the prisoner alive, and that the prisoner 
willfully, and of malice aforethought, strangled the 
child, after it had been so produced, and while it was 
alive and while it had an independent circulation of 
its own, Iam of the opinion that the charge is made 
out against the prisoner.’’. See, also, Greenl. on Ev., 
vol. 3, § 136. 

It may be asked why, if there is a possibility of,inde- 
pendent life, the killing of such a child might not be 
murder? 

The answer is that there is no way of proving that 
such possibility existed if actual independence was 
never established. Any verdict based upon such find- 
ing would be the result of conjecture. 


—_——______— 
RECENT AMERICAN DECISIONS.* 
AGENCY. 

Liability of agent to principal.— Walter, an agent 
for the sale of machines, appointed Pownall his agent; 
he employed Bair to assist him, Bair to receive a cer- 
tain compensation from Pownall for each machine 
sold ; he sold four machines, one on credit, negligently, 
to a man who was insolvent, by which there was a loss 
to a greater amount than the compensation for the 
sale of the four machines, for which loss Pownall was 
answerable to Walter. Held, that Bair was liable to 
Pownall for the whole loss. Pownall v. Bair. 


CONTRACT. 

Of lunatic —liability of lunatic for torte.— Persons 
not sui juris or not having capacity to contract debts 
are liable for torts and may bind themselves for neces- 
saries. ‘ 

Moore, desiring to borrow money from Stauffer, gave 
his note to him; it was discounted bona fide at a bank 





* From Vol. 78, Pennsylvania State Reports, 











for Stauffer, and he gave Moore his check for the 
amount. An inquest commenced afterward found 
Moore a lunatic for a time anterior to the discount of 
the note; the finding was traversed. The bank had no 
notice of the finding or of Moore's lunacy. Held, ina 
suit by the bank against Moore, on the note, that under 
the circumstances the insanity of Moore was not a 
defense, the coutract being executed and without 
fraud. Lancaster Co. Nat. Bank v. Moore. 
CORPORATION. 

Membership of burial society.—1. By their charter a 
burial society consisted of such persons as might ‘ be 
admitted members and comply with the articles,’’ etc. 
Each member should be entitled to one lot, to hold 
for a burial place, ‘‘ to his heirs or assigns forever.’ 
Held, that ownership of a lot was not equivalent to 
membership in the society. Commonwealth ex rel. 
Brechemin v. Union Burial Ground Society. 

2. Descent, devise or assignment of a lot did not ne- 
cessarily carry with it the right to membership. Ib. 

8. By resolution of the society, ‘‘any member, duly 
authorized by a family or owner of a lot, shall be enti- 
tled to vote,” etc. This did not extend the right of 
membership. Ib. 

FORGED INSTRUMENT. 


1. What is not negligence of holder in notifying in 
dorser.—A. forged check was deposited on Saturday 
with the defendant’s bank and on Monday it was de- 
livered to the plaintiff, the drawee bank, in the ex- 
changes through the clearing house. The depositor 
drew against the deposit on Monday after the ex- 
changes were made. On Tuesday the plaintiff notified 
the defendant of the forgery, and demanded repay- 
ment, which was refused. Held, that there was no 
negligence in the time of the notice and demand. 
Corn Exch. Nat. Bank v. Nat. Bank of Republic. 

2. When indorser notified in time.—An Indiana bank 
drew on a Philadelphia bank in favor of the cashier of 
a New York bank. The draft wus stolen, the name of 
the cashier (payee) forged as indorser and passed to 
defendants, October 16, in payment of goods sold to 
the holder, they giving to him a check on the Phila- 
delphia bank for the difference, which was drawn, and 
the draft indorsed by the defendants was deposited to 
their credit in the same bank. After learning of the 
fraud, on November 2, the bank demanded payment 
of the draft from defendants. Held, that the demand 
was intime. Chambers v. Union Nat. Bank. 


RAILROAD. 


1. Frightening horses by blowing whistle.— A railroad 
company having a chartered right to propel their cars 
by steam are not responsible for injuries resulting 
from the proper use of such agency. 2. Whether 
alarming a horse and causing an accident by a rapidly 
moving train, or sounding a whistle, will make the 
company liable for damages, depends upon whether it 
was from want of proper care in those in charge of 
the train. 3. What would be due care in running a 
train through a sparsely settled rural district might 
be negligence in approaching a large city. 4. A train 
was passing through a city on a railroad which had a 
number of short curves, so that persous could see the 
train but for a short distance; it was crossed by several 
streets and passed over a river on a drawbridge; the 
rule of the company required that the whistle should 
be sounded abont a certain point, to warn the bridge- 
tender and persons about to cross at other streets. 
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Held, the use of the whistle at that point in the or- 
dinary manner was not negligence. 5. If the whistle 
had not been sounded at such point and one had been 
injured by reason of the omission, it would have been 
negligence per se. 6. One driving an unbroken or 
vicious horse, or one easily frightened by a locomo- 
tive, along a public road running side by side with a 
railroad, does so at his own peril; the right of the com- 
pany to move their trains on their road is as high as 
that of the individual to use the public road. Aail- 
road Co. v. Stinger, 219. 
SHERIFF. 

1. Liability for escape — what constitutes an escape.— 
The defendant arrested under a ca. sa. was permitted 
by the sheriff's deputies, for a compensation, upon 
presenting himself at the sheriff's office every morn- 
ing, to go at large from day to day until he was dis- 
charged upon giving bond to take the benefit of the 
insolvent laws. Held, that this was a permissive 
escape, for which the sheriff wasliable. Hopkinson v. 
Leeds. 

2. It is the duty of a sheriff to keep a defendant 
under a ca. sa. in safe and strict custody; if the 
sheriff allows him to go at large for the shortest time, 
either before or after the return-day of the writ, he is 
liable for an escape. Ib. 

3. It is not a defense that the prisoner voluntarily 
returned and surrendered himself to the sheriff, or 
that he was subsequently discharged under the insolv- 
ent laws. Ib. 

———_—_—_—_—_—_. 
BOOK NOTICE. 


A Treatise on the American Law of Real Property. By 
Emory Washburn, LL.D., Bursey Professor of Law in 
Harvard University; author of a Treatise on the Ameri- 
can Law of Easments and Servitudes. Fourth Edi- 
tion. In three volumes. Boston : Little, Brown & Co., 


876. 
eo works of Washburn, like those of Kent and 

Story, have become an integral part of American 
Law. A course of legal reading which omitted Wash- 
burn on Real Property, or Washburn on Easements, 
would be imperfect in the fundamental principles of 
the common law as applied on this side of the ocean. 
There are, to be sure, one or more English treatises 
which cover the whole ground of the English law 
in respect to real estate. These treatises are found 
in the libraries of many American lawyers interested 
in matters appertaining to landed property. But often- 
times the law of England does not apply to our changed 
circumstances and condition, and there is much that 
has become obsolete even there, but which still keeps 
its place in the law books as being necesary to explain 
what is left. The foremost work in that country— that 
of Cruise—is thus burdened with a mass of matter diffi- 
cult to understand, and even hard to read, and of no 
value whatever to the American lawyer. The people 
of this country while attempting to adupt the common 
law, ignored as far as possible all that owed its origin 
to the feudal system. The only estate ever popular here 
was that of freehold, and the greater part of American 
land is occupied under no other title. So strong has 
been the antagonism in New York to titles not in fee 
simple, that a ccnstitutional prohibition against leases 
of agricultural lands longer than twelve years has been 
made. Then the statutes against perpetuities are much 
more strict, and much more strictly construed here 
than has been the case in England. Thus agreat mass 
of legal principles and of refinements of principle which 
was developed by the rules we have discarded, have 





been, so to speak, sloughed off by us. Until the pub- 
lication of the fourth volume of Kent’s Commentaries, 
however, our lawyers were without an elementary 
treatise upon our own law, and were compelled to do 
the best they could with the foreign works. The vol- 
ume of Chancellor Kent being only a part of a general 
treatise on American jurisprudence, was necessarily 
very brief in its statements of the law of real estate, 
and we were still obliged to go back to the old authors 
to find a full exposition of any given principle. 

The circumstances which led to the preparation of 
the work of Mr. Washburn, are set forth in the preface 
to the first edition, and are probably known to all who 
have read that or succeeding editions, and in this 
number we suppose is included almost every educated 
member of the bar who has entered it during the past 
fifteen years. These books have been read not merely 
because they happened to treat upon an essential sub- 
ject about which the lawyer must needs be informed, 
but because the easy and attractive style of the author 
made the perusal of them pleasant as well as instruct- 
ive. In fact, the circumstance that they were easy 
to read, impressed the truths therein contained more 
effectually and durably upon the mind than would 
have been the case if the style had been dry and unin- 
teresting. 

The caanges made in the law relative to real prop- 
erty, or rather the elaboration and expansion of that 
law during the last few years, have rendered a new 
edition necessary. In the present edition numerous 
new decisions have been drawn upon, and whatever 
the author deemed of value he has interwoven with, or 
added to his former work, and we have here the best 
expression extant of the whole American law in rela- 
tion to real property. Of course the mechanical exe- 
cution of the books is first class in every way. 

——___—_ 
OBITUARY. 
OHN LORIMER GRAHAM, for many years promi- 
nent in the legal profession of New York, died at 
the residence of his son, in Flushing, N. Y., on July 
22d: He was the son of the late Dr. John A. Graham, 
a gentleman born in this country, who was engaged in 
practice in the criminal courts during the early part of 
the present century. The subject of this sketch was 
born in London, England, March 20, 1797, during the 
temporary residence of his parents. He prosecuted 
part of his judicial studies with Judge Tapping Reeve, 
at Litchfield, Conn., and finished them in New York 
in the office of John Anthon. He was admitted to 
the bar in 1821. He commenced practice in New York 
city, and soon acquired a large business. He gained 
considerable prominence in mercantile law, being suc- 
cessively at the head of the noted firms, ‘‘Graham, 
Noyes & Martin,’”’ and “‘Graham, Wood & Powers.”’ 
He added to the fortune left him by his father, and 
became one of the wealthiest men inthecity. He 
held several prominevt positions in the State militia, 
but at an early age declined further military honors. 
In 1834 he was appointed a regent of the State univer- 
sity, which position he continued to hold to the time 
of his death. In 1840 he was appointed postmaster at 
New York city, which office he filled for four years. 
In 1861 he was called to Washington to occupy a confi- 
dential position in the treasury department. While 
there he met with a severe accident, which produced 
paralysis and led to his retirement soon after from 
active life. 
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He was married in 1818 to Miss Emily Clason, and 
thereafter occupied a leading position in society. He 
was generous toward literary, scientific, religious and 
benevolent enterprises, and was connected with the 
prominent societies for the advancement of those 
matters. Four sons, all in successful business, and a 
daughter survive him. 


——_—@—___—__— 
CORRESPONDENCE. 


Tue Cope or REMEDIAL JUSTICE. 


To the Editor of the Albany Law Journal: 

Sir —Can you enlighten me as to the meaning of the 
last paragraph of section 419 of the new Code of Reme- 
dial Justice. If I interpret it rightly it is a strange 
provision. LAWYER. 

New York, July 18, 1876. 


Sections 419 and 420, which are connected closely, 
read as follows: 

$419. A copy of the complaint may be served with the 
summons. In a case specified in the next section, unless 
they are served together or a notice is served with the 
summons, to the effect that upon default judgment will be 
taken for a specified sum of money, for which the com- 
plaint also demands judgment, the plaintiff cannot take a 
judgment by default without a special applicatien to the 
court therefor. If the defendant has appeared, tne appli- 
cation can be granted only upon payment of his taxable 
costs. 

§ 420. A case referred toin the last section is where the 
complaint sets forth one or more causes of action, each 
consisting of the breach of an express contract to pay ab- 
solutely or upon a contingency a sum or sums of money 
fixed by the terms of the contract, or capable of being as- 
certained therefrom by computation only, or an express or 
implied contract to pay money received or disbursed, or 
the value of property delivered, or of services rendered by, 
to or for the use of the defendant or a third person, and 
thereupon demands judgment for a sum of money only. 
This section includes a case where the breach of the con- 
tract set forth in the complaint is only partial, or where 
the complaint shows that the amount of the plaintiff's de- 
mand has been reduced by payment, counter-claim or other 
credit. 

(We think the meaning is plain enough. If a copy 
ef complaint or a notice, which is equivalent to the 
notice now embraced in the ordinary summons for 
money, is not served with the summons, the defendant 
may appear and recover costs, which we suppose must 
be paid before judgment can be entered. It is, we 
think, a proper provision. No plaintiff need be in- 
jured by it, as it will be easy to serve the complaint or 
notice with the summons. ] 


“ARBITRATION CLAUSE IN PoLiciEs OF INSURANCE.” 


To the Editor of the Albany Law Journal: 

Sir — Your correspondent, Mr. Murray, on page 48, 
of the current volume of your journal, seems to be 
misled by the case of Ins. Co. v. Morse, 20 Wall. 451. So 
far at least as stating generally that the arbitration 
clauses in policies of insurance have been declared 
illegal and void, a declaration which you have on page 
19 of the present volume said it was the duty of the 
courts to make, the fact is contrary to Mr. Murray’s 
statement, and an insuperable obstacle to the success 
of your suggestion to the courts. The clause in 
question has been upheld by the highest court of Eng- 
land in the case cited by Mr. Murray, viz.: Scott v. 
Avery, 5 H. of L. Cas. 811, and I opine will be followed 





and approved by every intelligent court or tribunal 
as often as the case comes before it. 

But the arbitration clause must be such an one as 
your article referred to, viz.: To adjust the amount of 
the loss, leaving the remedy still to the courts to en- 
force payment or decide the question of liability. 
Where the clause attempts to so oust the courts from 
jurisdiction as to either of the latter matters, then it 
is void, but not otherwise, and the clauses now in 
vogue all carefully recognize the distinction, and were 
expressly prepared, so as not to be objectionable, on 
the grounds suggested by Mr. Murray. 

I must also take issue with your manifest prejudice 
against insurance companies, but it would extend this 
article too much to enter into a discussion of the dif- 
ferent clauses in insurance policies, especially the limi- 
tation clause, which has been upheld and commended 
by the courts of last resort, both here and in England, 
to at least a score. I can only close by adding that no 
class of corporations has been victimized by fraud and 
double dealing to the extent that insurance companies 
have been. Respectfully, 

J.W. J. 

CINCINNATI, O., July 19, 1876. 

INCIDENTAL INJURIES. 
To the Editor of the Albany Law Journal: 

Srr—In the very able article of Judge Cooley on 
** Incidental Injuries,’’ in the last number of the Jour- 
NAL, there is one sentence which, standing as it does, 
seems misleading if not erroneous. Discussing the 
question of flowage, the author says: ‘‘ The question of 
liability where one improves his land by artificial 
drains, which cast the water upon a lower proprietor, 
is difficult. No doubt he may improve them by filling 
up low and wet places without incurring liability to a 
lower proprietor, upon whom the flow would be in- 
creased, just as the public may lawfully improve the 
streets and public grounds, though the improvement may 
have the effect to cast the falling or surface water upon 
adjoining grounds.”’ 

Undoubtedly the cases cited sustain this view, but 
these cases have been so often, both expressly and 
impliedly, doubted, modified and overruled that the 
contrary view might well have been given some weight. 
We believe that in every case that has been decided, 
outside of Massachusetts and Rhode Island, it has been 
held that a city is liable if it constructs a sewer, ditch 
or drain in such a way as to cast a stream of water 
upon the ground of a lower proprietor.’”’ Nevins v. 
City of Peoria, 41 Ili. 502; City of Aurora v. Gillett, 
56 id. 132; City of Pekin v. Brereton, 67 id. 477; Petti- 
grew v. Village of Evansville, 25 Wis. 223; Rhodes v. 
City of Cleveland, 10 Ohio, 160; Pennoyer v. City of 
Saginaw, 8 Mich. 534; O’Brien v. City of St. Paul, 18 
Minn. 176; Gilman v. Laconia (N. H.) Am. Law 
Times Rep., Aug. 1875, p. 357. And the later and 
better considered decisions seem to hold, that when 
a city is grading or repairing its streets, casts water 
upon adjacent grounds, in an unusual place, or 
in considerably increased quantities, it is liable for all 
damage done. Nevins v. Peoria, 41 Ill. 502; Aurora 
v. Reed, 57 id. 38; McCord v. High, 24 Iowa, 336; 
Thurston v. St. Joseph, 51 Mo. 510; Rowe v. Addison, 
34N. H. 306. 

These numerous decisions would seem to cast some 
doubt upon the statement quoted above. 

TRICE. 

Toxepo, O., July 24, 1876. 
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NOTES. 


HE Washington Law Reporter says: The investiga- 
tion into the charges preferred against Judge 
Wylie by Captain Grant is rapidly drawing to a close, 
and the testimony which has so far been given in has 
failed to establish a single material fact alleged in the 
paper of accusation. The complainant has had the 
most extraordinary privileges extended to him by the 
committee, and the records of the court have been put 
fully into his hands. Great indulgence has also been 
allowed him in the summoning of witnesses, and the 
time of the committee has been entirely at his dispo- 
sal. The result of it all is that nothing has been 
brought to light at all reflecting upon the honor of 
Judge Wylie. 

We have received from the Hon. William Beach 
Lawrence a very elaborate and interesting letter on 
our Extradition relations with England, which we shall 
publish, in a supplement, next week.— We should 
have stated last week in connection with Mr. Wood’s 
letter, that the chapter of his work on “ Master and 
Servant,” given in the LAw JOURNAL, was printed 
precisely as it was stereotyped. If the matter had 
“not been corrected or revised by him,” it was his 
fault, inasmuch as proofs had been furnished to him 
and had been returned by him. 


The American Law Review for July, in an article 
reviewing Washburn on Real Property: ‘‘ We cannot 
forego the opportunity which a notice of these vol- 
umes affords to advert to the relation which their au- 
thor holds to the members of the legal profession as a 
teacher as well as a writer. The public announcement 
has recently been made that he is about to retire from 
his professorship of law in Harvard University at the 
end of the present academical year, a place which he 
has occupied with distinguished honors and usefulness 
for twenty years. He commenced the practice of law 
nearly fifty-five years ago, and had many pupils before 
he became a professor. Among all those who have 
enjoyed the benefit of his instruction and influence, 
some of whom have already passed through all the 
stages of a lawyer’s experience, we can safely say that 
there is not one who does not feel toward him the 
strongest feelings of attachment and respect. Witha 
sympathetic nature, which made him the friend as 
well as the guide and counselor of the young men 
who studied in his office or in the law school, he has 
been an inspiration and example to them in public 
spirit, in personal character, and in all that is honora- 
ble in professional life. Among the results of his la- 
borious and distinguished career, none can be more 
precious to him than the treasures of affection and 
gratitude which will go with him to his retirement.”’ 

The Supreme Court of the District of Columbia, 
at its late general term, passed upon the question 
of the rights of the captors of the confederate cruiser 
Florida, which, while anchored in the neutral port 
of Bahia, was captured by a war vessel of the Uni- 
ted States and brought into Hampton Roads, by a 
prize-crew, where she was accidentally sunk; Brazil 
demanded and received satisfaction from the United 
States for this violation of her neutrality; and this 
circumstance, in connection with the illegality of the 
seizure, was held to conclude the rights of the captors, 
and that she could not be condemned as prize. 





Mr. Justice Davis, in the United States Circuit Court 
for Illinois, has affirmed the validity of the tax im- 
posed by the State board of equalization on the capital 
stock of railroad corporations of that State, and has 
dissolved all the injunctions restraining collection. 
The Indianapolis and St. Louis railroad company, 
however, being an Indiana corporation, obtains a per- 
petual injunction.—-The Utah Territorial Supreme 
Court has affirmed the decision of the District Court 
in the case of Gen. Reynolds, being the test case as re- 
gards polygamy, convicted and sentenced to two years’ 
imprisonment and $500 fine. The case is now appealed 
to the Supreme Court of the United States. 

The London Echo, in speaking about the election of 
coroners in Engjand, says: He (the intelligent for- 
eigner) would be told that all judges are the pick of the 
legal profession ; that they are appointed by the crown, 
and in no way subject to the fickle popularity of the 
people; that they are paid large salaries, and are, there- 
fore, beyond the reach even of a temptation to make 
their office a means of emolument. While the intelli- 
gent foreigner was filling his note-book with these 
particulars, and himself with admiration at a system 
so perfect, he might eddy into the midst of a bawling 
mob carrying boards, and braying each other deaf with 
trombones. He would be seized before he knew what 
it was all about, and pressed to ‘‘ vote for Jobson,” or 
“plump for Gallipot.’’ Hoarse men—redolent of 
strong waters — would escort him to the poll, and then 
he would learn that this was the method adopted in 
the nineteenth century of electing an important judge 
called a coroner. In time he would probably ascer- 
tain something regarding his functions. He would 
find that the office was as old as the Saxons, and that 
though all England had been changed many a time 
since Athelstan’s day, that the ‘‘crowner,”’ and the 
“* crowner’s quest-law,”’ had been practically unaltered 
during a thousand years. At the *‘ Red Lion,’’ where 
the newly elected judge was entertaining his commit- 
tee, he would hear that it was only recently that the 
coroner received a salary, that formerly he was paid 
fees, and that frequently he has been accused of 
trumping up cases for the sake of the guineas that 
would accrue to him. That the ‘‘crowner’’ was a 
popular person he would hardly learn. A gentleman 
who, at his own sweet will, can at any time summon 
twelve tradesmen from their shops to confirm his 
opinion as to how a dead man got into the water, or 
another was run over by a wagon, cannot receive over- 
abounding love in the parish. Finally, that the coro- 
ner is liable, like the rest of erring mortals, to make 
many mistakes, will be one of the most unanimous 
opinions to which the assembled wisdom of the Red 
Lion will give force. —— The same paper, in respect to 
the qualifications of coroners and their manner of 
transacting business, says: ‘* In six cases out of ten he 
has neither medical nor legal knowledge, though his 
duties require both. Fortunate will it be if he is a 
second-rate solicitor, or a local surgeon with more 
‘push’ than patients. Most likely he is a tolerably 
intelligent land surveyor, or more than ordinary lo- 
quacious auctioneer, who is skillful at winning the 
people’s heart—and vote. Last of all, he will learn 
with astonishment that the coroner, though a judge, 


has no court, but generally transacts his business in a 
public house. From the bar of the tavern the twelve 
good men and true proceed to discharge their grave 
duties; to the bar they return to hold a subsidiary 
inquest, it may be, till near midnight.” 
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CURRENT TOPICS. 


MONG the so-called improvements in criminal 
++ procedure made in some of the Western States 
is the abolition of the grand jury, and some of the 
reformers in other States are crying out against this 
institution as an unnecessary and expensive part of 
our method of administering penal justice. There 
is no doubt that in certain cases the investigation 
before the grand inquest adds somewhat to the cost 
of the proceeding, and may, perhaps, delay some- 
what the events known as conviction and sentence. 
Probably where the evidence on the part of the 
prosecution is conclusive and easily gotten at, the 
necessity of having the witnesses give in their testi- 
mony two or three times operates oppressively, and 
there would be much time and trouble saved if one 
appearance only of witnesses was necessary. Yet, 
in those instances where there is much doubt an im- 
partial examination by a jury of the prosecutor's 
evidence is of benefit both to the public, and to the 
accused individual, to the public by enabling it to 
dispose promptly of uncertain cases, so that they do 
not clog up the criminal calendar, and to the indi- 
vidual by saving him from the humiliation of a pub- 
lic trial where there is no prima facie case against 
him. The grand jury is an inherent part of the com- 
mon:law system, and it has for centuries answered 
a good purpose. It may occasionally prove an ob- 
stacle to the speedy punishment of crime, but 
we think it more often proves one to malicious 
prosecution. The penal system of the common 
law has many defects which it is the duty of 
legislation to remove, but we cannot think the 
grand jury is one of them. In the prosecution 
of those accused of crime too much care can- 
not be taken that an unjust conviction be 
not had, and a public trial for a felony ought not to 
be undertaken unless there is prima facie evidence 
enough to satisfy twelve men that the charge is 
probably true. 


A correspondent whose communication appeared 
last week (page 79) charges us with “ manifest pre- 
judice against insurance companies.” Tle misap- 
prehends entirely our feeling with regard to these 
organizations. We think that the business of in- 
surance legitimately conducted is not only a great 
convenience, but a necessity at the present time. 

Vou. 14.— No. 6. 





We further think that for the most part it has here- 
tofore been legitimately conducted. What we have 
objected to was a disposition on the part of insur- 
ers to cumber up the contracts they make with 
numerous provisions relieving them from the ordi- 
nary liabilities they are supposed to assume. These 
kinds of provisions we believe as a rule to be 
productive of more wrong to the one party than 
they prevent to the other, and we are opposed to 
them, whether they appear in an insurance, or a 
carriers’ contract, and believe the courts should be 
deliberate about giving them effect. Besides, many 
of the provisions inserted in insurance policies are 
of a remarkable nature, and if the full effect were 
given to them that their contrivers designed, no in- 
surance policy would be valid. Then the business 
of insurance, particularly that of life insurance, is 
carried on by some companies in a manner like that 
of no other business except peddling and begging. 
The applicants for insurance do not go to the in- 
surer, but the insurer comes to them, and by various 
promises and representations, more or less not in 
harmony with fact, induces them to be insured. The 
representations made by the insurance agents are, 
however, not warranties, and the insurers do not 
always feel bound by them. But let the assured 
make an erroneous statement, no matter how trivial 
and unimportant, and the policy is void. The in- 
surer, however, never discovers the error until the 
time comes to fulfill its part of the contract. It is 
then very quick to find out what will enable it to 
avoid its obligation. What we have all along main- 
tained is that the courts should hold both parties in 
these matters to what each was entitled to assume 
that the other promised, and to allow the various 
provisions inserted in insurance policies the most 
limited effect. If this were done, no harm would re- 
sult to any staunch company, and the opportunities 
for fraud on the companies would not be in- 
creased. 


Among the cases in the present day peculiar to 
New England jurisprudence are those relating to 
the validity of a contract made on Sunday. The 
early settlers of that region, anxious to insure the 
observance of that day according to their own way 
of thinking, engrafted into the law numerous legis- 
lative acts designed to prevent worldly traffic dur- 


ing what was conceived to be holy time. This leg- 
islation, as does all legislation designed to make men 
moral or religious, whether they will or not, failed 
to accomplish its design. Men notwithstanding the 
law labored and bought, and sold on Sunday. To 
be sure the traffic on that day was small in amount 
as compared with that on other days, but this dis- 
crepancy was caused by the habits of the people 
rather than the legal restriction. One of the provis- 
ions of this legislation was that all contracts made 
on Sunday should be void, and not enforce- 
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able by either party. This would appear theoreti- 
cally to be honest and fair, and probably productive 
of no harm to anyone. Such would perhaps be 
the case if all contracts made on that day were exec- 
utory on both sides, but in most instances a contract 
then made was performed on the part of one party 
while the obligation to perform remained to the 
other, who could refuse to perform upon the ground 
that the contract itself was invalid. Thus the fail- 
ing party, who had violated the law as much as the 
performing one, was enabled to commit another 
wrong. The law went, as do most laws of the same 
character, upon the principle that two wrongs make 
aright. At least the practical result of these laws 
has in many instances been to enable rascals to de- 
fraud, and thus dishonesty has been encouraged 
without so far as we can learn the better observ- 
ance of the Sabbath being secured. 


The article upon the extradition treaty which 
appears in this number of THE ALBANY Law Jour- 
NAL is probably the ablest contribution to the 
department of International Law, that the discus- 
sion resultant upon the Winslow extradition case has 
brought forth. The argument of Mr. Lawrence 
fully covers the matter, and it is fair and candid in 
respect to the position taken by all the interested 
parties. It is well worthy the attention it will un- 
questionably receive on both sides of the Atlantic, 
from all interested in the jurisprudence which gov- 
erns the intercourse of nations. 


The London Law Times says that suitors in Eng- 
land are abusing the new system of procedure. A 
large number of cases from the country were entered 
in London and Middlesex under the mistaken no- 
tion that a trial would sooner be had there than at 
the assizes. The Circuit Courts have in consequence 
very little business, and the London courts are 
nearly all closed for the long vacation. We sup- 
pose the country solicitors will learn a lesson from 
this experience, and hereafter endeavor to have 
their causes tried near home. If the effect of the 
procedure act should be to break up the centraliza- 
tion of law business in London, which has _hereto- 
fore existed, it will accomplish a great good, though, 
perhaps, not one which its promoters in parliament 
designed. 


One of the wants of the profession is a good sys- 


tem of legal nomenclature. How often is the prac- 
titioner bothered to tell under just what title to 
look for a principle of law, and he oftentimes is un- 
able to find what he wants for the reason that he 
and the index or digest he is consulting do not 
place the same things under the same heads. And 
the different law writers are totally at variance, 
indeed, not infrequently one is at variance with 
himself, and is apt to give different names to like 





enunciations of principle. Take for instance a state- 
ment like this: ‘The indorser of a promissory 
note is not liable unless presentment and demand 
are duly made, and notice duly given.” One person 
will index this under “indorser ” or ‘* indorsement,” 
another under ‘promissory note,” another under 
‘*bills and notes,” “nother under ‘‘ negotiable 
paper” or “negofiable instrument.’”? The latter 
would be the most logical and comprehensive title, 
still, no fault could be found with a location un- 
der either of the other names. But there are some 
titles which have crept into the books which are 
mere catch-words, and not the names of abstract 
subjects. The most frequent instances of this class 
are where the positions occupied by the persons 
who have chiefly to do with the subject are named 
instead of the subject itself. Such for example are 
the titles. ‘‘Principal and Agent” instead of 
‘¢ Agency,” ‘‘ Principal and Surety,” instead of 
‘¢ Suretyship,” ‘* Vendor and Purchaser,” instead of 
‘** Sale,” etc., etc. These titles to be sure have the 
sanction of use, but they are, nevertheless, not 
logical or elegant.” It would be just as proper to 
arrange matters relating to pleading and practice 
under the title of ‘‘ judge and attorney,” because 
persons occupying those positions have most con- 
cern with such matters. Of course no two minds 
would perfectly agree upon a method of nomencla- 
ture, but we think an arrangement of titles is possi- 
ble, which would be acceptable to the profession, 
both readers and authors. 


A case of conflict of jurisdiction arose last week 
in Orange county. A sentinel on guard at the Mili- 
tary School at West Point shot and killed the driver 
of a carriage who was attempting to enter the 
grounds connected with the school. An investiga- 
tion of the circumstance was had by the State 
authorities which resulted in the issue of a warrant 
for the arrest of the sentinel upon the charge of 
murder. The United States military authorities 
refused to deliver him up, but he was placed in the 
custody of the United States Marshal where he still 
remains. 


How far an attorney is bound to preserve secrets 
communicated to him by a client is a question in 
ethics that is apt to trouble those who are just com- 
mencing their professional life. The feeling of the 
public generally is that the lawyer who does not at 
once openly denounce one retaining him when he finds 
that his client has not been exactly fair in his deal- 
ing, is as bad or even worse than the client. This 
feeling is not an unnatural one, but it comes from a 
want of experience in business matters. The 
necessity of the existence of professional confidence 
is but dimly comprehended by the mass of people, 
and often even educated, and in most respects sen- 
sible persons set very little value upon it as com- 
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pared with what they believe to be of the first 
importance, namely, the punishment of fraud or 
crime. These things have their influence upon the 
unpracticed attorney, and sometimes lead him to 
betray confidence. The position that the lawyer 
should take is this, that he will not seek to learn his 
client’s secrets any further than is necessary to ena- 
ble him to transact the business in hand intelli- 
gently, and such matters as are intrusted to him he 
will preserve inviolate. There may be cases where, 
to prevent meditated injustice, an attorney will be 
justified in betraying faith, but such an instance 
will not happen to any one more than once in his 
life-time. The business of a lawyer is much of it 
of a private nature, and he is apt to become acquain- 
ted with matters relating to his clients that it is 
important to conceal from the public. He has no 
right to communicate these matters to any one. So 
far as confidence is reposed in him, he should be as 
a sealed book. Both professional honor and pro- 
fessional duty require this. 


The great amount of time taken in the trial of 
cases of impeachment suggests the feasibility of 
changing the tribunal for their hearing and determi- 
nation. The cost of the national legislature is too 
great, and the business pressing upon it too import- 
ant to have it devote weeks, and perhaps months to 
the exclusion, wholly or partially, of other matters 
for the purpose of deciding whether or not an indi- 
vidual shall be thereafter disqualified from holding 
office. That a court having power to pass upon 
such matters is necessary is unquestionable, but we 
think that sooner or latter the legislative body will 
have to be relieved from the duty because it will be 
beyond their power to perform it. 


According to the Pittsburgh Oommercial, Judge 
Emmons, of the United States District Court for 
the Southern District of Ohio, has decided that 
counsel have no right, when examining witnesses, 
to badger and abuse them, and intimates thatif this 
decision is followed it will work a revolution in 
legal practice. We do not understand the ruling 
of Judge Emmons to be at variance with what the 
courts have always held. The manner of conduct- 
ing the examination, both direct and cross, is very 
largely in the discretion of the court before which 
the trial takes place, and judges are always prompt 
to repress any thing that looks like abuse on the 
part of examining counsel. But in this matter each 
case stands on its own merits, and the same rule 
cannot be applied to every person. An honest and 
intelligent witness usually has no trouble, it is only 
those who are either intentionally dishonest or are 
so prejudiced that they cannot narrate facts truth- 
fully, that are worried by the badgering and abuse 
of the lawyers, 





NOTES OF CASES. 


T= case of Central City Savings Institution v. 

Walker, recently decided by the Court of Ap- 
peals, involves the question of the liability of the 
stockholders of a corporation, whose corporate ex- 
istence has expired by the limitation of its charter. 
The defendants were stockholders in a manufactur- 
ing company created under the law of the State of 
New York, and became such during the continu- 
ance of its corporate existence. After that had 
ceased the manager transacted the business as had 
been previously done, and upon a promissory note, 
which he signed as agent of the defunct corpora- 
tion, borrowed money of plaintiff. It was not shown 
that defendants knew that the term of the charter 
had expired, but it was claimed that the receipt of 
a dividend by them, declared after such event had 
taken place, rendered them partners as to third par- 
ties dealing with the so-called corporation. The 
court held thatit not being shown that defendants 
had knowledge of the expiry of the charter, or that 
the dividend was made from profits arising from the 
business since that event, the defendants were not 
liable. This seems to be in accord with the doc- 
trine laid down in Baldwin v. Barrows, 47 N.Y. 199; 
Thicknesse v. Bromilow, 2 Cromp. & J. 425; Dounce 
v. Parsons, 45 N. Y. 180; and the case is distinguished 
by the court from the cases of Nat. Bank of Water- 
town v. Landon, 45 id. 410, and Fuller v. Rowe, 57 
id. 23. 


The Court of Appeals have decided in English v. 
Delaware & Hudson Canal Company, that a passen- 
ger has some rights which a railroad conductor is 
bound to respect. The plaintiff had once paid his 
fare, and when it was again demanded, resisted an 
attempt to eject him from the cars, and for the dam- 
ages done in the transaction brought action. The 
court held that he had a right to maintain his place 
in the car by force, the conductor being in the 
wrong. The case seems to limit the doctrine of 
Townsend v. N. Y. C.& H. R. R. 00.,56 N. Y¥. 296, 
that no one has a right to resort to force to compel 
the performance of contract made with him by an- 
other. The case in question holds that force may 
be used by the passenger when the conductor is in 
the wrong. This is right. To say that a party 
must submit to the wrongful act of a railway serv- 
ant and seek his redress in the courts, which is sub- 
stantially what is held in Townsend v. N. ¥. C. & 4. 
R. R. Co., is putting travelers at the mercy of the 
servants of railway corporations. In the present 
case the train was already in motion when the re- 
moval was undertaken. This, under the rule in 
Sanford v. Eighth Ave. R. R. Co., 238 N. Y. 848, 
would justify resistance even if the passenger was 
not in the right. 
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PROFESSOR WASHBURN’S CLOSING 
ADDRESS. 


ppuoemenos: WASHBURN, upon retiring from 

the place he had so long and so ably held in 
the Harvard Law School, made an address to its 
members from which we have been permitted to 
make two or three extracts, some of which we give 
here: 

‘¢* Here I wish to correct one of those imaginary 
difficulties which beset the way of many, if not 
most, of the young men who are preparing to enter 
the Bar. They are accustomed to associate with 
the qualifications of a lawyer, a capacity for extem- 
pore public speaking, as they have listened, with 
admiration, to some of the displays of oratory which 
are occasionally witnessed at the bar. And when 
they make a comparison between these and their 
own unfledged efforts to soar in debate, they gravely 
conclude that they can never make their way in the 
profession. So it is, when they witness a skillful 
cross-examination of a witness in court, or the 
ready retort of counsel when pressed by the skill 
of an antagonist. Now in all probability that law- 
yer whose power they so much admire, owed little 
or nothing of his success to any original genius, or 
any rare combination of native brilliant talents. In 
nine cases out of ten, if the sources of his power 
were analyzed, they would be found to consist of 
hard work, patient industry and well-directed cul- 
ture, united with a fair share of good common 
sense and a faithful preparation for the proper con- 
duct of his cause, not one of which is beyond the 
attainment of any man with fair average talents. 
Few of the powers which are common to man, are 
more susceptible of cultivation and improvement 
than that of thinking connectedly, and giving ut- 
terance to one’s thoughts in clear and intelligible 
statement. Indeed, words are the instruments 
by which one carries on a continued process of 
thought, and if he would be content to make use, 
in communicating those to others, of the same words 
which he employs in the art of thinking, he could 
hardly fail to make himself, at once, both interest- 
ing and intelligible. Whereas, there is a natural 
fluency of speech which some men, unfortunately for 
themselves, possess where words take the place of 
ideas, and men listen to them without being either 
moved or convinced. Such a power is a dangerous 
one for a lawyer, from the temptation it holds out 
to let it supply the place of thought and prepara- 
tion. What a court and jury want of a lawyer, is to 
tell them, in a manner they can understand, what 
he wants them to do or decide, and why it should 
be done. His business is to inform and convince, 
and persuade, not to amuse or entertain. And 
courts and juries will listen to him as long us they 
see he is in earnest, and can make them understand 
the grounds on which he rests his claim upon their 





consideration. I venture therefore to maintain, 
that any fair-minded young man, with any thing 
like a proper training to fit him for the bar, if he 
will prepare his cases properly, and forget himself 
while he lets his case speak through him, can make 
an argument to a court or jury with credit to him- 
self and benefit to his client, and this experiment 
repeated a few times will forever relieve him from 
that painful misgiving with which he rises, for the 
first time, to collect and give utterance to the 
thoughts which are struggling inhisbrain. * * * 
‘‘There is one thing more of which, in candor, I 
ought to apprise you, and that is, if you have chosen 
the profession with a view of thereby making your- 
selves rich, you will, in all probability, be fated to 
be disappointed. The profession has few prizes of 
that kind, and the Bulls and Bears of Wall street 
would find themselves singularly out of their sphere 
at a board of practicing lawyers. What it holds 
out is a reasonable hope, by industry, economy and 
devotion to business, to earn a reasonable compe- 
tency, and that noble reward for generous minds 
which cannot be measured by dollars and cents, the 
respect which men pay to worth and talent, where- 
ever they find them.” 

‘*T wish to say a few words upon a matter which 
troubles sensitive minds, both inside and out of the 
profession, and that is, how fara lawyer can honestly 
and honorably engage in the defense of a person 
charged with a crime, where he has reason to sup- 
pose his client is guilty. To my mind there are no 
two sides to the question, provided the lawyer deals 
fairly with what properly comes before the court. 
He has no right to tell the jury he believes his client 
innocent, if he does not. But he not only has a 
right, it is his duty, to see that the defendant has 
fair play, and if the proof of his guilt fails, or the 
witnesses against him are prejudiced or perjured, 
he is bound to give his client the benefit of its ex- 
posure, and if he thereby escapes, justice may fail 
in that particular case, but the great and holy cause 
of justice will be advanced by it. Such trials are 
not mere battles between the Commonwealth and the 
prisoners at the bar. They are but incidents in the 
working of that system, upon the purity and integ- 
rity of which, men hold their lives, their property 
and every thing they account dear, in security. 
Men belive these to be safe because they hold them 
by the same law which watches over and guards 
the rights and persons of their fellow-citizens from 
the humblest to the highest. But let it be ever un- 
derstood, that a man, because he is poor and friend- 
less, under a charge of crime, can be seized and 
dragged before a court and, because there is a popu- 
lar clamor against him, no man can be found to see 
that he is fairly dealt by, and fairly convicted if 
found guilty, his conviction and punishment would 
do more to weaken public confidence in the admin- 
istration of the law, than the escape of a score of 
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men suspected of crimes. No, the lawyer who in 
such a case consents to take the defense of such a 
man, and conducts it in good faith, instead of doing 
a dishonest or a dishonorable act, is a benefactor to 
the very community who cry out against him. Had 
the victims of the delusion of witchcraft in 1692, 
been defended by counsel who dared to expose the 
falsity of the evidence upon which they were con- 
victed, Massachusetts might have been spared that 
foul blot upon the fair fame of her courts. Even 
the exasperated populace of Boston, when the ex- 
citement was over, were ready to join the tribute of 
applause of John Adams and his associates as pub- 
lic benefactors for their courage in daring to defend 
the British soldiers who had shot down Crispus 
Attucks in the streets of that city in 1770.” 
scissile 
THE EXTRADITION TREATY. 


LETTER FROM Hon. WILLIAM BEACH LAWRENCE. 
OcuRE Point, Newport, R.I., | 
July 25, 1876. } 

My DEAR Srr —I had nearly completed a chapter 
on Extradition for the fourth volume of my ‘‘ Com- 
mentaire sur le Droit International,’ etc., when I 
learned that a question had been raised by the United 
States as to the interpretation of the tenth, or Extra- 
dition article, of the treaty of August 9th, 1842, be- 
tween the United States and Great Britain, being the 
earliest convention on that subject nowin existence, 
to which either of these countries is a party. 

By this article the two parties agree to deliver up to 
justice all persons charged with one of the crimes enu- 
merated in the article, viz., murder, or assault with 
intent to commit murder, or piracy, or arson, or rob- 
bery, or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either, and who 
should seek an asylum, or should be found within the 
territories of the other. But it is provided that this 
shall only be done upon such evidence of criminality as, 
according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his ap- 
prehension and commitment for trial, if the crime or 
offense had been there committed, and it gives power, 
jurisdiction and authority to the respective judges and 
other magistrates of the two governments, upon com- 
plaint made under oath, to issue a warrant for the 
apprehension of the fugitive or person so charged, that 
he be brought before such judges or other magistrates 
respectively, to the end that the evidence of criminal- 
ity may be heard and considered; and it further pre- 
scribes, as a condition precedent to any surrender, that 
if on such hearing the evidence be deemed sufficient 
to sustain the charge, it shall be the duty of the exam- 
ining judge or magistrate to certify the same to the 
proper executive authority, that a warrant may issue 
for the surrender of such fugitive. 

It is now contended by the United States that, 
although the requisition is ifor a specific charge, and 
though the evidence applies only to that charge and 
would be relevant to no other, if such person be sur- 
rendered, he may, upon being brought within the ju- 
risdiction of the party demanding the surrender, be 
tried not merely for the offense for which he has been 
demanded, and to which the evidence, on which the 





extradition was granted, was alone applicable, but for 
any other crime or offense, whether it be of the same 
class as that charged or of another description of crime 
or offense included in the treaty. or even for an offense 
to which the treaty in no matter refers. 

A demand of extradition for forgery of one Winslow 
having been made in February, 1876, by the govern- 
ment of the United States on that of England, and the 
latter, induced by the fact that measures had been 
taken to try for other offenses one Lawrence, who had 
been previously surrendered on a similar charge, and 
that the right to do so wus claimed by the United 
States, having declined to make the surrender, with- 
out an assurance that Winslow would not be tried for 
any other than the particular offense to which the pro- 
ceedings related, the President, by his message of June 
20th, 1876, submitted to Congress ‘“‘to determine 
whether the article of the treaty (of August 9th, 1842) 
relating to extradition is to be any longer regarded as 
obligatory on the government of the United States, or 
as forming part of the Supreme law of the land.” 

The view taken by the United States being, as I 
conceived, not only at variance with the text of the 
treaty as construed by the recognized rules of inter- 
pretation and the laws of both countries passed to give 
effect to treaties of extradition, but the assertion of a 
claim to convert a concession made for a specific case, 
and with proper safeguards against abuse, to an un- 
limited and undefined criminal jurisdiction over every 
person extradited from a foreign State under whatso- 
ever pretext, I deemed it my duty to defer the pub- 
lication of my work, till [could have an opportunity 
of correcting my conclusions by the study of the notes 
of the eminent statesmen, by whom the controversy 
between the two countries was being conducted. 

This I have been enabled to do, not only by an ex- 
amination of the papers laid before Congress, in the 
case of Winslow, but in the more extensive documents 
submitted to Parliament, including the Earl of Derby’s 
note to Mr. Hoffman of June 30th. 

The British Government meets the issue tendered 
by the United States. The essential principles of 
extradition, as presented by England, are that a per- 
son can be tried for no offense except the one for 
which he is surrendered. This is the proper con- 
struction of the treaty of 1842. Her Majesty’s gov- 
ernment thinks that the act of 1870 is important; but, 
without it, it would maintain the same position. The 
government maintains the right of asylum until crim- 
inality, according to the law of England, is shown. 

‘The meaning of the article X of the treaty of 1842 
obviously is,’’ says Lord Derby, ‘“‘that the country 
which is called upon to surrender a person who is 
under its protection, may know both the crime of 
which that person is accused, and also that the evi- 
dence discloses facts which would amount to that 
crime according to the law of the surrendering coun- 
try. 
™ If a person within the jurisdiction of Her Majesty 
were accused of arson, and the evidence did not 
establish a case of arson, according to British law, Her 
Majesty’s government would refuse the extradition; 
but if the same person were demanded upon an alle- 
gation of forgery, and a prima facie case of forgery, 
according to British law, having been established, he 
were surrendered, and were afterward to be tried, 
convicted and punished for that which might be arson 
by foreign law, but is not by the law of this country, 
he would be convicted and punished for the very 
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offense for which his surrender had been in the first 
instance refused. 

“The circumstances alleged to constitute any one 
of the offenses specified in the treaty, may be such as 
to show the close connection of political considera- 
tions with the offense charged, and the surrendering 
country, which must be the judge of whether the 
offense is oris not political, must have an opportu- 
nity of exercising this judgment by the facts of the 
case being presented to it. 

“Her Majesty’s government do undoubtedly and 
unreservedly maintain that the act of 1870 imposes no 
condition new in substance upon the treaty of 1842, 
inasmuch as the true meaning of that treaty is that 
a person accused of aspecified crime or specified crimes 
shall be delivered up to be tried for the crime or crimes 
of which he is accused ; and an agreement between two 
powers, that the right of asylum, equally valued by 
both, shall be withdrawn only in respect of certain 
specified offenses, implies, as plainly as if it were 
expressed in distinct words, that, in respect of the 
offense or offenses laid to his charge, and such offense 
or offenses only, is the right of asylum withdrawn, 
and that as a consequence, independently of the act of 
1870, it is the duty of each government to see that the 
treaty obligations in that respect are recognized and 
observed by the receiving power.’’ Parliamentary 
Papers (North America) No. 2, 1876. Further corre- 
spondence respecting extradition, page 19. 

In order to enter intelligently on the examination 
of the controversy, it is proper to disabuse the public 
mind of the erroneous impressions which exist as to 
the nature and character of extradition treaties, and 
the extent to which they enter into the administra- 
tion of criminal justice. 

The surrender by a country of its citizens, or even 
of foreigners, who have sought a refuge in it, relying on 
the right of asylum —a right which is an inviolable at- 
tribute of independent sovereignty —finds no place in 
that common law, which both Englishmen and Ameri- 
cans have ever relied on as a security for life, liberty 
and property. 

How far such a surrender is consistent with Magna 
Charta, or the bill of rights, as incorporated into the 
organic laws of all the States of the Union, which 
declare in terms, more or less precise, that ‘‘no mem- 
ber of the State can be disfranchised or deprived of 
any of the rights or privileges secured to any citizen 
thereof unless by the law of the land or by the judg- 
ment of his peers,’’ or with the Constitution of the 
United States, which was intended to protect, cer- 
tainly in all cases of federal cognizance, all persons 
within our jurisdiction from being held to answer for 
a capital, or otherwise infamous crime, without the 
presentment or indictment of agrand jury, or deprived 
of life, liberty and property without due process of law; 
and which professes to secure ‘‘in all criminal prose- 
cutionsa speedy and public trial by an impartial jury,”’ 
is a matter which it is not my intention to discuss 
in this place. 

The unconstitutionality of any treaty, by which an 
American citizen could be delivered up as a fugitive 
from justice, to the criminal jurisdiction of a foreign 
power, was maintained in the discussions which fol- 
lowed the single case, so disgraceful to our annals, in 
which it was pretended to give effect to the treaty of 
1794. The impossibility, consistently with the Consti- 
tution, of subjecting American citizens to trial before 
a court of which even a portion of the judges were 





foreigners, and not amenable to impeachment here, 
was made the ground of the refusal by President 
Monroe in 1818, subsequently repeated in 1824, to unite 
with England in the institution of mixed courts in 
furtherance of the suppression of the African slave 
trade. 

Waiving, however, the examination of these general 
propositions, which strike at the root of the power of 
extradition, whether by the spontaneous concession 
of a State or by treaty, there is another preliminary 
remark proper here to be made, and which is the more 
readily introduced in this place, as it disposes of the 
array of decisions of municipal tribunals, adduced by 
the American Secretary of State, as precedents for 
that construction of the treaty, for which he contends. 
Extradition treaties are international arrangements, 
and, like all other matters between States, are the 
subjects of diplomatic and not of judicial interpreta- 
tion. Even the provisions in the Constitution of the 
United States declaring treaties to have the force of 
law, and which brings them within judicial cognizance, 
can apply only to their internal operation and cannot 
affect foreign powers, unless indeed they contravene 
the Constitution, in which case, as was contended by 
Mr. Marcy on the occasion of the claim by the French 
consul, founded on the treaty of 1852, not to be obliged 
to appear in court as a witness in a criminal case, is the 
treaty void. Lawrence’s Wheaton, 1863, p. 432. 

That the extent to which extradition treaties apply 
is a question to be settled by the political depart- 
ment of the government, was indeed the view of those 
tribunals, on whose decisions Mr. Fish would seem to 
rely for his construction of the treaty. In Caldwell’s 
case, Benedict, J., says: ‘‘The prisoner was brought 
within the jurisdiction of the United States by virtue 
of a warrant of the executive authority of a foreign gov- 
ernment, upon the requisition of the executive de- 
partment of the government of the United States, 
and while abuse of extradition proceedings, and want 
of good faith in resorting to them, doubtless constitute 
a good cause of complaint between the two governments, 
such complaints do not form a proper subject of in- 
vestigation in the courts, however much those tribu- 
nals might regret that they should have been per- 
mitted to arise. To hold otherwise would, in a case 
like the present, put the government on trial for its 
dealings with a foreign power.’”’ United Stutes v. Cald- 
well, ;Blatchford’s Circuit Court Reports, vol. VIII, 
p. 133. 

In the case of Adriance v. Lagrave, in the Court of 
Appeals of New York, it was said: ‘‘ The right of ex- 
emption from prosecution is based upon the faith of the 
government which is necessarily uncertain and is a 
political and not a judicial question. Congress doubt- 
less has power to pass an act, similar to the English 
act referred to (act of 1870), as the whole subject of 
extradition is confided to the federal government. It 
has exercised this power by passing an act to protect 
fugitive criminals from lawless violence (15 U. 8. Stat. 
at Large, 377,$1). That these provisions ought to be 
extended to protection from other prosecutions or de- 
tention, I do not doubt, but until this is done by the 
law-making power, by treaty or statutes, we feel con- 
strained to hold that the courts cannot interfere.”’ 
(Adriance v. Lagrave, New York Reports, vol. LIX, 
p. 110.) 

And, in the case of Lawrence, on which was based 
the refusal to surrender the prisoner referred to in the 
President’s message, without discussing some of the 
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scarcely tenable reasonings of the court, I deem it suffi- 
cient to cite the paragraph with which the judge con- 
cludes: “‘ If an agreement exists between the govern- 
ments of the United States and of Great Britain, 
such as is set forth in the plea, the perform- 
ance thereof is within the power of the govern- 
ment by reason of its legal control over the prose- 
cuting officer. And all that need be said here is 
that such an agreement can avail nothing to a defend- 
ant setting it up by way of plea to the jurisdiction of 
the court before which this trial is moved by the gov- 
ernment.’’ Parliamentary Papers, North America, 
No. 1, 1876, Correspondence respecting extradition, p. 
77. The court, by overruling the demurrer, only de- 
cided that the defense under the treaty was a matter 
for the consideration of the government, whose duty 
it was to see to the fulfillment of the treaty, and which 
the extraditing government, not the individual, could 
exact. The French decisions are the same, as will ap- 
pear in the sequel. 

It is not a little remarkable that this last passage, 
which we take from the parliamentary papers, is 
omitted in the report of the opinion of Judge Benedict 
as communicated to congress. Sir Edward Thornton, 
in transmitting it, says: ‘‘The judge finally throws 
the responsibility upou the government of the United 
States.’’ Ib. p. 72. 

We may here refer to a case of some notoriety which 
recently occurred in this country, which shows that 
the executive, in the interpretation of extradition 
treaties, is not controlled by the action of the courts, 
and that even when on an appeal toa judge from the 
commissioner’s decision on habeas corpus, where the 
court sustained the commissioner’s decision, the judg- 
ment is not binding on the President. I refer to the case 
of Vogt, who was arrested here on application of the 
Minister of Germany for an offense committed in Bel- 
gium. The judge sustained the commissioner’s interpre- 
tation of the extradition treaty between the United 
States and Prussia, that the terms crimes ‘‘ committed 
within the jurisdiction of either party ’’ gave to Prussia 
aright to demand the extradition of one of her subjects, 
for an offense committed in a country foreign to the 
United States and Prussia, because, according to the 
Prussian law, he might be tried for the offense in Prus- 
sia. The President, however, disregarded the decision 
of the court and refused to surrender the prisoner to 
the German authorities. 

Vogt was afterward discharged on a writ of habeas 
corpus but was re-arrested at the demand of the Bel- 
gian minister, a treaty of extradition having been in 
the meantime made by the United States with Bel- 
gium. In deciding on a writ of habeas corpus, in which 
was involved the conformity of the documents, on 
which the arrest was made, with the treaty, the pre- 
vious proceedings under the Prussian treaty were then 
referred to. The court in discharging the writ said: 
“The language of this treaty with Prussia implies that 
if the examining magistrate deems the evidence suf- 
ficient to sustain the charge, and so certifies to the 
President, a warrant of surrender must issue, much 
more strongly than does the language of the treaty 
with Belgium. Yet, in the case of this very prisoner, 
when his surrender was asked under the treaty with 
Prussia, for the same alleged offenses of murder and 
arson that are involved in the present case, after the 
examining commissioner had committed him for ex- 
tradition, and this court had on writs of habeas corpus 
and certiorari, held the commitment to be legal, and 





the proceedings had been certified to the President, 
the President refused to issue a warrant of surrender, 
Inre Stupp, alias Vogt, Blatchford’s C. C. R., vol. xi, p. 
124. In that case his refusal was based upon the con- 
struction of the treaty. It is not to be doubted that 
he might, under like circumstances, properly base his 
refusal upon want of sufficient evidence of criminality. 
His refusal was in the exercise of an undoubted right. 
Whether he would have authority to order and enforce 
the surrender of a fugitive, after his discharge on 
habeas corpus subsequently to his commitment by a 
magistrate for surrender, it is not necessary now to 
consider. Action, such as was lawfully had in the case 
of Stupp, shows that the decision of a court on habeas 
corpus in an extradition case, that a prisoner is law- 
fully held, is not binding on the executive in reference 
to the same question of law. Nor could it be binding 
on the executive if, on the writ, the prisoner were de- 
clared to be lawfully held on the facts and merits of 
the case.”” Blatchford’s C. C. R., vol. xii, p. 516. 

As it will appear, extradition treaties of the charac- 
ter of those that now exist, applying to the ordinary 
crimes and even extended to misdemeanors, are of 
very recent origin. Billot, in his ** Traité sur l’ Extra- 
dition,” tells us that the term “extradition’’ was 
never used in any public act before the decree of 19 
February, 1791, nor are we aware, though the word is 
applied to them by modern text writers, that it was 
used in the English version of any British treaty or in 
any law before the extradition act of 1870. 

Though treaties of surrender are referred to in 
ancient times, they were not treaties for the adminis- 
tration of ordinary criminal jurisprudence, but related 
to political niatters as affecting the security of the 
State, involving high treason and sometimes other felo- 
nies. Inthe great collection of Barbeyrac, which in- 
cludes the whole period from 1496 B. C. to Charlemagne, 
we find enumerated treaties to deliver up obnoxious 
persons, in connection with treaties in relation to per- 
sons who had been banished, or who were outlaws es- 
caped from one country to another. Dumont Corps 
Diplomatique Supplément tome 1, part 1, préf. p. 10-12. 
Histoire des Anciens traités depuis les temps les plus 
reculés jusqua l’ Empereur Charlemagne par Barbeyrac, 


pp. 1-474. 
Treaties were made by Charles II. with Denmark 


in 1661, and with the States General in 1662, for the 
rendition of the regicides. 

The arrangements made at the Congress of Vienna 
for the new territorial delimitation of the Continent, 
led to conventions for the surrender of political refu- 
gees between Russia, Prussia and Austria as late as 
1834. In 1849, a demand was made by Russiaand Aus- 
tria on Turkey for the delivery up of the.Poles and 
Hungarians, who had escaped into the Sultan’s domin- 
ions, and, on his refusal, Russia and Austria suspended 
all diplomatic intercourse with the Porte. 

In reference to the refugees here mentioned, Lord 
Palmerston, in a dispatch of October 6, 1849, to the 
British Ministers at Vienna and St. Petersburg, said: 
“If there is one rule more than another that has been 
observed in modern times by independent States, both 
great and small, of the civilized world, it is the rule 
not to deliver up political refugees. The laws of hos- 
pitality, the dictates of humanity, the general feelings 
of mankind, forbid such surrenders, and any inde- 
pendent government, which, by its own free will, was 
to make any such surrender, would be universally and 
deservedly stigmatized and dishonored, unless (he 
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adds) a State is bound to extradition by the positive 
obligations of a treaty ; but such treaty engagements 
are few, if, indeed, any such exist.’’ Lawrence’s 
Wheat. 1863, p. 245. 

It is here to be noted that the principle of extradition 
treaties does not apply to the transfer of an accused per- 
son from one part of a State to another having a com- 
mon supreme goverument; therefore nothing is to be 
deduced from the traditions of the civil law. The 
Roman Empire had one supreme ruler, and the 
grounds on which remission to the forum delicti was 
founded, rested upon the imperial supremacy. ‘It 
would thus seem,”’ said Twiss, “that in either case, 
whether the criminal was tried in the place where he 
was found, or sent back for trial to the place where 
the crime had been committed, the authority under 
which the trial or the remission of the criminal took 
place was one and the same, namely, the paramount 
authority of the emperor.”” Twiss’ Law of Nations in 
Time of Peace, p. 345. 

In England the courts have refused to discharge 
prisoners arrested for crime in Scotland or Ireland, or 
the colonies, and before our Revolution there was a 
system of rendition between the different American 
colonies, the principle of which is embodied in the 
present constitutional provision. The case is the same 
now between the Swiss cantons, and it existed among 
the States of the German Confederation, though at 
this time a penal law for all the empire leaves scarcely 
room for any rule of extradition. And in this respect 
also Norway is not considered a foreign country as 
regards Sweden. Revue de Droit International, 1870, 
p. 179, note. 

We find in Lord Coke’s Third Institute the strongest 
denunciation against the surrender of either citizens or 
strangers to foreign States to be punished according 
to their laws, with or without treaty. He instances 
no adjudged case, but cites some which show how 
strong in his time, both in England and on the Conti- 
nent, was the feeling that ‘‘all kingdoms were free to 
fugitives, and that it was the duty of kings to defend 
every one of the liberties of their own kingdoms, and 
therefore to protect them.” 3 Institutes, 180. Eng- 
land holds, and always has held, as a great principle, 
the doctrine of refusing to surrender those who may 
have taken refuge in her dominions. “The recent 
deviations from this principle,” says Phillimore, “are 
bounded by the letter of the treaty which constitutes 
the particular case of exception.”’ Phillimore, Inter- 
national Law, Vol. I, p. 456. 

In the United States there has never been but one 
instance of the assumption of the power by the Presi- 
dent to extradite, in the absence of any treaty, a sup- 
posed fugitive from justice on the application of a 
foreign government, and that case is not likely to be 
hereafter cited as a precedent. Arguelles, a governor 
of a district in Cuba, was, in 1864, under the authority 
assumed by Mr. Seward, then Secretary of State, de- 
livered up tothe Spanish Minister, under charge of 
having violated the laws of Spain respecting the slave 
trade, and was hurried out of the country without any 
opportunity of testing the validity of the act. It is to be 
remembered, however, that that happened at a period 
when the people of the North were specially sensitive 
as to any thing which might affect the African race, 
aud it was at the time when Mr. Seward boasted, re- 
gardless of all the provisions which were supposed to 
exist in favor of civil liberty, that by the ringing of 
his little bell he could instantaneously commit to 





prison any individual, citizen or foreigner, in any part 
of the United States, without assigning any reason. 

The course pursued in Arguelles’ case has not been 
sustained by the present administration, as will ap- 
pear from the following extract of a letter of July 28, 
1873, of Mr. Bancroft Davis, Acting Secretary of State, 
to the Belgian Minister, Mr. Delfosse: *‘ The authority 
of the Executive to abridge personal liberty within the 
jurisdiction of the United States and to surrender a 
fugitive from justice, in order that he may be taken 
away from their jurisdiction, is derived from the stat- 
utes of congress, which confer that power only in cases 
where the United States are bound by treaty to sur- 
render such fugitives, and have a reciprocal right to 
claim similar surrender from another power. I am, 
therefore, constrained to decline to comply with your 
request for the surrender of Carl Vogt.” — (Papers 
relating to the foreign relations of the United States 
1873, Vol. I, p. 81.) 

At the time of the declaration of independence, 
England had no treaty with any foreign power about 
fugitives from justice. The first American Secretary 
of State, Mr. Jefferson, conceived that there were in- 
superable objections to their surrender, not only 
for the reasons to which I have alluded, founded 
upon our political institutions, but on account of the 
difference of laws and the manner in which they were 
administered. When he drew up, in 1792, a project 
to regulate the relations between the United States and 
the adjoining English and Spanish possessions, he con- 
fined the surrender for crime simply to the case of 
murder, and, as a preliminary measure, besides 
evidence from the foreign country, which might be in 
writing, it was required that the proceedings should 
be the same as for cases of murder committed 
on the high seas, and that no person should be surren- 
dered until a “true bill’? should have been found by 
the grand jury. 

These negotiations had no result, but an article for 
the surrender of persons charged with the crime of 
murder or forgery, was inserted in the treaty of 1794, 
known as Jay’s treaty. Both of these crimes were 
then punished with death; the latter, indeed, as the 
well kuown case of Dr. Dodd shows, being deemed by 
the law of England more heinous than murder, and 
being never condoned. This appears to have been made 
without any special instructions from our government, 
at least I can find none among the diplomatic papers 
accessible tome. It is in these words: * Art. XX VII. 
It is further agreed that His Majesty and the United 
States, on mutual requisitions by them respectively, 
or by their respective ministers or officers authorized 
to make the same, will deliver up to justice all persons 
who, being charged with murder or forgery committed 
within the jurisdiction of either, shall seek an asylum 
within any of the countries of the other, provided 
that this shall only be done on such evidence of crimi- 
nality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would 
justify his apprehension and commitment for trial, if 
the offense had been there committed. The expense 
of such apprehension and delivery shall be borne and 
defrayed by those who make the requisition and re- 
ceive the fugitive.”’ 

The Supreme Court of the United States has held 
that a treaty is in its nature a contract between two 
nations, not a legislative act, and does not, generally, 
effect of itself the object to be accomplished, but is 
carried into execution by the legislative power of the 





THE ALBANY LAW JOURNAL. 


89 








respective parties to the instrument. In the United 
States, the constitution declares a treaty to be the law 
of the land. It is, consequently, to be regarded in 
courts of justice as equivalent to an act of the legis- 
lature, whenever it operates of itself, without any leg- 
islative provision. But, when the terms of the stipu- 
lation import a contract, when either of the parties 
engages to perform a particular act, the treaty ad- 
dresses itself to the political, not the judicial, depurt- 
ment, and then the legislature must execute the con- 
tract before it can become a rule for the court. Peters’ 
Rep., Vol. II, p. 314; Foster et al. v. Neilson, ib., Vol. VI, 
p 735; United States v. Arredondo, Lawrence’s Wheat. 
1863, p. 458. 

It would seem that the extradition article of the 
treaty of 1794 did not execute itself, but required, as 
in case of treaties giving jurisdiction to foreign con- 
suls over merchant ships and their crews, an act of 
Congress, which was never passed, to put it into effect. 
Moreover, it-is a recognized principle of the English 
constitution that no such treaty can go into effect 
without an act of Parliament, and, as it could scarcely 
be contended that the treaty could be binding upon 
us, without being obligatory on the other party, it 
may well be contended that it was never binding on 
either. 

The only case that arose under this treaty was that 
of Robbins, alias Nash, in 1799, of which the following 
summary is given in Phillimore: ‘A citizen of the 
North American United States, who had committed 
murder within the jurisdiction of England, that is, 
upon board a British ship on the high seas, was deliv- 
ered up to the British by the American authorities, 
although it was strongly contended that the article of 
the treaty was contrary to the constitution of the 
United States; that the treaty could only relate to for- 
eigners; that, the crime having been committed on 
the high seas, the courts of the United States had 
competent jurisdiction; and that a grand jury ought 
to make inquest before a party was sent away for trial. 
All these objections were overruled, and the prisoner 
delivered up to the British consul.’’ Phillimore’s 
International Law, Vol. I, p. 460. 

It is somewhat extraordinary that this case, which 
was one of the causes of the overthrow of the admin- 
istration of John Adams, and which occupied Con- 
gress during a large portior of the winter of 1800, and 
effectually for nearly half a century, prevented the 
United States from considering another treaty of ex- 
tradition, should not have been noticed in the present 
discussion, on which it is 80 well calculated to throw 
light. 

Mr. Fish says: ‘‘ When the United States, by the 
27th section of the treaty of 1794, in much the same 
language as the present treaty, engaged to deliver up 
fugitives, no act whatever was passed, but fugitive 
criminals, nevertheless, were given up on the demand 
of Great Britain under that provision of the treaty. 
H. of R. Ex. Doc., No. 173, 1876, p. 34. 

It appears from the history of the case, as given in 
Wharton’s State Trials, 392-457, that the accused was 
in prisom in Charleston, 8S. C., in 1799, on suspicion 
of having been concerned in a mutiny on board the 
British frigate Hermione in 1791, which ended in the 
murder of the principal officers and carrying the frig- 
ate into a Spanish port. There being no provision in 
the treaty itself as to its execution, and no law for 
carrying it into effect, it became a question whether 
the subject was within executive or judicial cogni- 





zance, but the district judge for South Carolina (Judge 
Bee), who said that he at first had doubts of his juris- 
diction, took cognizance of the case, and a letter of 
the Secretary of State to him, in which it is said that 
‘the President had authorized him to communicate 
his advice and request that Thomas Nash might be 
delivered up to the consul or any other agent of Great 
Britain, who shall appear to receive him,’ did not 
form any part of the proceedings on the surrender 
which were founded on the issue of a writ of habeas 
corpus, at the instance of the British consul, ‘ in or- 
der that the prisoner should be delivered up to him to 
be sent to Jamaica in accordance with the treaty.” 

On the part of the consul were the depositions of a 
sailor who said he heard a person who answered to the 
name of Nathan Robbins, declare he was boatswain’s 
mate on board the Hermione when she was carried 
into the port of ‘ Gavilla,’’ and that sometimes when 
he was drunk, he would mention the Hermione, clench 
his fist and say, ‘* bad luck to her,” and of a lieutenant 
who said ‘that a man confined in the jail of this dis- 
trict, who calls himself Robbins, but whose real name 
he believes to be Thomas Nash, was a seaman for a 
certain time on board the Hermione; that after he 
left the Hermione she was seized by the crew and car- 
ried into an enemy’s port; and that he has heard from 
the depositions of others in courts-martial that the man 
whom he believes to be named Thomas Nash was a 
principal in the commission of the said acts of piracy 
and murder.”’ 

On behalf of the prisoner was a certificate from a 
public notary in New York, dated 12th May, 1795, that 
Jonathan Robbins was a citizen of the United States, 
and his own affidavit that he was a citizen of the State 
of Connecticut, and born in Danbury in that State; 
that he had never changed his allegiance to his native 
country, and ‘that about two years ago he was pressed 
from on board the brig Betsy of New York, com- 
manded by Captain White, and bound for St. Nichola 
Mole, by the crew of the British frigate Hermione, 
commanded by Captain Wilkinson, and was detained 
there, contrary to his will, in the service of the Brit- 
ish nation, until the said vessel was captured by those 
of her crew, who took ber into a Spanish port by force, 
and that he gave no assistance in such capture.’’ The 
prisoner’s signature to that affidavit accorded with the 
one made before the notary in 1795. 

It appears that these affidavits, and the question 
whether the prisoner was an American, and an im- 
pressed seaman, or not? were, in the opinion of the 
court, altogether immaterial, ‘‘as the court would 
have felt itself bound to deliver up any respectable 
citizen of the United States, if claimed under the cir- 
cumstances of the prisoner,’”’ a proposition repudiated 
even by Mr. (afterward Chief Justice) Marshall, 
who, in his able defense of the administration before 
Congress, declared that had Thomas Nash been an 
impressed American, the homicide on board the Her- 
mione would most certainly not have been a murder. 

“The act of impressing an American,”’ he adds, “is 
an act of lawless violence. The confinement on board 
a vessel is a continuation of that violence, and an ad- 
ditional outrage. Death committed within the United 
States in resisting such violence would not have been 
murder, and the person giving the wound could not have 
been treated as a murderer. Thomas Nash was only 
to have been delivered up to justice on such evidence 
as, had the fact been committed within the United 
States, would have been sufficient to have induced his 
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commitment and trial for murder. Of consequence, 

the decision of the President was so expressed as to ex- 

clude the case of an impressed American liberating 
“himself by homicide.” 

The letter of the British admiral to the British Min- 
ister stating that ‘‘ Nash being delivered up by the 
United States to me, has been tried at a court-martial 
and sentenced to suffer death, and afterward hung in 
chains, which sentence has been put in execution,”’ is 
an admirable comment on the reasoning of the district 
judge. “ All the arguments against delivering up the 
prisoner,” said he, ‘seem to imply that he was to be 
punished without a trial, the contrary of which is the 
fact. We know that no man can be punished by the 
laws of Great Britain without a trial. If he is inno- 
cent, he will be acquitted; if otherwise, he must suffer. 
This would be the case here, under similar circum- 
stances.’’* 

I have referred to some extent to Robbins’ case, as 
it presents the only precedent, either in our annals or 
in those of England, of the practical application of an 
extradition treaty prior to the conclusion of the one 
we are now considering. 

The United States was a party to no such convention 
during the interval, unless it be for the arrest of de- 
serters from foreign vessels in our ports and which is 
provided for in several treaties respecting the consu- 
lar jurisdiction. 

The 20th article of the treaty of Amiens of 1802, be- 
tween Great Britain on the one side and France, Spain 
and the Batavian Republic on the other, was the same 
as the extradition article of Jay’s treaty, with the ex- 
ception that it includes with murder and forgery, 
fraudulent bankruptcy, an offense which has never been 
included in any treaty concluded by the United States. 
It never went into effect for the want of the necessary 
act of parliament. 

Differing from England and the United States, the 
right to order an extradition was deemed in France a 
prerogative of the chief of the State. Moreover, ex- 
tradition, besides the few treaties which were entered 
into, was obtained by arrangements in special cases 
with most countries, except the United States and 
England. 

Though in 1831, the French government announced 
that it would never grant nor ask extradition, and 
gave notice to Switzerland for the termination of the 
treaty with her, this policy was not long persevered 
in, a treaty being made with Belgium in 1834. 

As the treaties of the United States and Great 
Britain with France, both bear the date of 1843, the 
circular of the minister of justice, of 5 April, 1841, 
which is recognized in the proceedings of the extradi- 
tion committee of the house of commons of 1868, as 
showing the established policy of France on the sub- 
ject, may well be referred to in explanation not only 
of the English and American treaties with her, under 
the influence of which they were negotiated, but of 





* Whether this man was an American citizen was never 
ascertained. Some inquiries on the subject appear to have 
been made, but not till after the execution, by direction of 
the Executive, without any other than a negative result. 
If Mr. Marshall was right in his view of the law, there can 
be no justification for the judge’s not having deferred his 
decision till there was an opportunity to authenticate the 
defense, and if the President intervened, it should not 
have been till the judge had pronounced on the prisoner's 


guilt. 





our treaty with England in pari materia, and made 
contemporaneously . 

France maintains the principle that extradition 
should never take place for a political crime, she has 
always refused since 1830 such extraditions, and will 
never ask them. When a Frenchman is surrendered 
by a foreign power as guilty of an ordinary crime, and 
is at the same time accused of a political crime, he 
can only be judged for the ordinary crime. Immedi- 
ately after the judgment, if he is acquitted, and after 
the expiration of the penalty, if he is condemned, the 
government gives him notice to leave France within a 
certain delay, after which, if he is found in the terri- 
tory, he is justiciable for the political crime. 

As acts of extradition are not only personal to the 
individual, who is surrendered, but state besides the 
fact which gives occasion to the extradition, the indi- 
vidual who is surrendered can be tried only on this 
fact. If, whilst the examination for the crime for 
which the surrender is asked is going on, proofs of a 
new crime, for which extradition might equally be 
accorded appear, it is necessary that a new demand 
should be made. 

As a general principle the government alone is 
the judge of the validity of an extradition. Thence 
it results that it belongs to it to fix the extent of 
its operation and to interpret its terms. When it 
is established before a tribunal, either that an ex- 
tradition is irregular, or that it is interpreted in a 
sense, either too favorable or too unfavorable to 
the accused, the tribunal ought to postpone the matter 
till the government makes known its decision. Such 
was the judgment of the court of cassation of the 29th 
of August, 1840 (Billot, Traité de l'Extradition, p. 417). 

The extradition provision of the treaty of 1842, on 
which the present discussion turns, has been sufli- 
ciently set forth at the commencement of these re- 
marks, a reference to which will show the difference 
between it and the corresponding article of Jay’s 
treaty, the latter containing as we have seen, no pro- 
vision for its execution. The existing treaty not only 
requires that the demand should be made fora specified 
offense, but that the particular offense should be 
proved as established in the treaty. Those two facts 
must concur, a demand for a specified offense and the 
establishment by proof that that particular offense 
has been committed. In that case the treaty provides 
that the accused should be delivered up to justice, that is 
to say, as it has been usually interpreted, be tried for the 
offense in question. To suppose that under these pro- 
visious the exradited person could be tried forany other 
crime than that for which he was extradited, would 
be to render nugatory all the provisions which confine 
the treaty, by naming them, to specified offenses. The 
fact that a person is extradited only for the crime, 
that has been prima facie proved against him, shows 
that the treaty would be equally evaded if he was 
tried for another offense included in the extradition 
treaty, or even for one of the same character, pro- 
vided it was not the identical case for which the proofs 
were adduced and to which they are applicable. The 
proceedings, indeed, on which the extradition is 
founded, have been assimilated to an indictment by a 
grand jury. 

Mr. Fish does not base his claim totry for any 
offense a person extradited for a specific crime on the 
language of the treaty, on which he makes no com- 
ments, but on what he considers to be the practice under 
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it. In his instructions to Mr. Hoffman of the 3lst of 
March, 1876, he says: ‘‘In each country surrendered 
fugitives have been tried for other offenses than those 
for which they had been delivered; the rule having 
been, that where the criminal was retained in good 
faith, and the proceeding was not an excuse or pre- 
tense to bring him within the jurisdiction of the court, 
it was no violation of the treaty, or of good faith, to 
proceed against him on other charges than the particu- 
lar one for which he has been extradited.” 

Neither government, in its relations with a foreign 
power, can be controlled for all time by the decisions 
of a police justice, nor, indeed, by the decisions of 
any municipal tribunal however exalted ; and as the 
system prevails in England of leaving the prosecution 
of criminal offenses to private individuals, such pro- 
ceedings must have even less weight than those con- 
ducted in this country by public officers. According 
to Mr. Fish, one Heilbronn was extradited by the 
United States to England for forgery, was acquitted, 
and thereupon tried and convicted for larceny, an 
offense for which he could not have been surrendered, 
it not being in the list of crimes mentioned in the 
treaty. Mr. Fish states that the Solicitor-General of 
Great Britain had charge of the proceedings, and im- 
plies that this fact appears in the report of the British 
Commission on the extradition question. If that offi- 
cer made any statement to that effect, I have not been 
able, after a diligent search, to find it in the parlia- 
mentary papers. On the subject of Heilbronn, Lord 
Derby, in his note of the 4th of May, 1876, to Mr. 
Hoffman, says, ‘‘ that it was a private prosecution, and 
no evidence can be found of the attention of the gov- 
ernment having been called to it.” 

Sir Thomas Henry, to whom, as the chief magistrate 
of the metropolitan police court in Bow street, all 
matters of extradition were confided, and who had an 
experience there of upwards of thirty years, in a letter 
dated January 4, 1875, says, referring to the Heilbronn 
case, which is alluded to by Mr. Mullens, the solicitor to 
the Association of Bankers, who gave evidence befure 
the committee on extradition: ‘* It will be seen that it 
was a private prosecution, which was conducted by 
Mr. Mullens, as solicitor for the private prosecutor, 
and that the English government had nothing what- 
ever to do with the trial, and probably knew nothing 
about it. The trial took place in 1854, more than 
twenty years ago, and, at that period, the law of extra- 
dition was very little known, either in England or the 
United States, and it did not occur to any one to raise 
any objection to the prisoner being tried for a second 
offense.”’ 

I consider this whole matter, however, as immate- 
rial, inasmuch as no such abuse of the power derived 
from the treaty, even with the concurrence of the 
British government, could create a precedent against 
us. If brought to the notice of the United States, 
whose right of asylum had been violated, it was the 
bounden duty of the United States to have demanded 
satisfaction for the usurpation. 

Moreover, any sanction from British authority 
which the case might impliedly have received, is more 
than fully met by the instructions in Lawrence’s case, 
of 22d of December, 1875, given by the late Attorner- 
General, now Minister to England, to the district 
attorney at New York: “I now repeat what I have 
heretofore written with carefulness and urgency, and 
what I carefully tried to impress upon you when I saw 
you here, that, for grave political reasons, Lawrence 





must first be tried upon the charge upon which he was 
extradited, and upon no other, until that trial is ended, 
and whether subsequent proceedings for other crimes 
shall or shall not be taken, must await the order of 
the President.”’ 

As the interpretation of the treaty is wholly an in- 
ternational question, the adjudications of the Cana- 
dian tribunals are altogether unimportant. 

With perhaps more apparent cause than his citation 
of the decisions of municipal tribunals, Mr. Fish re- 
fers to some remarks of Mr. (now Lord) Hammond, 
Under Secretary of State, to the Extradition Commit- 
tee of 1868, and to a supposed opinion of the law offi- 
cers of the crown, on a Canadian case (Burley) which, 
from the disagreement of the jury, never became one 
requiring the interposition of the British Government. 
But that no importance is to be attached to his testi- 
mony, appears from the fact that Mr. Hammond him- 
self tells us with regard to the course of his govern- 
ment, at that time in connection with extradition — 
that the British Foreign Office never concerns itself 
with a case of extradition after the man is surrendered 
—that its duties are ministerial throughout; that the 
Foreign Office is only a conduit pipe, and that it would 
not ask for a man to be given up except on the recom- 
mendation of the Home Department. Mr. Hammond 
finally refers to Sir Thomas Henry for a full explana- 
tion of the manner in which Extradition proceedings 
were conducted. 

On a recent occasion in a note to the Home Depart- 
ment, January 4, 1876, which we have cited, Sir 
Thomas Henry says: I have referred to the answers 
given by Mr. Hammond, and they relate to one case 
only, namely, the case of ** Burley;”’ it was a Cana- 
dian case, and I thiuk it will be seen that Mr. Ham- 
mond had not a very perfect knowledge of what 
occurred in that case; but, as Mr. Fish has relied upon 
it, I would beg to refer to the report which the com- 
mittee made after having heard the evidence of Mr. 
Hammond, and of other witnesses who differed from 
him. In page iii, resolution 7, it will be found that 
the committee reported that every arrangement 
should contain an express stipulation that ‘‘no person 
shall be put upon his trial, etc., for any crime other 
than that on account of which he was surrendered.” 
North America, N. 1, 1876, p. 66. 

This investigation it is to be remembered took place 
in 1868, and consequently before the act of 1870; and 
it shows that the course, of which Mr. Fish now com- 
plains of, was not pursued in the case of the American 
treaty only. Supposing, Sir Thomas Henry was asked 
by a member of the committee, a man had been ac- 
quitted of the offense for which he was transported to 
France, how could he put the authorities in motion to 
be returned to this country? If they did not imme- 
diately return him, answered Sir Thomas Henry, our 
government would be bound to claimhim. Of course 
after his acquittal he is a free agent, and if he likes to 
stay in France, he can do so, but he has a right to 
claim to be returned to this country; and if the French 
refused to deliver him up, it would be for our Secre- 
tary of State for Foreign Affairs tosay: ‘* You must 
reconduct him to the frontier, and if you do not, we 
will break off the treaty.” 

** We have always that hold upon them, that if they 
are guilty of bad faith, we can break off the treaty.” 
The Solicitor-General having said: ‘ But that is the 
only hold there is; there is no treaty obligation to recon- 
duct him to the frontier, is there? No, Sir Thomas 
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Henry answered, but it is their practice.”” (Report of 
the Committee on Extradition, p. 23.) 

Though iv modern times it is considered as a part of 
the public law —a principle which the existence of ex- 
ceptional cases proves, that there shall be no extradi- 
tion for political offenses, there is in the treaty between 
England and the United States no prohibition to that 
effect unless it be found in the absence of political 
crimes in the enumeration of those for which extradi- 
tion may be demanded, a rule of interpretation which, 
when applied in other cases, Mr. Fish ignores. 

Lord Derby says in his note of May 4th, to Mr. Hoff- 
man: * While dealing with this part of the case, I 
would ask how the United States government is pre- 
pared to reconcile the views expressed in your note in 
favor of the assertion of the right of asylum for politi- 
cal offenses with the principle you have been instructed 
to advocate. 

“There is no principle of international law more 
clearly admitted than that advanced by you that each 
State is judge of its own administration of justice, and 
with regard to the right of asylum for political offenses, 
it is clear that the nation surrendering is to be the 
judge of what is, or is not, a political offense, the more 
so because opinions differ in different countries on 
this question. 

* But if the principle contended for in your note be 
correct, what is to prevent the United States govern- 
ment from claiming a prisoner from this government 
for an extradition crime and trying him afterward for 
an offense which in this country would be deemed a 
political offense, but which in the United States might 
be viewed under a different aspect.”’ 

Mr. Fish, in his note of May 22, 1876, to Mr. Hoffman, 
answered Lord Derby’s suggestion by saying that ‘‘ the 
inherent, inborn love of freedom, both of thought and 
of action, is engraved in the hearts of the people of this 
country so deeply that no law can reach and no ad- 
ministration would dare te violate it.”” 44 Cong. 1 
Sess. H. R. Ed. Doc. No. 173, p. 35. 

Of the twenty-one treaties made by the United 
States, fifteen, viz.: those with France, Switzerland, 
Austria, Baden, Venezuela, Sweden-Norway, Mexico, 
Hayti, Dominican Republic, Italy, Nicaragua, San 
Salvador, Orange Free State, Ecuador and Belgium, 
guard by express provision against their application to 
political crimes; five, namely, those with England, 
Hawaii, Prussia, Bavaria and Hanover, are silent on 
the subject. One, the treaty with the two Sicilies, 
contains a provision on this point of an anomalous 
character, which is especially remarkable, considering 
the period at which it was made and the character of 
the Neapolitan government at the time. 

Mr. Fish alludes with satisfaction to the course of 
England and the United States since the existence of 
the treaty in avoiding all reclamations of political of- 
fenses. Is this proposition entirely true? Has he for- 
gotten the feeling manifested at Washington when, in 
the case of certain Confederate officers, the commission 
of the Confederate government was received by British 
judges as an answer to charges, by which it was at- 
tempted to bring the acts of those officers within the 
enumerated crimes of the treaty. Whether the offense 
be a political act, it has already been seen, is a matter 
to be decided by the extraditing State, and its decision 
is a protection for the political exile; but if any trial 
may be had for an offense not within the mandate of 
extradition, the government asking the surrender, 
when once in possession of the extradited individual, 





may try him for what the extraditing government 
would consider a political offense, inasmuch as the 
views of what constitute such an offense may differ 
materially in the two States. 

It is not with England alone that we have treaties 
of extradition, while from the fact that her jurispru- 
dence, as well as her language, is the same as our own, 
fewer difficulties of construction (though our diplomacy 
has not been entirely exempt from them) might be 
expected than in the case of Powers, whose laws ex- 
pressed in a foreign tongue, are founded on a wholly 
different system. But the same rule which the United 
States and Great Britain apply in their reciprocal de- 
mands, neither can deny to the other Powers, to which 
it places itself under similar obligations. 

In 1856, such was the maladministration existing at 
Naples that the conduct of the King of the Two 
Sicilies in the internal government of his kingdom 
was brought to the notice of the Congress at Paris, 
and its counsels having been disregarded, England and 
France, as a manifestation of the displeasure of their 
governments, both withdrew their legations from Na- 
ples. The same condition of things which had in- 
duced this intervention, scarcely consistent with the 
independence of the sovereign to whom it was applied, 
still continued during a visit which I made to that 
capital in the early part of 1859. At that time the men 
most distinguished as statesmen and jurists, as well as 
most eminent in social life, Were actually imprisoned 
on fabricated charges, and the administration of jus- 
tice was perverted to the most cruel purposes. 

When Lord John Russell, in 1861, informed the 
representative of the King of the Two Sicilies that his 
mission was at an end, in consequence of the annexa- 
tion of his country to the kingdom of Italy, he added, 
that ‘‘the English government had for a long time 
foreseen it, and it had often warned, not only King 
Francis IL, but his immediate predecessor, of the danger 
which they incurred in following the policy in which 
they were embarked.’’ Lawrence’s Wheat., 1863, 429. 

Now, it was on the Ist October, 1855, that a treaty 
of commerce and navigation was concluded by the 
United States with the King of the Two Sicilies, the 
ratifications of which were only exchanged on the 7th 
of November, 1856, and consequently several mouths 
after the Congress of Paris had placed the kingdom 
under the ban of European civilization. One of the 
clauses of this treaty, the 24th article, provides that * it 
shall not apply to offenses of apolitical character, un- 
less the political offender shall also have been guilty of 
one of the crimes enumerated in article 22,’ where the 
extradition crimes are mentioned. Had any of those 
illustrious citizens whom I found within the walls of 
a prison, been enabled to join in the United States 
their more fortunate compatriots, and if by any de- 
vice a mandate of arrest could have been obtained 
against them under pretense of any one of the offenses 
enumerated in the treaty, what would have been their 
fate, however innocent of the ordinary crime, if, as 
the treaty permitted, a political one could have been 
connected with it. The existence, indeed, of a treaty, 
whatever its provisions, with such a State as the Two 
Sicilies was at that time, is a sufficient condemnation 
of the whole system of extradition. 

I am not aware that any objection has been made by 
the United States to concluding a treaty with Spain, 
and yet, what chance of justice would an extradite i 
fugitive, whether an American citizen or foreigner, 
who had sought our protection, receive at the hands of 
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the Spanish tribunals, may be inferred from the fol- 
lowing instruction of April 18, 1872, from Mr. Fish to 
the Charge d’ Affaires of the United States at Madrid: 

‘The President is gratified to learn that the Spanish 
government at length is awaking to the necessity of 
marking with its displeasure some of the atrocities of 
which Cuba has been so long the theater, and that a 
pardon is to issue to the unfortunate young students 
whose companions were so cruelly murdered under the 
sanction of a pretended judicial decree which outraged 
humanity, defied civilization and put justice to scorn.” 
— Papers relating to the Foreign Relations of the 
United States, 1872, p. 551. 

The United States and Great Britain have special 
reasons for contending for a strict construction of extra- 
dition treaties, inasmuch as they almost alone admit 
of the surrender of their own citizens, for, though we 
have ten treaties in which the clause excluding them 
is not contained, it is scarcely believed that the extra- 
dition of these citizens would be granted to us in such 
a case by any considerable foreign power, unless it be 


England. 
This clause excepting their citizens or subjects is not 


contained in the English act of 1870, which is the pro- 
posed model for all future treaties. France, not- 
withstanding her decree of 1811, which recognized the 
right of the government to grant the extradition of a 
Frenchman, and regulated its exercise, but which never 
went into effect except as to the extradition of foreign- 
ers, rejects, under any circumstances, the surrender of 
her citizens. Though the clause is not found in terms 
in the Italian treaty, the surrender by Italy of her citi- 
zens would be repugnant to her recognized policy. 
Such is also the case as regards Switzerland. 

The other states with which we have treaties and in 
which the excluding clause is not to be found are too 
inconsiderable to demand notice. Our assent to sur- 
render our citizens to them may seem not a little 
extraordinary. They are the Sandwich Islands, Vene- 
zuela, the Dominican Republic, Nicaragua, Orange 
Free State, Ecuador. 

I have elsewhere explained the objections to the ex- 
tradition of American citizens, even if that of fugitives 
from other countries be admissible. It is, therefore, 
proper to state that so far from the United States 
insisting on the exception of their own citizens being 
introduced in our first treaties with England and 
France of 1842-3, a treaty with Prussia and other Ger- 
man states, concluded in 1845, was rejected by the 
Senate in consequence of the clause for excluding the 
citizens of the parties. Owing to the persistent refusal 
of Germany to make any treaty which did not except 
their own citizens, it was, however, inserted in the 
treaty of 1852 which is now in force. The difference of 
the policy of the two countries is understood to be 
owing to the different system territorial and personal 
ou which their legislation is based. 

In England and the United States criminal legisla- 
tion is territorial, and in general there is no jurisdiction 
over crimes committed even by their own citizens or 
subjects in foreign countries, while in the states of the 
continent of Europe it is not necessary that the offense 
should have been committed within the jurisdiction 
of the country in which the accused is tried, but he is 
justiciable by his own sovereign wherever the crime 
occurred. There are, however, deviations both in the 
English and American law from the territorial prin- 
ciple; murder committed in foreign parts has been, 
ever siuce the statute of Heury VIII, punishable in 





England, and acts of Congress, as well as of the State 
Legislatures recognize the principle of punishing by 
their own laws offenses committed by citizens of the 
United States outside of the United States, or of the 
State. 

I have found no American treaty, which provides in 
terms that the extradited individual shall not be tried 
for any offense for which he was not extradited. This 
may be owing to its being supposed to be provided for 
by the law of nations, as well as to the fact that a ces- 
sion of one privilege does not carry with it universal 
jurisdiction, nor require that such jurisdiction be ex- 
pressly negatived as to every thing else. The United 
States, however, have several treaties which exclude 
political offenses as has been noticed, and these also 
declare that the accused shall not be tried for a crime 
committed anterior to that for which the extradition 
has been accorded. Such are the treaties with Italy, 
Nicaragua, San Salvador, Ecuador, and Belgium. 
Those with Switzerland, Two Sicilies, Austria, Vene- 
zuela, Mexico, Hayti, Dominican Republic, Peru, 
Orange Free State, Belgium, contain provisions which 
except crimes committed before the treaty and politi- 
calcrimes. The treaty with Belgium excludes them, 
except cases of murder and arson. 

The early treaties of extradition only apply to ac- 
cused persons; the subsequent ones include those who 
have been condemned and whose surrender is equally 
demanded — a matter, which will be hereafter noticed. 

As to the suggestion that the President could not in- 
terfere with the action of the State courts in Winslow’s 
case, and which was repeated to Sir E. Thornton, Mr. 
Fish answers it himself, where he says, “if the extra- 
dition treaty did, as it does not, provide that no crimi- 
nal could be tried for any other than certain particular 
offenses, such a provision would be binding upon all 
courts, both State and Federal.”’ 

It is unnecessary, therefore, assuming the treaty 
to be as it has heretofore been interpreted, to go into 
an examination of any of those questions, which were 
mooted at the commencement of our government as 
to the right of the treaty-making power to regulate 
by conventions with foreign nations matters which are 
exclusively of State cognizance. In all other cases, 
the language of the constitution is sufficiently explicit 
as to the obligation of treaties on every one within the 
jurisdiction of the United States. As it respects the 
paramount authority of the general government in all 
questions affecting our foreign relations, the subject 
underwent full examination in the case of McLeod, 
and the legislation on that subject not being deemed 
complete, an act of Congress was passed to remedy any 
defect. Lawrence’s Wheaton, 1863, p. 189. At all events, 
as Gen. Jackson said to France in reference to Rives’ 
treaty, foreign powers can only look to the authority 
competent to treat with them and bind the nation; and 
it is not their duty to inquire into the internal con- 
stitution. I understand, however, Mr. Fish merely to 
repeat in another form the claim that the United 
States have a right to try an extradited individual, for 
any crime or offense whatsoever, whenever they get him 
in their possession under a mandate surrendering him 
for a specific purpose, and which is the whole matter 


at issue. 
Billot, in his ‘“‘Traité de l’extradition,’’ the best 


work on the subject now extant, says that the text 
writers and the tribunals (la doctrine et la jurispru- 
dence) are agreed that an extradited person cannot be 
tried except for the offenses, which constitute the mo- 
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tives for the extradition. So far as regards the authori- 
ties he says it is sufficient to refer tothe names of MM. 
Faustin—Hélié, Legraverend, Trébutien, Bertauld, Le 
Sellyer, Morin, Foelix et Demangeat, Brouchoud, Du- 
crocq, Duverdy, to which msy be added those of 
Bonafos, Morel, Dalloz, and Mangin. 

The principle is clearly formulated in a decree ren- 
dered the 15th of February, 1843, by the Cour d’assises 
of the department du Pas de Calais. It is there ad- 
judged that extradition is only accorded for the speci- 
fic object for which a demand has been made; that 
the consequences of the extradition cannot be extended 
beyond the fact on which the application was founded, 
and that it would violate the principles of the law of 
nations, not to restrict it to the object and cause of 
the extradition. By the decree of the 24th June, 1847, 
the Cour de Cassation confirmed the decision of the 
Cour d’assises of the Seine, which had refused to in- 
struct the jury to pronounce upon offenses for which 
the extradition had not been authorized. The Su- 
preme Court declared, moreover, that it was a princi- 
ple in matters of extradition that the extradition is 
only accorded for the object specified in the demand 
which is made for it. 

Among other cases, Billot cites the decree rendered 
on the 17th of April, 1868, by the Cour d’assises d’ Oran, 
where it is declared that it is an established principle 
that the accused can be lawfully tried only for the 
charges for which extradition has been obtained. I 
might add to the cases cited by Billot a decree of the 
Court of Cassation, so late as the 14th March, 1873, 
in which it was said that in case of extradition, the 
accused can be tried only for the crime specified in the 
demand of extradition. See Dalloz Périodique, 1874, 
1, 502. 

The rule has been at all times affirmed in France by 
the administration, that is to say, the executive power. 
Billot, besides the circular of 1841, which has been 
already noted, cites a letter of the Minister of Justice 
tothe Procureur General of the Court of Cassation, 
which was read to the court in its session of the 4th of 
July, 1867, and a circular of the date of July 30, 1872, 
from the Minister of Justice to the Procureurs Géné- 
raux, and then says: 

‘““Here is a rule established as firmly as possi- 
ble. It is incontestable that the tribunals can try the 
accused only on the facts for which the extradition 
has been accorded. This rule isan immediate corol- 
lary from the principle, which imposes on the judi- 
ciary power an obligation to apply the treaties of ex- 
tradition—a principle which itself is a direct conse- 
quence of the higher principle of the separation of 
powers. The rule and the principle belong to the very 
organization of political societies, and must have pre- 
cedence over every internallaw. It is, besides, a con- 
dition sine qua non of the very principle of extradi- 
tion. Moreover, this principle and this rule have al- 
ways been observed in France.’’ Billot, Traité de 
1’ Extradition, p. 308. 

In the preceding remarks I have refrained from em- 
barrassing the discussion by any reference either to 
the acts of Parliament or of Congress, believing not 
only that there would have been no authority what- 
ever on the part of the United States, even in the ab- 
sence of an act of Parliament for giving effect to ex- 
tradition treaties, to have tried Winslow, had he been 
surrendered, for any offense other than that estab- 
lished against him by preliminary proof, but that if 
acquitted at such trial, or, if condemned, after he had 





served out his sentence, he should have been permitted 
to return.to England or to go anywhere else. This, Sir 
Thomas Henry explained to the committee on Extra- 
dition, France recognized to be her duty in such a 
case. Indeed, had he been subsequently detained for 
another trial, it would have been an offense on the 
part of the United States, of which England might 
justly have complained, and which would have been 
a legitimate ground for annulling the treaty, or hav- 
ing recourse to any other measure, which the law of 
nations authorizes for the arbitrament of interna- 
tional controversies. 

Though no one would assert that either an act of 
Parliament or an act of Congress could with impunity 
alter a treaty, which had been consented to by two 
sovereign states, it does not follow that these acts, 
without justification, when made in pursuance of such 
treaty, and, indeed, without legislation, treaties which 
are contracts between states, could not have any 
operation. Owing to the express terms of our Con- 
stitution treaties may be operative with us as laws 
when they could not execute themselves in England. 
Yet a treaty, so far as it operates as a municipal law, 
may be repealed by a subsequent act of Congress, and 
by the same authority our treaties with France were, 
in 1798, abrogated. The United States, as well as 
England, have been in the habit of passing laws to 
carry international compacts into effect. 

Indeed, that a treaty’s going into effect depends on 
subsequent legislation is sometimes expressly declared, 
as in the treaty of extradition of 1862, between Eng- 
land and Denmark. This was also the case in the pro- 
posed treaty with France of 1852, which, though rati- 
fied by the executive authority of both countries, never 
received parliamentary sanction. The rule also 
applies to other than extradition treaties. Thus, the 
commercial treaty of Utrecht, of 1713, with France, 
was never carried into effect, owing to the British 
Parliament having rejected the bill modifying the 
existing laws of trade. 

It has been already mentioned that the extradition 
clause of the treaty of 1794 was not operative on the 
part of England in the absence of any law. The first 
act of the English Parliament in regard to the present 
treaty was passed in 1843, and on the same day as the 
act to give effect to the French treaty of that year, 
those two treaties being the only treaties of extradi- 
tion which England then had. Indeed, so well under- 
stood was it that the treaty with us required legisla- 
tion, that Lord Ashburton, in concluding it, announced 
to Mr. Webster that it could have no effect in the 
British dominions in Europe till Parliament acted on 
it. Canada having passed an act which was still in 
force for the purpose of facilitating extradition ar- 
rangements with the neighboring states, “it might 
there,”’ he said, ‘*‘ go into effect.’’ Those states, it had 
been supposed, had adequate jurisdiction in such mat- 
ters, but though New York still has a state law on 
that subject, passed in 1822, her Court of Appeals 
recognized, in 1872 (New York Reports, Vol. L, p. 325), 
the case of Holmes v. Jamison, Peters’ Reports, Vol. 
XIV, p. 540, as deciding that the States did not possess 
any power to treat with foreign countries. The act 
6 and 7 Vict. c. 76 (1843), empowered the principal secre- 
taries of state, or the secretary for Ireland, to issue 
warrants certifying that a requisition had been made 
in pursuance of the treaty providing for the mode in 
which the arrest should be made, for hearing evidence 
in the case, and for committing the accused to gaol 
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to await his delivery, by the order of a secretary of 
state, to a person duly authorized. 

The following case arose under our treaty of extradi- 
tion with France of 1843. The French minister first ap- 
plied to the secretary of State, who declined to interfere 
in the matter, and referred him to the judicial author- 
ities. Metzger was then arrested and brought before 
a local magistrate of New York, who decided that he 
had authority over the case, and committed him to 
prison; but he was liberated by a circuit judge of that 
state, who held that the police magistrate had no juris- 
diction. He was then brought before Judge Betts, a 
district judge of the United States, sitting in Cham- 
bers, who committed him, after hearing a full argu- 
ment. Judge Betts held that, as the treaty was the 
supreme law of the land, it was entitled, when coming 
before the courts, to the same effect as an act of Con- 
gress, though no act had been passed to define the 
method of its operation; that under such treaty a 
fugitive was subject to apprehension and commitment 
for a crime committed after the date of the signature 
of the treaty against the laws of the country demand- 
ing him, whether such crime were an offense in the 
country to which he had fled or not, and that whether 
the casus federis had arisen, or whether the compact 
would be executed, was a political question to be de- 
cided by the President, the courts having no power to 
direct or contravene his decisions in the first instance. 
Whether the judiciary had authority on habeas corpus, 
after the fugitive was under arrest, to prevent his ex- 
tradition, if the President determined to make it, was 
not decided (Clarke on Extradition, p. 53; In re Metz- 
ger, Howard’s Rep. vol. V, p. 103.) Thereupon the Presi- 
dent of the United States issued his mandate to the 
marshal of New York, commanding him to surrender 
the prisoner to the diplomatic agent of the French 
government. Before, however, the surrender was ac- 
tually made, a writ of habeas corpus issued, directed 
to the marshal, returnable before Edmonds (State) 
circuit judge. The matter was twice argued before 
him, and under the judiciary act of 1847, was trans- 
ferred from him, as circuit judge, to him, as judge of 
the supreme court, under the new Constitution. That 
court held that the treaty in question did not authorize 
the President of the United States, by virtue of its 
stipulations, and without an express enactment of the 
National legislature, to deliver up a resident of the 
country to a foreign power, and that, although that 
treaty may be regarded as executing itself so far as to 
establish the right of the French government to the 
surrender of a criminal, legislation is required to en- 
force the delivery and secure the subsequent possession 
of the fugitive, and that the President cannot execute 
the power of extradition under that treaty without 
both legislative and judicial sanction. (In the Matter 
of Metzger, Barbour’s 8. C. Reports, vol. I, p. 248.) 

This conflict of jurisdiction led to the passage of the 
act of August 2d, 1848, entitled “an act for giving ef- 
fect to certain treaty stipulations between this and 
foreign governments for the apprehension and deliv- 
ery up of certain offenders.”” The act was passed, it 
was said, in the Supreme Court of the United States, 
not because the treaty with Great Britain is not 
equally binding as an act of Congress, but because sev- 
eral obscurities in our extradition treaties with Great 
Britain and France were supposed to require legisla- 
tion, on the part of Congress, to secure their due exe- 
cution. In re Kaine, Peters’ Reports, vol. V, p. 103. 





Since the passing of this act the proceedings in extra- 
dition treaties have been regulated as in England by 
statute. The terms of this law applied to all cases in 
which there then existed or there should exist extra- 
dition. 

The American act of 1848 prescribes the means of 
executing the treaties of extradition. The judge or 
commissioner to whom application for the arrest must 
be made, may be any of the justices of the Supreme 
Court, judges of the District Courts of the United 
States, the judges of the several State courts, and the 
commissioners authorized to act by any of the courts 
of the United States. It provides for the taking of tes- 
timony before the judge or commissioner — for the cer- 
tificate to be sent to the Secretary of State of its suffi- 
ciency, together with a copy of the evidence, so that a 
warrant may issue on the requisitions of the proper au- 
thorities of the foreign government according to the 
stipulations of the treaty, and for the warrant of the 
judge for the commitment of the person so charged, 
until such surrender shall be made. 

As in the English law, the Act of Congress provides 
for the order under the hand and seal of the Secretary 
of State for the delivery of the person so committed 
to such person as shall be authorized to receive him, 
*“‘in the name and on behalf of such foreign govern- 
ment, to be tried for the crime of which the person shall 
be accused, and such person shall be delivered up ac- 
cordingly.” 

This provision being identical in the first English and 
American acts would aid in construing, were there 
otherwise any doubt, the terms of the treaty ‘ deliver 
up to justice’’ and confine them to the trial of the par- 
ticular offense for which the evidence was taken. 

There are also other provisions made in each act not 
expressed in terms in the treaty, the validity of which 
has never been questioned because they go beyond that 
instrument. Both acts provide for the discharge of per- 
sons, committed under them and who should not have 
been conveyed out of the country within two calendar 
months. The provision requiring a complaint under 
oath in all cases, though in the English treaty, is not 
in the one with France. 

It is scarcely necessary to allude to the act of 22d 
June, 1860, which merely relates to the authentication 
of depositions, but it shows the competency of Con- 
gress and Parliament to make from time to time new 
provisions for the execution of the treaty. 

The act of 1869 isa further proof that the law never 
contemplated that any person should be delivered up 
for any other than the offenses specified in the warrant 
of extradition, and is in full accordance with the con- 
struction that has been maintained both of tbe treaty 
and the act of 1848. ‘‘ The President shall have power, 
it says, to take all necessary measures for the trans- 
portation and safe-keeping of such accused person aud 
for his security against lawless violence, until the final 
conclusion of his trial for the crime or offenses speci- 
fied in the warrant of extradition, and until his finat 
discharge from custody or imprisonment for or on ac- 
count of such crimes or offenses and for a reasonable 
time thereafter.” 

The similarity of the provisions of this act with the 
French circular of 1841 already referred to, is apparent 
as providing that : Immediately after the judgment of 
an extradited person, if he is acquitted, and after the 
expiration of the penalty, if he is condemned, the gov- 
ernment gives him a certain delay to leave France, 
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and that it is only after the expiration of that delay 
that he is triable for another crime, than the extradi- 
tion crime, if he remains in France. 

Not only has the United States passed three success- 
ive laws in reference to treaties of extradition, but it 
has been judicially determined that the Revised Stat- 
utes have materially altered provisions of those laws 
( Blatchford’s C. C. Reports, vol. XII, p. 502). 

The course of the United States, not only in refer- 
ence to the extradition treaties, but also to those re- 
lating to the jurisdiction of foreign consuls, proves 
that acts passed to carry those treaties into effect, are 
always open to alterations and amendments at the 
pleasure of the enacting party, subject to no restric- 
tions except that they should not contravene the pro- 
visions of the treaty. Such acts may also be abso- 
lutely repealed, and new regulations substituted for 
them. Indeed, so far from resting on the act of 1843, 
as concluding all further legislation, an act of parlia- 
ment was passed in 1845, applying both to the Ameri- 
can and French treaties, regulating some details and 
making a provision to give more immediate effect to 
the warrant of a Secretary of State for the execution 
of the treaty. 

The act of 1866 accords new facilities as to docu- 
mentary evidence. 

The Canadian law has also been altered several times 
since the treaty of 1842. 

The British act of 1870, like all the American acts on 
the subject, is not confined to any particular treaty, 
and if its provisions violate none of those in our 
treaty, there can be no objection, that it changes or 
alters any preceding law, or that it holds more strictly 
foreign States to the terms of their treaty obligations. 

The acts which we have named of 1843, 1845 and 1866, 
are repealed by it. Had the law stopped there the 
treaty would have stood as it was before the passage 
of the act of 1843, which prescribed the proceedings 
to be taken under it, that is to say, without any pro- 
vision to carry it into effect, as the extradition article 
of the treaty of 1794 always remained on the part of 
England. Parliament had the same right in 1870, as it 
had in 1843 to pass a law regulating the mode of sur- 
render, and this they did by a new act, which required 
no reference to any preceding legislation. Nor has 
there ever been any exception taken to that course by 
France or Denmark, the only two powers which, be- 
sides ourselves, had subsisting treaties with England. 
The French treaty, which had been denounced in 1865 
by that government, was then being continued by 
annual arrangements. The treaty which had been 
made in 1864 with Prussia, had never received parlia- 
mentary ratification. The act of 1870 (excepting, in- 
deed, any thing contained in it which was inconsistent 
with the treaties referred to in the acts which had 
been repealed’, was to apply as regards crimes com- 
mitted either before or after the passing of the act, in 
the case of foreign States, with which treaties had 
been made in the same manner, as if an order in coun- 
cil, by which ,it was proposed to regulate future 
arrangements respecting extradition, had been issued. 

By an act of 1873, crimes committed before the date 
of such an order are included. 

It is due to England to state that what is required 
of the country, to which a surrender is made by ber, 
she stipulates to perform on her part. The 19th sec- 
tion of the act in 1870 provides that no person sur- 
rendered by a foreign State shall, until he has been 
restored to or had an opportunity of returning to such 





foreign State, be triable or tried for any offense com- 


mitted prior to the surrender in any part of her 
Majesty’s Dominions, other than such of the same 
crimes as may be proved by the facts on which the 
surrender is grounded. 

It is not perceived that any exception can be taken 
to the substituted legislation introduced by these acts, 
unless they violate rights of the United States conced- 
ed in terms by the treaty. Whether the formal mode 
of its execution is altered or not, the new laws stand 
on the same footing as the former English acts and the 
acts of Congress. The first restriction, imposed by 
the act of 1870, though it is not found in our treaty 
with England, is at least substantially included in our 
treaties with several other powers. It is that “a 
fugitive criminal shall not be surrendered, if the of- 
fense in respect to which his surrender is demanded, 
is one of a political character.’ It has already been 
seen how indignant Mr. Fish was on the mere surmise 
that the United States did not recognize this principle. 
The provision is simply a declaration of what all par- 
ties understand, and there is no reason for omitting 
the sanction of it as an international compact, especi- 
ally if, as Mr. Fish intimates on another point, State 
courts might not regard as obligatory that which was 
not stipulated in a formal treaty. Though, usually, 
political crimes are supposed to be offenses against the 
Federal government, they are not necessarily so. 
There is an instance in this State of an individual 
who was tried and convicted of high treason against 
the State. Suppose that Governor Dorr had es- 
caped from Rhode Island and had been extradited for 
some pretended offenses, the number of which is inde- 
finitely increased in the English act of 1870-3, might 
not, according to Mr. Fish’'s views, as political offenses 
are not specially excluded by the existing treaty, a 
State court have tried him for treason? 

The second restriction presents the precise point in- 
volved in the present controversy, that is to say, “ that 
a fugitive criminal shall not be surrendered to a for- 
eign State unless provision is made by the law of that 
State, or by arrangement, that the fugitive criminal 
shall not, until he has been restored or had an oppor- 
tunity of returning to Her Majesty’s dominions, be 
detained or tried in that foreign State for any offense 
committed prior to his surrender other thau the ex- 
tradition crime proved by the facts on which the sur- 
render is grounded.” 

It has already been argued that all the right which a 
power asking an extradition can possibly derive from 
the surrender must be what is expressed in the treaty, 
and that all rules of interpretation require the treaty 
to be strictly construed ; and, consequently, where the 
treaty prescribes the offenses for which extradition 
can be made and the particular testimony to be re- 
quired, the sufficiency of which must be certified 
to the executive authority of the extraditing coun- 
try, the State receiving the fugitive has no jurisdiction 
whatever over him, except for the specified crime to 
which the testimony applies. This provision of the 
act, therefore, takes away from the United States 
no rights which they had under thetreaty. It is only 
a declaration of the true interpretation of the treaty 
itself, which is in accordance with the general law of 
Christendom. 

To the third and fourth restrictions it is not under- 
stood that any exceptions exist. The former declares 
that when a surrender is asked of a fugitive criminal, 
accused of some offense, within English jurisdiction, 
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or is undergoing a sentence on any conviction in the 
United Kingdom, he shall not be surrendered until 
after his discharge, whether by acquittal, or by the 
expiration of his sentence, while the fourth, which 
allows fifteen days between the time that the prisoner 
is committed by the magistrate’s order until his sur- 
render, is intended to guard against such cases as that 
of Lamirande, and to enable an application to be 
made for a habeas corpus, by which a fraudulent sur- 
render may be avoided. However agreeable this rule 
is to the principles of humanity, it might be objected 
to with more reason than the one which relates to the 
trial of a prisoner for other than the extradited crime, 
inasmuch as it might be contended that it gave a 
facility for escape for which the treaty does not pro- 
vide, and was, therefore, a limitation on the rights 
which it conceded. 

It is objected by the American government to the 
claim, made by England in the case of Winslow, that 
the United States shall give assurances that he shall 
not be tried for any other than the crime for which he 
is extradited, is a demand which England cannot with 
propriety make. Under ordinary circumstances it 
would be discourteous for one government to imply to 
another government that it was necessary to take 
precautions against its violation of a treaty, but the 
course which the United States have admitted that 
they felt authorized to pursue toward Lawrence, ex- 
tradited under the same circumstances as those in 
which Winslow was demanded, would seem to leave 
to the British government no alternative. It was 
only by a refusal to make the surrender that a collision, 
which would be unavoidable in case the American 
government acted according to its declared interpre- 
tation of the treaty, could be prevented. And here it 
is to be remembered that the decision of the British 
government is not derived from any assumption to 
control the question by an act of Parliament. Whether 
or not, as Lord Derby stated, the act of 1870 had or 
had not been passed, the position of England would 
have been the same. 

It would seem from the facts in the case that Eng- 
land was justified by the proceedings of the United 
States and the acts of Congress, giving effect to 
treaties, to suppose that they recognized the same 
rule as to extradited persuns as she did. Indeed, 
it would appear that the mode of relieving the ex- 
isting embarrassment, which was suggested by Col. 
Hoffman, to whom the affairs of the United States 
had been confided since the departure of Gen. Schenck, 
and for which he was repudiated by his chief, was a 
revival of a proposition, which met with the assent of 
Mr. Fish himself in a previous negotiation, he having 
added to the proposed article, prohibiting the trial of 
an extradited person for any offense committed ‘“ prior 
to the surrender other than the particular offense on 
account of which he wassurrendered,”’ the clause, ‘‘ no 
person shall be deemed to have had an opportunity 
of returning to the country whence he was surren- 
dered until two months, at least, shall have elapsed 
after he shall have been set at liberty and free to re- 
turn.”’ 

In the analogous case of France, evidence of the 
French course was accepted as sufficient without any 
formal act or declaration. 

In a case in the Queen’s Bench, November, 1872, ex 
parte Bouvier (which is given in the appendix to the 
American Documents, p. 51), the Chief Justice (Cock- 
burn) after intimating that, though he considered the 





language of the 27th section equivocal, and that, not- 
withstanding the previons acts by which the treaties 
were confirmed were repealed, he was of opinion that 
it was the intention to save the existing treaties in 
their full force, said that it was not ry to decid 
that point, because he thought that the second ground, 
the requirements of the provision that a fugitive crimi- 
nal shall not, until he is restored or had an opportu- 
nity to return to her majesty’s dominions, be detained 
or tried in the foreign State for any other than the ex- 
tradition crime, was fully satisfied by the French law. 
**We are now clearly informed of the practical work- 
ing of the French law by the affidavit of M. Moreau 
referring to the circular, which is binding upon the 
courts of that country. It expressly provides that the 
criminal, who is surrendered in respect of one offense, 
will not be tried for another until he has been restored 
or has bad an opportunity of returning to her Majesty’s 
dominions.” 

In a note from the ‘‘Home Department” to the 
Foreign Office of the 25th August, 1875, requesting 
Lord Derby to telegraph Sir Edward Thornton to 
make inquiry whether it was the intention of the 
United States authorities to permit Lawrence to be 
tried for any other crimes than those for which he was 
so given up, it issaid: ‘‘ Mr. Cross (Principal Secretary 
of State for the Home Department) cannot assume 
that the American government would permit such a 
course to be adopted as being contrary to the 3d sec- 
tion of the Extradition Act, 1870, by which act alone, 
(section 27) the American treaty is kept alive;* con- 
trary, also, to the law which governs the practice of 
the United States government in extradition cases, 
as laid down in the act of Congress, 1848, chapter 147, 
section 2, and contrary to the general practice of all 
countries.” 

The testimony taken before the extradition com- 
mittee, as to the usage elsewhere, was subsequently 
confirmed by Sir Thomas Henry. In a note of the 
4th of January, 1876, addressed to the Home Office, 
already referred to, he says: ‘‘I have read the two 
dispatches from Sir Edward Thornton, and it seems 
to me it will be useless to make any further effort to 
endeavor to convince Mr. Fish that a fugitive surren- 
dered to the United States ought not to be indicted 
for any othercrime than that for which he was claimed. 

“Sir Edward Thornton has in vain urged that it 
would be contrary to the English Extradition Act, 
contrary to the act of Congress of 1848, and contrary 
to the principle recognized by every other country, 
that a fugitive cannot be tried for a crime different 
from that for which he was surrendered. 

‘* So fully is this principle recognized that it is scru- 
pulously observed by every European government, 
whether there is any stipulation in the treaty to that 
effect or not; in the treaty between England and 
France there is no stipulation upon the subject, but 
neither country would think of trying a fugitive fora 
different crime.” 

It may be asked, could any rule of interpretation jus- 
tify the giving a construction to the terms of the 
treaty which stipulated for the ‘delivery up to jus- 
tice’’ of accused persons that would extend their ap- 
plication to crimes not embraced in the treaty, and not 
established by the proofs stipulated by the treaty, as 








* The treaty of 1842 provides that the tenth (extradition) 
article shall continue in force until one or the other of the 
parties shall signify its wish to terminate it, and no longer. 
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an essential requirement to the extradition? Can the 
mandate of the American Secretary of State under 
the act of Congress of 1848, or of one of Her Majesty’s 
principal secretaries of state under the act of Parlia- 
ment of 1843, delivering up a person ‘“‘to be tried for 
the crime of which such person shall be so accused” 
be made to mean that he may be tried for any crime 
whatsoever, even if either Government or its legal 
advisers in one or more cases should seem to have 
recognized such a proceeding? 

Does not the language in which the mandates of the 
American Secretary of State for the surrender of fugi- 
tive criminals are expressed show that the effect of such 
surrender was understood in the same way iu the 
United States as in England? The clause in the Amer- 
ican act of 1869, providing for the protection by the 
President of the accused person “until his final dis- 
charge from custody or imprisonment, for, or on account 
of such crimes or offenses, and for a reasonable time 
thereafter,”” has already been cited, and its incompati- 
bility with a trial for any but the extradited offense 
brought to notice. 

Mr. Fish mentions that there have been since the 
English act of 1870 some thirteen warrants of extradi- 
tion obtained by Great Britain from the United States 
government, and that a much larger number of pro- 
ceedings to obtain extradition have been instituted, 
while the United States in the same time have insti- 
tuted numerous proceedings in London to the same 
effect. Of course, the latter proceedings must all have 
been in accordance with the laws of the two countries, 
that is to say, so far as England is concerned with the 
acts of ‘70 and °73. 

To the act of 1870 are annexed the forms of the war- 
rants from the Secretary of State to the police magis- 
trate, the warrant of apprehension required in the 
proceedings which, including the original order of the 
Secretary of State to the police magistrate for the sur- 
render of the fugitives, all refer to the extradition acts 
as the authority for the proceeding. That there is 
no exception in American cases will appear from the 
warrants among the papers printed in the parliament- 
ary documents respecting the pending controversy. 
The warrant from the Secretary of State for the Home 
Department to the keeper of the Middlesex House of 
Detention, and to the police sergeant, who was to 
receive Lawrence into his custody, and convey him 
within the jurisdiction of the United States, dated the 
30th of April, 1875, recites the previous order by which 
the said Lawrence, accused of the crime of forging and 
uttering a certain bond and affidavit within the juris- 
diction of the United States of America, was delivered 
to the custody of the keeper of the Middlesex House 
of Detention by a warrant dated the 15th of April, 
1875, pursuant to the Extradition Act of 1870. 

In this case the proceedings were conducted by one 
of the secretaries of the American Legation, in Lon- 
don, with the aid of a solicitor, and this is the very 
case in which Mr. Fish refused to give any assurance 
that the criminal would not be tried for any other 
than the extradition offense. 

In the discussions in this matter the fact seems to 
have been overlooked, that the extradition article of 
the treaty of 1842 might have been terminated by 
either party at its own pleasure, and without any pre- 
vious notice. In fact, when made, as Mr. Webster’s 
speech on the Ashburton treaty shows, it had in view 
merely the coterminous territory of the United States 
and Canada. Webster's Works, vol. VI, p. 354. It 





was a matter of experiment, deemed of very doubtful 
expediency at the time, as may be deduced from the 
fact that neither England nor the United States had 
wished during half a century to revive the untoward 
proceedings under the treaty of 1794. That treaty, 
it will be remembered, which only included murder 
and forgery, was extended to seven crimes in the 
present treaty, and it is now proposed to apply ex- 
tradition to misdemeanors as well as to crimes. 

The provisions proffered by the British extradition 
acts of 1870 and 1873, for future conventions with 
foreign, powers, according to their exponent, Mr. 
Clarke, would authorize the surrender of a person for 
“ doing willful damage to a tree or for boxing a boy’s 
ears in the street.”’ Clarke on Extradition, p. 192. 

Those acts recognize a further revolution in inter- 
national law by extending extradition to cases where 
there has been already a conviction, and thus, as it 
were, execute foreign criminal judgments. They 
make obsolete Story and Wheaton, both of whom, 
writing before extradition treaties were in vogue, 
taught us that a criminal sentence pronounced under 
the municipal law of one country can have no legal 
effect in another. May it not be well for us to ex 
amine whether this whole system of criminal extra- 
dition, committing to a foreign forum “the life, 
liberty and property " of our own citizens, as well as of 
the exiles from foreign tyranny, who have sought our 
protection, should not undergo the strictest scrutiny, 
whether also there should not be some inquiry made 
before entering into a treaty of such a nature with any 
State if its laws and its administration of justice af 
ford a proper guaranty that our confidence will not be 
abused. 

I have been induced to discuss this question more at 
length than might otherwise be deemed admissible, in 
consequence of noticing the introduction in the senate 
by Mr. Morrill, of Vermont, on the 13th of Decem- 
ber, 1875, of a resolution to the effect, that the Com- 
mittee on Foreign Relations should be instructed 
to inquire into the expediency of providing, by gen- 
eral law, for the extradition of fugitives from jus- 
tice upon the proper application and proof by the 
governments of the countries from which they may have 
escaped, and also as to the propriety of refusing asy- 
lum to fugitive criminals, and removing them from 
the country. The inquiry which he proposes should 
precede the conclusion of any new treaties, and ought 
to be undertaken before any further conventional 
arrangements are entered into. 

Among the subjects of inquiry may well be the con- 
sistency, especially as regards citizens, of such treaties 
with our common law, including magna charta and our 
Federal constitution. Also, it may be asked whether 
greater caution should not be pursued by requiring 
preliminary proceedings equivalent to an indictment 
by a grand jury before the surrender, and whether ex- 
tradition should not, in all cases, be confined to crimes 
as distinguished from misdemeanors. It is obvious 
that in some of the provisions existing in our present 
treaties, and in many of those in the English list, 
which Mr. Fish proposes, in the event of a new treaty, 
to extend, there are offenses where the transportation 
for trial to a foreign country, even if the accused was 
acquitted, would far exceed the penalties imposed by 
the local law. 

In the time of Greece and Rome perpetual banish- 
ment was deemed the severest penalty short of capi- 
tal punishment that could be inflicted. Looking to 
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the character and position of those who are now ordi- 
narily the subjects of extradition, it may be well 
questioned whether the fugitives are not themselves 
in many cases the most efficient avengers of the majesty 
of the laws, which they have violated. It was not to 
become outcasts and wanderers in foreign lands that 
Tweed and his associates perpetrated their gigantic 
peculations, and it may be doubted, though their ill- 
gotten wealth may afford them all the luxuries of 
physical existence, whether their moral condition is 
much ameliorated from what it would have been, were 
they inmates of Blackwell’s Island or Sing-Sing. 

Above all, if we are to continue the system, all pre- 
tense should be taken away for extending the opera- 
tion of the treaty beyond its express terms; and as to 
the question put in issue by Mr. Fish, it seems most 
extraordinary that we should be the only country in 
the world that proposes to take away all safeguards, 
which would protect our own citizens, when extradi- 
ted perhaps for the most trifling offenses, from being 
exposed in a foreign country, without friends, and 
without counsel, to a trial for the most heinous crimes, 
and of which there was not the slightest intimation at 
the time of the surrender. 

In the early part of this letter I intimated that the 
extradition system was of far less practical operation 
than is generally supposed, and that it had little influ- 
ence in the prevention of crime, while there was 
always danger of its being perverted to the prejudice 
of innocent persons. Of the twenty-one treaties that 
the United States have concluded with Christian 
States, several of which have ceased with the extinction 
of the sovereignty of the country, it is seldom that any 
have been resorted to excepting the one with England 
and occasionally those with France and Germany; and 
even with England there is now a suspension of all 
proceedings, from the inability to agree upon its con- 
struction, although the United States and England 
have a common lauguage and their jurisprudence has 
a common basis. Thirteen extraditions, obtained by 
Great Britain from the United States since 1870, are 
put down by Mr. Fish as a large number. Eng- 
land, according to Lord Derby, has thirteen treaties of 
extradition, and France has thirty-two. Under the 
treaty between England and France, from 1852 and 
1865, there were only nine cases, scarcely one of which 
was successful. 

It is probable that one of the reasons why extradi- 
tion is no more frequently resorted to under the trea- 
ties is, that by their provisions the expenses which are 
usually paid by the government demanding the extra- 
dition are so expensive. A Swiss casein the United 
States, and which had no result, is referred to in Bil- 
lot as costing upward of 12,000 francs, with the amount 
of which the Federal Council was reconciled, on the 
consideration that France had in two cases, about the 
same period, paid for one 175,000 francs and for the 
other 100,000 francs, while the proceedings against Char- 
pentier and his associates of the Chemin de fer du Nord 
cost over 200,000 francs. 

The views of our government have no sanction on 
this side of the water, unless it be in the decisions of 
Chancellor Kent sustaining extradition under the 
authority of the individual States, which is no longer 
a matter of discussion. We have referred to the opin- 
ions which prevailed with our early statesmen. Mr. 


Field, in his proposed International Code, article 237, 
provides that ‘‘no person surrendered shall be prose- 
cuted or punished in the nation to which he is surren- 





dered for any offense which is not mentioned in the 
demand.” 

Nowhere is the injustice of trying a man for an of- 
fense, of which he was not even accused at the time of 
his surrender, more forcibly stated than in an article 
of our countryman, Mr. Sprague, in a late number of 
the London Law Magazine, in which it is said: ‘*‘ To illus- 
trate the hardships of the rule allowing trial and pun- 
ishment for offenses not extraditable, let us suppose 
that the charges on which an extradition is procured are 
fictitious or unfounded. When the prisoner is brought 
within the jurisdiction of the home courts he may be 
tried and condemned for any offense whatever, thus 
destroying effectually, by a mere trick or technicality, 
the noble protection which nations design to throw 
around foreigners. Let us suppose an extradition 
treaty between Great Britain and China, specifying 
offenses against the common humanity, such as mur- 
der and burglary. And then let us suppose that in 
China many political offenses are punishable with a 
cruel and ignoble death. Let a fugitive from China, 
residing in Great Britain, be charged with burglary 
and surrendered under the treaty. When he arrives 
home the charge of burglary is abandoned, and he is 
tried and executed for a petty political offense. The 
inconveniences and hardships of the rule of unlimited 
jurisdiction of the home courts over an extradited 
person are thus evident.’’ London Law Magazine, 
1875, No. CCX VIII, p. 139. 

Iam, my dear sir, 
Yours truly, 
W. B. LAWRENCE. 

IsAAC GRANT THOMPSON, Esq. 

——__»___— 
COURT OF APPEALS ABSTRACT. 


AGENCY. 

Constructive notice of revocation : a question of law.— 
Prior’ to July, 1867, defendant carried on a store at 
Great Bend, Pa., and his brother carried on business 
as his agent and in his name at Meadville, Pa., and 
purchased goods of plaintiffs on defendant’s credit 
and defendant paid therefor. In July, 1867, the store 
at Meadville was burned, of which plaintiffs had no- 
tice. In August, 1867, plaintiffs brought action against 
defendant for goods purchased for the Meadville store, 
which defendant settled, but discontinued dealing with 
plaintiffs. In October, 1869, defendant resumed deal- 
ings with plaintiffs, purchasing a bill of goods for the 
Great Bend store. In November, 1869, the brother 
purchased goods for the Meadville store on defend- 
ant’s credit. In an action for the price of the goods, 
defendant claimed that the authority to his brother 
to act as his agent was revoked. Held, (1) that the 
question whether the facts stated authorized an infer- 
ence that the plaintiffs had notice of the revucation of 
the brother’s authority, was one of law and not of 
fact. (2) That the legal inference from the facts was, 
that they did not receive notice. Clafflin v. Lenhiem. 
Opinion by Rapallo, J. 

Constructive notice is a legal inference from estab- 
lished facts, and when the facts are not controverted, 
the question is one for the court. Whether under a 
conceded state of facts the law will impute notice is 
not a question for the jury. 

[Decided June 20, 1876.] 
CORPORATION. 

Stockholders of corporation doing business after expt- 

ration of term of charter not liable as partners.-~— De- 
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fendants were stockholders in an incorporated manu- 
facturing company. After the charter of such com- 
pany expired the managing agent continued to carry 
on the business as usual, and made a promissory note 
in the name of the company, which was transferred to 
plaintiff for value. After the termination of the cor- 
porate existence defendants received a dividend from 
the corporation. It did not appear that defendants 
knew when the charter expired, or that the dividend 
was paid out of profits made after the corporation 
ceased to exist. Held, (1) that the defendants were 
not liable on the note as partners. (2) That the re- 
ceipt of the dividend without knowledge that the 
corporation had ceased to exist, and that the dividend 
was made from profits accruing since it had so ceased, 
would not make them partners. (3) That if the divi- 
dends were made from profits accruing from business 
done after the running out of the charter, defendants 
would be liable only for the amount received by them, 
and if from profits made previously, no liability would 
exist. Central City Savings Institution v. Walker et al. 
Opinion by Allen, J. 

Nat. Bank of Watertown v. Landon, 45 N. Y. 410, 
and Fuller v. Rowe, 57 id. 23, distinguished. 

[Decided June 20, 1876. Reported below, 5 Hun, 34.] 
CRIMINAL LAW. 

Term of imprisonment after conviction and sentence. 
—On the 6th day of January, 1873, relator, who was 
confined in a county jail on the charge of murder, was 
convicted thereof and sentenced to be hung. He 
brought a writ of error, the conviction was reviewed 
and a new trial ordered. Upon such trial he was, on 
the 29th of October, 1873, convicted of manslaughter 
in the third degree, and, on the same day, sentenced 
to four years’ imprisonment in the State prison at 
bard labor, the maximum punishment for that crime. 
Held, that the term of his sentence commenced on the 
29th day of October, 1873, and the time between January 
6, 1873, and that date, during which he was imprisoned 
in the county jail, could not be counted in computing 
such term. People ex rel. Stokes v. Warden of State 
Prison at Sing Sing. Opinion by Folger, J. 

[Decided June 6, 1876.] 
MANDAMUS. 

When peremptory not allowable.— Relator sought by 
mandamus to compel the payment of interest on bonds 
purporting to be issued by the board of supervisors of 
the county of Greene, in pursuance of chapter 215 of 
the Laws of 1869. The affidavits on the part of the re- 
spondents in opposition to the motion were on various 
grounds, among which were, that the bonds issued 
were in excess of the amount which the legislature 
provided for; that they embraced a claim not in- 
cluded in the act; that the resolutions which sanc- 
tioned the bonds were not passed by a majority of the 
members of the board of supervisors, ete., etc. Held, 
that a peremptory mandamus could not issue, but an 
alternative one was allowed. People ex rel. Mott v. 
Supervisors of Greene. Opinion by Miller, J. 
{Decided April 11, 1876. Reported below, 5 Hun, 650.] 

NEGLIGENCE. 

Contributory, while crossing railroad track. — Dece- 
dent while approaching the tracks of defendant at a 
street crossing, upon which an engine and cars were 
making a running switch, passed over one track by 
some stationary cars, after which she had for six feet 
before she reached another of the tracks a clear view of 
the track, engine, and moving cars, then passed over 





the second track between which and a third track 
there was twenty feet space. As decedent was step- 
ping on to the third track she was struck by the engine 
and killed. There were at the time no other trains to 
distract the attention, and it was in the day-time. 
Held, that decedent was guilty of negligence and de- 
fendant was not liable for the death. Mitchell v. N. 
Y. C. & H. R. R. R. Co. Opinion by Earl, J. 

[Decided April 4, 1876. Reported below, 5 N. Y. Sup. 

Ct. 122; 2 Hun, 535.] 


PASSENGER. 

Right of, on railway train — may resist wrongful re- 
moval by force. — When a conductor of a railway train 
wrongfully attempts to remove a passenger from a 
train, such passenger has a right to protect himself 
against the attempt, and resistance can lawfully be 
made to such an extent as may be essential to main- 
tain such a right. English v. Delaware and Hudson 
Canal Co. Opinion by Miller, J. 

The doctrine of Townsend v. N. Y. C. & H. R. R. 
R. Co., 56 N. Y. 295, held not applicable to a case where 
the conductor is in the wrong in his action. 

[Decided June 20, 1876. Reported below, 4 Hun, 683.] 


PRACTICE. 

1. Order reviewing special proceeding not appealable. 
— An order of the General Term affirming an order of 
the Special Term reviewing a special proceeding insti- 
tuted against a discharged trustee and pending at his 
death against his executor, held, not to be a final order 
affecting a substantia] right in a special proceeding 
within the Code, § 11, subd. 3, and not appealable to the 
Court of Appeals. Matter of petition of Whitlessly. 
Opinion by Andrews, J. 

2. Discretionary order not appealable to Court of Ap- 
peals. — While the General Term can review discre- 
tionary orders affecting a substantial right, the Court 
of Appeals has no such authority, and such an order is 
not appealable under the provisions of the Code. Platt 
v. Platt. Opinion per Curiam. 

[Decided June 6, 1876.] 


————_»—-—————. 


MECHANICS’ LIENS ON MUNICIPAL PROP- 
ERTY. 


(Continued.) 


UT the courts of other States are invoked. Mechan- 
ics’ lien decisions made therein are cited to sustain 
positions taken in this State by Judge Daly, and by no 
one besides Judge Daly. Of course the points of dif- 
ference between the mechanics’ lien statutes of such 
States and our own areignored. Wecall the attention 
of this court to some of them and refer to statement 
on page —. 

First. The case of Foster v. Fowler, 60 Penn. St. (10 
P. F. Smith), 30, etc., is cited as authority of weight. 
It is well to examine it. Judge Thompson says in that 
Case: 

“In the able argument of the learned counsel of the 
plaintiffs in error, it was claimed that we should consider 
the question of lien without reference to its possible en- 
forcement. This would be too abstract and unpractical ; 
for the lien abstractlyis nothing, its consequences or re- 
sults, every thing. The fruits of alien are what the plain- 
tiffs in error are contending for. We cannot, therefore, 
look at the question of lien without reference to the legal 
consequences of it ; and if they would necessarily contra- 
vene settled principle, it is evident that such an effect 
should not be given, and was not intended by the law; and 
if it be incapable of the practical results assigned hy law te 
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it, it is inoperative, is no lien. We must, therefore, regard 
the consequences of holding the claim filed to bea lien, one 
of which, and the principal one, is, that by virtue of it the 
property bound by it would be subject to asale on alevari 
facias, and then would follow the depreciation of the stock, 
the inconvenienve to the public and injury to the remain- 
ing property of the company, already referred to. Wedo 
not agree with the learned counsel, therefore, that in con- 
sidering the question of lien we ought to ignore the possi- 
bility of its enforcement. The entry of the claim is parcel 
of a legal remedy, the whole of which remedy it ,is neces- 
sary to consider in order to determine whether it isa proper 
remedy in any given case. * * * See §1of Penn. Mech’s’ 
Lien; Brightley’s Purdon’s Dig., vol 2, 1025, and § 54 of the 
saine, ib. 1035. 

Regarding the corporation of the Monongahela Water 
Company, therefore, as a public corporation, it stands on 
the principles announced in Ammant vy. The Turnpike Co., 
13 8. & R. 210; The Turnpike Co. v. Wallace, 8 Watts, 316, and 
The Susquehanna Canal Co. v. Bonham, 9 W. & 8. 27. The 
remarks of Lowrie, J., Williams v. The Contractors, 6 Harris, 
275, isin point here. “‘When there can be no execution, 
there can be no action! The mechanic’s ciaim filed in this 
case was no lien.” 

lt seems to me beyond human comprehension how 
such aconclusion is derived from the above authorities. 
Ammant v. The Turnpike Co., above cited, only held 
that the “road could not be levied on by an execution 
issued on a judgment obtained against the company.”’ 
In that case Tilghman, C. J., says: 

* * * “Ttis both hard and unjust that a corporation 
should be permitted to contract debts and possess the 
means of paying them, and yet their creditors should have 
no power of coercion. But it does not follow that the proper 
remedy is by execution. Experience is every day pointing 
out defects in our law, which can be remedied only by the 
legislative power. * * * It may probably be thought ad- 
visable to provide some mode of sequestration, by which the 
profits arising from roads may be secured to the creditors 
of the respective companies. * * * Ifa turnpike com- 
pany has a right to land or other property, not on the road, 
there is no reason why it should not be subject to an execu- 
tion.” 13 Serg. & Raw. Rep. 213, and turning to said other 
cases cited. 


The Susquehanna Canal Co. v. Bonham, W. & S., 
vol. 9, p. 28, we find, in Justice Sergeant's opinion, that 
“the remedy for creditors in such case by sequestra- 
tion was suggested in the opinion of Chief Justice 
Tilghman (13 Serg. & Raw. 210), and carried into effect 
by the provisions of the act of 16th June, 1810.” 

Surely thus far the authorities cited by Judge Thomp- 
son are no authority for his doctrine that there can be 
no judgment in a case when no execution can issue ; and 
if the case of Williams v. Controllers, 18 Penn. St., 6 
Harris, 277, be examined, it will be found that Judge 
Lowrie’s opinion is as follows: 

* As a levari facias is the only execution proper on a judg- 
ment on a mechanic’s lien (§ 21 of act 16th June, 1836), and 
as that sort of execution is not allowed against a county, it 
follows that this form of execution cannot be sustained, 
and that the execution act of 1836, § 72, excepts from the ordi- 
nary execution against corporations, “all counties, town- 
ships, and other public corporations.” 


Even from the above, it does not seem to follow that 


there can be no mechanic’s lien when an execution 
cannot issue. But, at all events, the case of Foster v. 


Fowler is no precedent in this State. 

The first section of the mechanic’s lien law of Penn- 
sylvania reads: 

“Every building erected within the several counties of 
this commonwealth, to which the act entitled ‘An act se- 
curing to mechanics and others, payment for their labors 








and materials in erecting any house or other building with- 
in the city the county of Philadelphia,’ passed 17th March, 
1806, and the several supplements thereto now extends, 
shall be subject to a lien for the payments of all debts con- 
tracted, for work done, or materials} furnished, for or about 
the erection or construction of the same.” 

§ 2. The lien of such debt shall extend to the ground 
covered by such building, etc. 

§ 49. Provides that the proceedings to recover the 
amount of any claim, as aforesaid, shall be by a writ 
of scire facias (prescribing the form). 

§ 54. The execution for every such judgment shall be 
by a writ of levari facias (prescribing the form). 

Mr. Phillips, in his late work on mechanic’s liens, 
has compiled § 459 of his work, p. 410, ‘* Property of 
municipal corporations exempt,” from the foregoing 
cases, and from Board of Education v. Greenebaum, 
39 Ill. 610, etc. Now, all that was decided in that case 
is, that “the Normal University building, not the 
Property of the State, is subject to the claims of a 
creditor under the law providing for the enforcement 
of a mechanic’s lien.”” Justice Breese, in his opinion 
(p. 620), says : 

“Tt is further argued by the plaintiffs in error that it does 
not follow, because this corporation can sue and be sued, 
that therefore a mechanic’s lien will lie against the board ; 
and he instances the fact that counties and municipal cor- 
porations generally may be sued, yet their property cannot 
be sold on execution, citing the case of The City of Chicago 
y. Hasley, 25 D1. 595. The ground and reason of that opinion 
is distinctly stated in it.” 

Turning to said case, The City of Chicago v. Hasley, 
we find the doctrine laid down that ‘‘ an execution can- 
not be issued against a municipal corporation ona 
judgment for debt or damages recovered against it ;’’ 
and we find Justice Breese there again delivering the 
opinion of the court (Justice Watson delivering a dis- 
senting opinion [see pp. 40-41]), in which he then said: 

“Tt is true, by the charter of the city it can sue and be 
sued, but it is not an inference that if sued, and a judg- 
ment passes against it, an ordinary writ of fieri facias can 
issue, under which its corporate property can be seized and 
sold ; nor is there any necessity for such a writ. Ona debt 
being ascertained by judgment against the city, and a refusal 
to pay it, a mandamus can issue to compel payment, er to 
compel a levy of taxes sufficient to discharge the judgment. 
This isthe only legal way in which payment can or ought 
to be enforced.” 

And again we ask, tracing back, as directed: Where 
have we found any authority that such buildings are 
exempted from a mechanic’s lien? The lien is at- 
tached for the purpose of the debts being ascertained 
by judgment, and sectiou 3 of the lien law provides for 
the owners, whether a corporation or a person. 

“The lien is the foundation of a judgment, and “‘as 
an execution is the end, life and fruit of the law, and 
is the process which commands and authorizes the 
money due the ,plaintiff or creditor, on a judgment 
recovered by him, to be made out of the property of 
his debtor or the defendant, it is but reasonable to pre- 
sume that all corporations are amenable to the same 
compulsory method of satisfying their debts; they can 
sue and be sued, and are, like an individual, amenable 
to the law; and while the final results of a judgment 
against corporations are the same as against individ- 
uals, the means by which such results are obtained are, 
in the case of a municipal corporation, exceptional and 
peculiar in that class of corporations. In cases where 
judgment is rendered against this class of corpora- 
tions, the process, though compulsory, is not enforced 
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by the ministerial officer of the court as an execution is; 
there is no levy or seizure, no advertisement or sale; a 
process is issued by the court known as “‘ mandamus.” 
Her. on Ex. 564. 

(Now the last statement above is, evidently, gath- 
ered from decisions in States like Pennsylvania, Mli- 
nois and others, that except by statute ‘ counties, 
towns and other public corporations from the ordinary 
execution; and he adds on the same page, evidently 
collecting this time from States with different statutes, 
and such as New York (2 R. 8. 463, §§ 36, 37)]: ‘When 
a claim is reduced to judgment, the duty to provide 
means for its payment becomes perfect, and, if it can 
be paid in no other way, its payment will be enforced 
by mandamus, the final process of the court for the 
enforcement of its judgment, performing, in effect, the 
office of a writ of execution;”’ and then further says: 
“With the exception of statutory enactments, the gen- 
eral rule in England and America is, that the prop- 
erty acquired by a municipal corporation is not liable 
to execution.” He gives, as authority therefor, Ar- 
nold v. Ridge, 13 C. B. 745: on reference, it will be seen 
no authority whatever. All that was there held was, 
that “execution cannot, by virtue of 5 and 6 Will. 4, 
c. 76, § 92, be had against the property of a corpora- 
tion, acquired since the passing of that statute, in sat- 
isfaction of a debt contracted by the old corporation.” 
See 1C. L. R. 309, and S. C., 17 Jur. 896. That he is in 
error, especially as to the general rule, appears from 
the very case he cites to sustain it. If there is such a 
rule, either in England or in any of the United States, 
it is altogether of statutory origin. [We find no author- 
ity for it in the references the earlier Pennsylvania 
cases make, to wit: ‘2 Bac. Abr., tit. Corp. (E), § 2 
(Bouvier); and 3 id., tit. Execution'(C)’’]. It is ex- 
pressly put on that ground in Pennsylvania — that State 
of mixed jurisprudence. See Ang. & A. on Corp. 150; 
Beam v. First Meth. Ep. Church, 3 Penn. L. J. 343; 
2 Brightley’s Dig. 1025, note a; Armstrong v. Ware, 1 
Phila. 213; Smith v. Nelson, 2 id. 113;* 2 N. Y. R.S. 
463, $$ 36, 37.+ In Illinois, statutes exist somewhat simi- 
lar to those of Pennsylvania. See R. S. 1845, 133, as to 
counties, and art. 9, §§ 10 and 12, Const. 1870, as to mu- 
nicipal corporations. But Mr. Justice Walker, in City 
of Chicago v. Hasley, cited ante, says, in dissenting: 
* After a careful examination and a mature considera- 
tion of the reasons presenting themselves to my mind, 
[am unable toconcur in the conclusion at which my 
associates have arrived in this case. Owing to the 
importance of the question involved, I feel constrained 
to present a portion of the reasons which have led me to 
the conclusion at which I havearrived. These bodies 
(municipal corporations).like ordinary corporations, de- 
rive all their powers from the sovereignty of the State, 
and are completely under its control. They are, it is 
true, created alone for the better government of the 
local division to which their jurisdiction is confined, 
and that jurisdiction may be curtailed or enlarged at 
pleasure by the legislature. The object of their or- 
ganization is not the advancement of individual gain, 
commercial enterprise, or pecuniary interest, either of 
individuals or the body politic. This seems to be the 





**One of the usages of our State which has acyuired the 
consistence of law.”’ Gibson, C. J., 3 Penn. St. 203. 

+ Pennsylvania courts hold “that a county is liable as at 
common law for services of a physician in making a post 
mortem examination.” 34 Penn. 301. But “not for medi- 


cal treatment of a prisoner taken ill on his trial.” 7 Watts, 
290. 





distinguishing feature between bodies of this de- 
scription and private corporations, which are usually 
created for some, if not all, of those purposes. As 
municipal corporations are created alone for public, 
and not for private benefit, it may constitute a cogent 
reason why the legislatwre should exempt their property 
from sale on execution, or that such process should not 
issue against them, but does not, as I conceive, create 
the exemption. If such an exemption exists, I feel 
confident that it is not by the commonlaw. After a 
careful search of all the elementary books and reports 
of adjudged cases which have come within my reach, I 
am unable to find such a rule has ever been announced. 
I find at the common law that they were liable to be 
sued and judgment rendered against them precisely as 
if they were corporations created for private purposes. 
When it is remembered that the execution is the fruit 
of the judgment, if such an important exception ex- 
isted, it would certainly have been announced, either 
in Great Britain or some of the States of the Union.* 
To my mind, the fact that the question has never 
arisen, is conclusive that such an exception does not 
exist at common law. On the argument it was urged 
that, as the legislature has provided that execution 
shall not issue upon judgments recovered against coun- 
ties, for the same reason municipal corporations were 
designed to be embraced. To my mind, it is only nec- 
essary to refer to the rule of interpretation, that the 
expression of one thing is the exclusion of another, as 
acomplete answer to this position. If cities, towns, 
villages, or other such bodies, had been designed to be 
embraced, it seems to my mind that very different and 
more appropriate language would have been em- 
ployed.’’ And, in connection with the above, atten- 
tion is called to the prevailing opinion of C. J. Walker, 
in J. C. R. R. Co. v. City, ete. (1875), 76 Ill. 50-1, fol- 
lowing substantially 3 Hill, 531. 

We challenge any proof, or authority, to the effect 
that such a doctrine, independently of statutory en- 
actments, prevails in any State of the Union. While 
quite the opposite has been held in several of the 
States under statutory enactments, or otherwise, the 
rule is exclusively Pennsylvanic; and it is more than 
probable that Brinckerhoff v. Mayor, etc., follows Gue 
v. Tide Water, etc., infra, in theory, which last decis- 
ion was based wpon laws peculiar to Maryland and 
Pennsylvania, and upon decisions of courts of the lat- 
ter State (before cited, p. 34); a State in which ‘the 
principles which the English Court of Chancery has 
adopted respecting charitable uses under the statute 
of Elizabeth obtain, not indeed by force of the statute, 
but as a part of its common law” (A. & A. on Corp.150); 
and where, nevertheless, it is held a church edifice is 
subject to a mechunic’s lien, but not the graveyard on 
which it stands, because ‘‘the building was designed 
for the worship of God — the ground for the burial of 
man; the one for the edification of the living — the 
other as a receptacle for the dead. The purposes, al- 
though combined, are entirely distinct in their nature; 
and it was, therefore, error to include the graveyard 
as subject to the lien.”’ Beam v. First Meth., etc., 
cited supra. 

We here introduce a few authorities, inopportunely 





* Especially, if it existed prior to the year 1777 when “ the 
whole number of reports in England, both at law and in 
equity, did not much exceed a hundred and fifty volumes, 
and when the United States had not a volume.” (See p. 43 
infra.) Wallace’s Reports, p. 26 and 75-6. 
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perhaps, as they would be properly cited in our fourth 
point; but we offer them at this place, in the office of 
an apology for the succeeding pages, again claiming 
that the appellants should be estopped from necessi- 
tating the court to consider the farther question. We 
quote: ‘ Freeling, for the respondent, took the pre- 
liminary objection that the defendant had no authority 
to bind his wife’s estate for so long a period as thirty 
years without her acknowledgment. This was an at- 
tempt to bind the husband by an agreement entered 
into by his wife, who had no power to bind herself. 
The plaintiff was out of court; the objection must be 
fatal to him. Turner v. Rennoldson, 21 W. R. 558; L. 
R., 16 Eq. 37. It appeared that this point had not been 
raised in the court below; and Malins, V. C., said no 
point could be taken before him which had not been 
taken in the court below. He could not allow sucha 
defense, which was fatal to the plaintiff's case, to be 
raised here, when it had nat been raised in the court 
below. The only point submitted to him by the case 
was whether there had been such an outlay as to en- 
title the plaintiff to specific performance, etc.’’ Wil- 
liams v. Evans, 1875, W. R. vol. 23, 466, ete.; L. R. Eq. 
Cas. vol. 19, 547. See, also, opinion of Judge Andrews, 
59 N. Y. 423. 

If the buildings in question were public buildings, 
devoted to governmental use, etc., they must in this 
instance have become such by the acts, votes and or- 
dinances of the municipal corporations, ‘‘ which 
should have been pleaded.”’’ 1 Dill. Corp., § 50 and 
notes, 167, and authorities there cited. If such build- 
ings were a “ trust,’’ within the province of the Court 
of Chancery, such equitable use must have been 
averred in the pleadings (58 N. Y. 18), to show the 
same as a defense. In Shaitell v. Woodward, 17 Ind. 
225, it is said: ‘‘ Per curiam. The only question in this 
case is, whether a mechanic's lien can be enforced un- 
der our statute for work done and materials furnished 
in the erection of a school-house, built by order and 
contract of a township trustee, for the purpose of com- 
mon schools. The statute appears to be so general as 
to include such houses, and we think prima facie does. 
If any facts exist that should prevent the operation of 
the statutes in a given case, they should be shown in 
defense.”’? Vhe question of exemption is waived by not 
pleading it. See 2 Brightly’s Purdon’s Dig. 1025, a. 
“This court can only determine how the fact is from 
the ;pleadings, or the case made, or the findings, or 
from the exceptions taken, or from all these things.”’ 
McKecknie et al. v. Ward, 58 N. Y. 546; Tyng v. Com. 
Warehouse Co., id. 313. ‘‘ A defense not insisted upon 
in the court below cannot be made available on ap- 
peal.’’ Note f, Voorhies’ Code, 537, citing Hazard v. 
Shears, 4 Keyes, 469; Forrest v. Forrest, 38 N. Y. 467, 
and id.#l. Especially when there was no evidence had 
or received as to such defense. McKnight v. Devlin, 
52 N. Y. 399; Jackson v. Van Slyke, id. 645; 1 Phila. 
213; 2 id. 113. The buildings were not devoted to 
“public use,’’ by the appellants’ own showing, when 
the work was done and materials furnished. See Kib- 
bey v. Jones, 7 Bush, 243. ‘‘The facts on which the 
referee based his conclusions of law [the first, second, 
third and fourth (and fifth) conclusions of fact having 
been affirmed by the general term] are not reviewable 
by this court, and fully warrant that conclusion.” 
Hallahan v. Herbert et al., 57 N. Y¥.416. See opin- 
ion of Learned, P. jJ., pp. 22, 23, fols. 97-100 of the 
printed case. We have heretofore shown that the 





money was raised by tax, in pursuance of chapter 608, 


Laws of 1874, to pay this claim, among others, and 
therefore the appellants should be estopped from rais- 
ing such question. Ross v. Curtiss, 31 N. Y. 606. 
Compare chap. 62, Laws of 1875, to the same effect. 

But notwithstanding all the foregoing, should it 
please this court to deem our position insecure, or, at 
least, not so sufficiently fortified as to warrant them 
in excluding from their consideration this case, viewed 
from the following standpoint, then such determina- 
tion of the court, together with the apology, will, we 
trust, insure toward us a goodly degree of patience, 
while traversing so wide a field, into which we have 
so reluctantly entered. 

(To be continued.) 

+ 
AGENCY — EXECUTION OF AUTHORITY. 
IN THE CASE OF PROMISSORY NOTEs. 

HE following cases illustrate the liability of agents 

upon promissory notes: 

In Ea parte Buckley, 14 M. & W. 469, 1845, one of a 
firm of bankers signed the following promissory note: 

“T promise to pay the bearer, on demand, etc. 

‘* For A. B., C. D. 
oe R. M.”’ 

In holding that the firm, and not the agent, was 
liable, the Court of Exchequer overruled the authority 
of Hall v. Smith, 1 B. & Cr. 407. 

“The partner in making the promise,”’ said Parke, 
B., ‘tis only an agent for the firm.* * * No doubt 
the instrument was intended to bind the firm, and as 
he had authority to do it, it had that effect: (approved 
per Pollock, C. B., in Nichols v. Diamond, 9 Ex. 156.) 

Healey v. Storey, 3 Ex. 3, 1848, was an action by 
the payee against the makers of a note in this form: 

“On demand, we jointly and severally promise to 
pay to , value received, for and on behalf of the 
Wesleyan Newspaper Association. 

‘** PETER STOREY, 
“JAS. WARE, 

At the trial the plaintiff had a verdict, and a rule to 
set it aside was refused on the ground that a joint and 
several promise is a personal promise. This rule was 
approved in Lindus v. Melrose, 2 H. & N. 293, though 
it was not material to the decision there. 

In Penkivil v. Connell, 5 Ex. 381, 1850, the defendant, 
a director and shareholder, in a joint-stock company, 
together with three others, made the following prom- 
issory note: 

‘* We, the directors of the Royal Bank of Australia, 
for ourselves and the other shareholders of this com- 
pany, jointly and severally promise to pay , for 
value received on account of the company. 

(Signed) “A. B., C. D., E. F., G. H., Directors.” 

This case comes within the principle of Healy v. 
Strong, supra. 

In Maclae v. Sutherland, 3 El. & B. 1, 1854, the di- 
rectors of an unincorporated and unregistered joint- 
stock banking company, called the R. Bank of A., 
made and issued promissory notes in this form: 

‘““We, directors of the R. Bank of A., for our- 
selves and other shareholders of the said company, do 
jointly and severally promise to pay , for value 
received, on account of the company. 

(Signed) * A., Chairman. 
“B. & C., Directors.” 

Held, that, assuming that the parties signing were 
authorized to sign promissory notes on account of the 
partnership, this form of note showed sufficiently an 








} Directors.” 





intention to bind the partnership joimtly, and that, 
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though the attempt to bind the shareholders severally 
was ultra vires and void, yet they were bound jointly. 

In Aggs v. Nicholson, 1 H. & N. 165, 1856, the note 
was in the following terms: 

“We, two of the directors of the Ark Life Assur- 
ance Society, by and on behalf of the said society, do 
hereby promise to pay to M. or order the sum of ; 
value received. 


; - D” t Directors.” 


This note was held to be binding on the company, 
and not on the directors, it having been expressed to 
be made by them on behalf of the company. 

In Waake v. Harrup, 30 L. J. 273, Ex., 1861, the 
court decided that where a defendant on the face of a 
written agreement has contracted as a principal, it is 
competent for him, by way of equitable plea to an 
action against him, to show that in fact he signed as 
agent for a third party, and that the plaintiffs verbally 
agreed that he should not be responsible as principal. 

Lindus v. Melrose, 2H. & N. 293, 1857, was an action 
upon the following note: 


** £600. 

“Three months after date we jointly promise to pay 
Mr. F. Shaw, or order, £600, for value received in stock, 
on account of the London and Birmingham Iron and 
Hardware Company, Limited. 

“* JAS. MELROSE, 
“G. N. Woop, 

“ JoHN HARRIS, 
‘* EDWIN GUESS, Secretary. 


**Indorsed, F. SHAw.”’ 


Directors. 


An action upon the note was brought by an indorsee 
against the directors. At the trial before Channel, B., 
a verdict for the plaintiffs was given, leave being re- 
served to the defendants to move to enter the verdict 
forthem. The rule was made absolute. 

“This promissory note,’’ said Pollock, C. B., *‘ can- 
not bind at once the individual directors and the 
company for which they were acting as agents; and 
the question is, what is the most reasonable construc- 
tion to be put upon it?’ “If,” observed Bramwell, 
B., ‘‘ we suppose a personal liability on the part of the 
directors, there would be a promise by them to pay for 
value received on account of the company, and the 
note would be bad on the face of it, as showing a con- 
sideration to the company and not to the directors.” 
The expression “for value received in stock,’’ was read 
in a parenthesis. 

In the Exchequer Chamber (3 H. & N. 177) the judg- 
ment of the court below was affirmed by Coleridge, 
Cresswell, Williams, and Crowder, JJ.; Crompton and 
Willes, JJ., dubitantibus. 

The company had been established under 19 and 20 
Vict. c. 47, the 43d section of which act provided for 
the making, accepting, or indorsing of notes or bills 
by acompany. The note in question did not satisfy 
the requisitions of this section; ‘it does not, there- 
fore, follow conclusively,’”’ said Coleridge, J., deliver- 
ing the judgment of the Court of Appeal, “ that the 
directors are personally liable; for the case was prop- 
erly argued, and must be decided on what appears to 
be the expressed intention of the makers of the in- 
strument.”’ 

In Price v. Taylor, 5 H. & N. 540, 1860, the note was 
as follows: 


‘** Midland Counties Building Society. 


“Two months after demand in writing we promise 
te pay Mr. Thomas Price, the sum of one hundred 





pounds, with interest after the rate of six pounds per 
centum per annum, for value = — 
“ee E = l 
“5.7. | Trustees. 
“ W. F., Secretary.” 


The defendants were held to be personally liable. 
**Tt does not appear,’ said Baron Bramwell, ‘* that the 
defendants undertake for auybody but themselves. 
If there was any thing to show that the note would be 
binding on the building society, we might hold that 
the note was the note of the society, and not of the 
defendants alone, as in Aggs v. Nicholson, 1H. & N. 
165."". See Forbes v. Marshall, 11 Ex. 166. So in Bot- 
lomley v. Fisher, 1 H. & C. 211, 1862. 

“ Midland Counties Building Society, No. 3. 

“One month after date we jointly and severally 


promise to pay Mr. J. B. Yaum, the sum of , for 
value received. woe m) 
“ Ss. B. 8...” i Directors. 


“W. D. F., Secretary.”’ 


Action against the society by the payee. At the trial 
a verdict was entered for the plaintiff, but leave was 
reserved to the defendant, apparently for the purpose 
of having the decision of the court upon the question 
whether the defendant’s liability as maker was re- 
moved by the fact that he had signed as “ secretary.” 
This fact was held to be immaterial. 

In Gray v. Roper, L. Rep., 1 C. P. 694, 1866, defend- 
ants, who were members of an unregistered society, 
enrolled and certified under 15 and 16 Vict. c. 31, gavea 
promissory note in the following form for a debt of 
the society: ‘‘ Twelve months after date, we, the un- 
dersigned, being members of the executive committee, 
on behalf of the L. & 8S. W. Railway Co-operative So- 
ciety, do jointly promise to pay,’’ ete. At the trial 
Mr. Justice Keating directed the jury to find for the 
plaintiffs. This ruling was upheld by the whole court 
on the ground that the defendants were personally 
liable.—London Law Times. 


—- —- > - - — 


CAUSE—INJURY CAUSED BY 
FEAR OF DOG. 


HE following case of Hall v. Atkinson, from the 

London Law Journal, is an interesting one upon 
this subject. It was tried before the Leeds county 
court, Mr. Sergeant Tindal delivering the opinion, 
He said: 

“This action is brought to recover £50, as damages, 
for injuries received by the plaintiff’s wife, caused by 
the defendant’s dog, a black retriever, on December 
17th last. The houses of the plaintiff and defendant 
adjoin. On September 20th last, the plaintiff's wife 
was attacked by the defendant’s dog, and was bitten 
through her clothes, the marks of the dog’s teeth 
being left upon her leg. The defendant had notice of 
this, and promised at that time to get rid of the dog. 
This, however, was not done; and on December 17 fol- 
lowing, the plaintiff's wife having occasion to go intoa 
lane at the back part of the house, the defendant’s dog 
rushed at her, but before it had time to lay hold of her 
she managed to place the door of the yard between 
herself and the animal. At this time the plaintiff's 
wife was enciente, and the fright and agitation brought 
on a miscarriage, and it was for the pain and suffering, 
and expenses for medical attendance and nursing, that 
the action is brought. With regard to the evidence I 
am satisfied that the dog was of a savage nature, and 
was in the habit of flying at and biting persons who 
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were strange to it; and the knowledge of this fact has 


on several occasions been brought home to the defend- 
ant, both before the plaintiff’s wife was bitten by it in 
September and afterward. It was endeavored to be 
shown that it was not the defendant’s dog that made 
the latter attack, but one extremely like it, and which 
was often seen about the premises of the defendant; 
but I am satisfied that the evidence on that point fails, 
and that the dog, the subject of this inquiry, belonged 
to the defendant. With regard to the law upon the 
subject of persons keeping animals for their amuse- 
ment or pleasure accustomed to attack and bite man- 
kind, it is well established that every person has the 
right to keep an animal, although it may be of a fero- 
cious and dangerous nature, and no one can interfere 
with his doing so until some mischief happens. Yet, 
as soon as the animal has done an injury to any person, 
then the act of keeping it becomes, as regards that per- 
son, an act for which the owner is responsible; and 
there is no distinction between the cases of an animal 
which breaks through the tameness of its nature, and 
which is known by the owner to have done so, and one 
which is fer@w nature. ‘Whosoever,’ says Chief Jus- 
tice Denman, ‘keeps an animal accustomed to attack 
and bite mankind, with knowledge that it is so accus- 
tomed, is prima facie liable in an action at the suit of 
any person attacked and injured by the animal, with- 
out any averment of negligence or default in the se- 
curing or taking care of it. The gist of the action is 
the keeping the animal after knowledge of its mis- 
chievous propensities.’ In the present case the de- 
fendant had full knowledge of the evil tendency of the 
dog to attack strangers. Instead of parting with it, or 
confining it in some safe place, he permitted it to be 
occasionally at large, and on some of these occasions it 
was shown that strangers were attacked by it. If, 
after being apprised of the dog having bitten the 
plaintiff's wife on September 20th, and the necessity of 
keeping it tied up to prevent mischief to others, the 
defendant thought fit to let the animal be at large, he 
did so at his peril. It was true that in this case the 
defendant’s dog did not succeed in actually coming in 
contact with the plaintiff’s wife and biting her, as it 
had done on the previous occasion, but I come to the 
conclusion that it was only prevented from doing so 
by the means she took to save herself from serious and 
impending danger by closing the doorupon it. Inthe 
fright and agitation caused by the attack, and the en- 
deavor to save herself from imminent danger, the 
injury complained of, namely, the miscarriage and its 
consequent illness, resulted. To entitle the plaintiff 
to recover, Iam of opinion that the injury sustained 
need not be the inevitable consequence of the act 
complained of. It is sufficient if it be the natural con- 
sequence which might reasonably be expected to hap- 
pen. There was actual danger of a nature which 
compelled the plaintiff’s wife to embrace from neces- 
sity the nearest and most instant means of escape. 
Who, then, was the cause of this necessity? From the 
time the defendant was apprised of the fierce temper 
of his dog it became a duty toward the plaintiff and 
others to keep it secured, and there was a negligent 
breach of duty on his part in not doingso. The law is 


settled that if a breach of duty exposes a person 
toward whom the duty is contracted to obvious peril, 
the act of the latter in eudeavoring to escape from the 
peril, although it may be the immediate cause of the 
injury, is not the less to be regarded as the wrongful 
act of the wrong-doer (Jones v. Boyce, 1 Starkie’s Rep. 





493); and this doctrine has in later times been ex- 
tended to a ‘grave inconvenience,’ where the danger 
to which such person was exposed is not in itself ob- 
vious. This principle was enforced by Mr. Justice 
Brett in Adams v. T'he Lancashire and Yorkshire Rail- 
way Company (38 Law J. Rep., C. P., 277), in which he 
says: ‘If the inconvenience is so great that it is rea- 
sonable to get rid of it by an act not obviously danger- 
ous, and executed without carelessness, the person 
causing the inconvenience by his negligence will be 
liable for any injury caused in the attempt to avoid 
such inconvenience.’ It seems to me that the prin- 
ciple here enunciated is strictly applicable to the 
proved facts in this case. The danger which the plain- 
tiff’s wife sought to escape was caused by the defend- 
ant’s breach of duty in not keeping the dog securely 
fastened up, and as the injury resulted from the com- 
bined terror and agitation produced by the attack of 
the anin:’1 and her anxiety to escape from a real peril, 
I have come to the conclusion that there must be in 
this case a verdict for the plaintiff. Damages £10. 


ne ae 
LAW IN MONTENEGRO. 


. Saturday Review thus sketches the code of laws 
established in Montenegro by Prince Daniel: 
**More interesting than any dealings with the for- 
eigner is the code of laws which the prince, with the 
consent of the chiefs and elders, put forth for the 
internal government of the country. It must be re- 
membered that he was the first lawgiver of a very prim- 
itive people, and that it was perhaps wise not to do too 
much in the way of putting new wine into old bottles. 
Thus duelling is allowed, but it is forbidden under a 
heavy fine that any one besides the principals should 
join in the combat. It will not be forgotten that in 
England in the seventeenth century it was not unusual 
for the seconds, who were supposed to see fair play, to 
fight as well as those whom they were to look after. 
In case of murder it is forbidden for the kinsfolk of 
the murdered manu either to accept any payment — our 
ancient wergeld—as a compensation for his blood, or 
to slay any of the kinsfolk of the murderer. One 
thinks of Waltheof slaying the sons of Carl because 
their father had slain his grandfather. All irregular 
action of any of these kinds is forbidden. The mur- 
derer is to be tried, and, if found guilty, shot. If he 
escapes from the country, his goods are to be confis- 
cated, and, if he comes back, he wears a wolf’s head. 
Then alone is any thing like private violence allowed. 
Every Montenegrin may act as the executioner of the 
law on the man who has thus directly defied the law. 
The thief for the first two offenses is to be punished by 
stripes, for the third by death. But if the theft takes 
the form of sacrilege, he is to be put to death for the 
first offense. A man who kills a burglar in the act, 
instead of punishment, receives a reward in money; 
but it is added that ‘ great care must be taken not to 
kill an innocent person, as it must be answered for 
with one’s life.’ So again, as in some cases of the 
jurisprudence of Rome and Athens, the convicted 
traitor, or he who conceals such a traitor, also carries 
the wolf’s head, and may be slain by any man. Ex- 
cept in these specified cases, no one, even if sentenced 
by a competent judge, can be put to death without the 
warrant of the prince, who has the power of pardon. 
Till Prince Daniel’s accession the administration of 
justice was corrupt, and the proceedings in the courts 
very disorderly. Montenegrins had been so in the 
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habit of two speaking at once, crying out, screaming 
at, and quarreling with each other, that no judge 
could possibly arrive at the rights of any matter. So 
it was ordered that a judge must listen to plaintiff and 
defendant, and must not permit both to speak at once, 
but each in his turn, without raising his voice to such 
a pitch as to hinder the judge from hearing calmly and 
distinctly what is said. If the judge does not under- 
stand the matter when once explained, let him demand 
it again, and if a judge make a point of always differ- 
ing from his fellows, he must be removed. Among so 
warlike a people, cowardice in battle is naturally one 
of the greatest of crimes. The culprit is to stand in 
the public bazaar with an apron on, as being no better 
than a woman—a punishment which is said to be 
looked on as worse than death. Before Daniel’s 
time it is said to have been very hard to enforce such 
law as there was. A village would rise against the 
officers of justice who came to arrest a prisoner. By 
the code, any one who resists the police officer in such 
a case must be taken himself; he who hides a criminal 
or effects his escape must be punished as the criminal 
himself, and the officer of justice may lawfully kill 
any one who draws a weapon on him in the discharge 
of his duty. But the police are warned that if they 
take or kill an innocent person, they are responsible 
for the act. In cases of adultery, the husband may 
kill both the wife and the adulterer if he find them in 
the act. If they escape, they are banished. The 
ravisher is punished with banishment. The father of 
an illegitimate child must either bring it up or pay a 
heavy sum for its maintenance, and if he be a married 
man, he must further be imprisoned for six months on 
bread and water. Ali persons, of whatever nation or 
religion, are to be received in Montenegro, but while in 
the country they must conform to its laws. On the 
other hand, any Montenegrin offending against the 
laws of a foreign country is liable to punishment in his 
own. Land is held in common by the family. There 
is no doubt that, through the vigorous administration 
both of the late and of the present prince, a wonderful 
reform has been wrought. Every one who has been 
there knows now that Montenegro is one of the safest 
countries in the world, one of those where the traveler 
has least to fear from brigandage or any other form of 
wrong. In such a country one would have almost ex- 
pected the armed assembly as a matter of course. In 
point of fact, the prince debates matters with pregadi, 
councillors summoned from each district. If he finds 
that they have lost the confidence of the neighbors, he 
dismisses them and chooses others. 
—-— +> 
BOOK NOTICES. 


Cases Determined in the United States Circuit Courts for the 
Bighth Circuit. Reported by John F. Dillon, the Circuit 
Judge. Vol. Ill. Davenport, lowa: Day, Egbert & 
Fidlar, 1876. 

HE reports of Judge Dillon are already well known 
to the profession by the two volumes previously 
issued, and it is sufficient to say to such as have pe- 
rused the former volumes that the present one is fully 
as excellent as the others. The high rank taken by 

Judge Dillon as a legal writer, as well as his eminent 

judicial reputation, is aguarantee that whatever comes 

from him, either as author or editor, is worthy of the 
most careful attention of the profession. 

The jurisdiction of the Federal courts is so limited 
that very few cases involving general principles come 
before it. Nearly three-quarters of the matters that 








come before the Circuit Courts involve questions aris- 
ing under the statute law which, while important in 
themselves, do not possess that interest which attaches 
to questions relating to the common law. Therefore 
the reports of the United States courts are more or 
less filled up with cases relating to bankruptcy, the 
revenue laws, and other specialties, with which the 
profession at large have no permanent concern. 

The present volume, however, contains more than 
the usual amount of cases of general value, and the 
elaborate notes by the reporter extensively elucidate 
many principles merely touched upon in the opinions. 
Indeed, these notes are the most valuable part of the 
reporter's labors, and, in many instances, render a case 
a sort of a vade mecum for one examining a principle in- 
volved in it. Among the cases of general interest are 
Lemoine v. Bank of North America, page 44, in which it 
is held that if a maker of a note carries the same to a 
bank for discount the presumption is that the indorse- 
ments thereon are accommodation, and if the indorse- 
ment is by a firm, the bank must, at its peril, ascertain 
if the partner making it was authorized so to do; 
Meador v. Everett, page 214, holding that the assign- 
ment, transfer and delivery of a lease by the lessor to 
secure a debt is valid against the assignee in bankruptcy 
of the lessor; Conover v. Mass. Mut. L. Ins. Co., page 
217, defining what statements in an application for life 
insurance are representations and not warranties; 
Young v. Ridonbaugh’s Administrator, page 239, where 
the effect of the death of the bankrupt on pending pro- 
ceedings in bankruptcy is considered; United States v. 
Maxwell, page 275, where it is held that offenses, not 
‘capital, or otherwise infamous,’’ may, by leave of 
court, be prosecuted in the Federal courts by criminal 
information; F. & D. Savings Bank vy. K. C. Pub. Co., 
page 287, involving the question of equitable assign- 
ment by a corporation of calls upon its stock as secur- 
ity for a debt due from it; Dillon v. U. P. R. R. Co., 
page 319, touching upon the question of liability of a 
master to a servant for negligence of fellow servant 
and the position of the Federal courts thereupon; Sul- 
livan v. U. P. R. R. Co., page 334, deciding upon 
the doctrine of liability to master or parent for the loss 
of life of servant or son by defendant’s negligence; 
United States v. O’Brien, defining the meaning of 
* fleeing from justice’’ within the meaning of the Fed- 
eral criminal law. Among the notes of permanent 
value are these: On page 141 (a very elaborate one), 
relating to frauds on composition deed; on page 325, 
concerning the liability of masters to servants; on page 
342, concerning the right of master to action against 
wrong-doer for death of servant, and on page 429, upon 
the question of bailment. 

But we will particularize no farther. Enough has 
been given to indicate to the profession the character 
of this volume which we are sure will find a place in 
many libraries. 


A Digest of the Law of Evidence. By James Fitzjames Ste- 
phen, Q.C. London: Macmillan & Co. 1876. 

This little volume purports to be a digest of the law 
of evidence, but it is rather a statement of the gen- 
eral principles of that iaw than a digest. These prin- 
ciples are expressed in the style of the statute law, 
and each statement, where it is deemed essential, is 
accompanied by an illustrative application of the 
same. Fundamental propositions alone are given, and 
they are expressed as briefly as possible, and all matters 
not strictly within what the author conceives to be 
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the department of evidence, are excluded. Thus the 
question, what may be proved under particular issues? 
which most writers treat asa part of the law of evi- 
dence, the author classes as belonging partly to the 
subject of pleading and partly to each of the different 
branches into which the substantive law may be di- 
vided. Healso places presumptions outside of evi- 
dence. In the same way he treats the rules which 
point out the manner in which the attendance of wit- 
nesses is to be procured, evidence is to be taken on 
commission, depositions are to be authenticated and 
forwarded to the proper officers, interrogatories are to 
be administered, etc., claiming that those things belong 
to practice. Whether these ideas will meet the ap- 
proval of the profession we do not know, but it seems 
to us that the exclusion of so many things which have 
heretofore been by common consent set down as be- 
longing to this particular branch of the law, will ren- 
der the volume before us to the minds of most law- 
yers a treatise on part only of the law of evidence. 
But after all, the question of legal classification is in 
a great degree one of taste, and the rule “* de gustibus,”’ 
etc., forbids criticism. 

This treatise had its origin from these circumstances: 
The author who drew the Indian evidence act was 
subsequently employed to draw a similar code for 
England. The code prepared by him failed to become 
alaw. Much of it, however, was in reality merely a 
concise statement of the law already existing, and so 
with the omission of certain changes which the bill 
proposed and certain other alterations in the details, 
the prepared code is now published as a work on evi- 
dence. The peculiar style of the book is due to this. 
As an example of that style we give a single extract: 

“ ARTICLE L. 
“ Facts bearing upon opinions of experts. 

* Facts not otherwise relevant are relevant if they support, 
or are inconsistent with the opinions of experts, when such 
opinions are relevant. 

“ ILLUSTRATIONS. 

“(a) The question is whether A was poisoned by a certain 
poison. 

“The fact that other persons who were poisoned by that 
poison exhibited certain symptoms which experts affirm or 
deny to be the symptoms of that poison, is relevant. 

“(b) The question is whether an obstruction to a harbor 
is caused by a certain bank. An expert gives his opinion 
that it is not. 

“The fact that other harbors, similarly situated in other 
respects, but where there were no such banks, began to be 
obstructed at about the same time, is relevant.” 

The volume is well worth the reading of every law- 
yer. Although it deals with the law as it at present 
exists in England, with very few exceptions it is a cor- 
rect statement of the law prevailing here. Foraclear, 
coucise and accurate enunciation of the English law 
of evidence we know of no book at all comparable 
with it. 

Re 


CORRESPONDENCE. 


THE CoDE OF REMEDIAL JUSTICE. 


To the Editor of the Albany Law Journal: 

Sir— It seems to me that your remarks on my com- 
munication of the 18th inst. relative to the last para- 
graph of section 419 of the New Code of Remedial 
Justice contain the only possible excuse that can be 
offered for the provision in question; but it is doubt- 
ful whether that excuse will satisfy the profession. 





Suppose the present Code of Procedure contained a 
provision that where the plaintiff employed what is 
generally called the summons for relief, in case 
defendant appeared, but failed to answer, plaintiff 
could not take judgment without payment of defend- 
ant’s taxable costs. It would amount to the same 
thing as the above provision in the new Code, and 
might be as well justified on the ground stated by you 
that ‘‘ no plaintiff need be injured by it, as it would be 
easy to serve the complaint with the summons.” Very 
true, but lawyers will agree that it is often more expe- 
dient under the present practice to serve a summons 
without a copy of the complaint, and would be so 
under the proposed new Code, and in many cases it 
would not be proper to serve with the summons a 
notice that upon default judgment will be taken for a 
specified sum of money, for it is not always money 
that is sued for. 

It must be conceded then, that in cases where special 
relief and not money alone is asked, the complaint 
must be served with the summons, or plaintiff must 
be mulcted in costs as a condition of recovering judg- 
ment, though no defense be interposed, provided 
defendant appeared, as he doubtless would. Take for 
example a replevin case. This would perhaps make it 
popular to be ** Defendant’s Attorney” in such cases, 
and we should doubtless have established among the 
enterprising members of the profession ‘* Law Bureaus 
for Defendant’s Appearances and Defaults,’’ as we 
now have the “* Law Agency.’ Is not the present pro- 
vision as to the form of summons more simple, and in 
every way better than the proposed new one? 

It should not be assumed that where a summons for 
relief is served without copy complaint, plaintiff will 
take advantage of defendant’s default to invent a 
cause of action against defendant. 

Should such ever be the case defendant’s remedy is 
plain — to have the judgment set aside and defend the 
spurious claim to the cost of plaintiff. 

LAWYER. 

New York, July 31, 1876. 


a 
OBITUARY. 


ALLEN TAYLOR CAPERTON. 


weg STATES SENATOR CAPERTON, of 

West Virginia, died at Washington on July 26th, 
of angina pectoris, after a brief illness. He was born 
near Union, Monroe County, Va. (now West Virginia), 
Nov. 21, 1810. He received his general education in 
the neighborhood of his birthplace, at Huntsville, 
Ala., at the University of Virginia, and at Yale Col- 
lege, graduating at the latter institution in 1839. He 
studied Law with Judge Briscoe G. Balwin at Staun- 
ton, Va., and was admitted to the bar in 1842. He 
was some time a Director of the James River and 
Kanawha Canal, and was for several years a member 
of the Virginia State House of Delegates, and of the 
State Senate, his last Senatorial term being from 1859 
to 1860. In 1861 he was a member of the State Con- 
stitutional Convention. He was soon after elected by 
the Legislature a member of the Confederate States 
Senate, and served until the close of the war in 1865. 
He took his seat in the United States Senate March 4, 
1875, succeeding Hon. Arthur J. Boreman. His term 
of service would have expired March 3, 1881. He was 
one of the last of one of the oldest and most aristo- 
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cratic families of Virginia, and in appearance, man- 
ners, and education was a perfect type of an old 
style Virginia gentleman. 


Cxiaupius L. MonELL. 


Claudius L. Monell, Chief Justice of the Superior 
Court of New York city, died at Narragansett Pier, 
Rhode Island, August 1, 1876. He was born in Colum- 
bia county, in this State, in 1815. His father, Joseph D. 
Monell, was a prominent lawyer in Columbia county. 
The deceased studied law in the office of Judge Ed- 
munds about the time that Governor Tilden was a 
student there, and, after being admitted to practice, 
began the active pursuit of his profession as one of 
the firm of Hogeboom, Sutherland & Monell, whose 
offices were at Hudson. About the year 1850 he 
went to the city of New York, with his partner, 
now Judge Josiah Sutherland, and opened an office 
there. The firm began doing a prosperous busi- 
ness, which was interrupted by Judge Sutherland’s 
election to Congress shortly afterward, when the 
copartnership was dissolved. Judge Monell then 
formed a copartnership with Messrs. Willard and An- 
derson, the firm taking the style of Monell, Wilard & 
Anderson. In November, 1861, he was elected judge 
of the Superior Court of New York city, to serve for 
six years. He took his seat the following year, and 
has since that tinie served as one of the judges of that 
court, having been re-elected in 1867 and 1873 respect- 
ively. in the latter year he was chosen for the term 
of fourteen years. He was made chief justice of the 
court on January 8, 1874, succeeding Mr. John M. Bar- 
bour. The deceased was also a member of the consti- 
tutional convention of 1867, where he did good service. 
arly in his professional life he wrote a treatise known 
as ** Mounell’s Practice,’ which was the first work ou 
the subject after the adoption of the Code, and which 
was very favorably received. Before leaving Hudson, 
the late Chief Justice married the daughter of Richard 
L. Wells, then a prominent lawyer of New York city. 
‘Two children are the living issue of the marriage. 
One of these is Ambrose Monell, Esq., a promineut 
lawyer in New York city, and the other, a daughter, 
is the wife of Mr. Joseph Meeks. Mrs. Monell also 
survives her husband. 


a 
NOTES. 


Te Washington Real Estate Record says that a bill 
in relation to dower in the District of Columbia 
has passed the House, and is in a fair way to pass the 
Senate. The bill, as amended by the Senate, provides 
that one-third in value of all the equitable estate in real 
property owned and held by the husband within the 
District of Columbia at any time during the marriage, 
to which the wife has made no relinquishment of her 
right, shall be set apart to said wife as her dower right 
in such property. Said dower may be assigned specif- 
ically by metes and bounds, or as of a third part of 
the net annual value of the rents, issues and profits of 
the lands and tenements on interest therein, in which 
the dower right exists. 


Mr. James Taylor Ingham, of Sugwas Court, Here- 


fordshire, who has been appointed the successor of Sir 
Thomas Henry in the Chief Magistracy of the Metro- 





politan Police, is a younger sonof the late Mr. Joshua 
Ingham, of Blake-hall. He was born in the year 1805, 
and was educated at Trinity College, Cambridge, 
where he took the usual degrees. He was called to the 
bar in 1832, and joined the Northern Circuit, and 
practiced at the West Point Riding Sessions. He has 
held one of the Police Magistrateships in London 
since 1849, having been appointed in that year to the 
Thames Police Court, whence he was subsequently 
transferred to the Hammersmith and Wandsworth 
Police Courts. 


The following curious will case is mentioned by the 
Manchester (England) Examiner and Times: A gen- 
tleman by the name of Gregory, within the walls of 
his residence he stored a collection which was the 
result of many years of accumulation, including mar- 
bles and statuary of great size and weight, large pieces 
of Gobelins tapestry, state bedsteads of various reigns, 
thirteen feet high, pictures, and a variety of other 
things which were valuable to him and likely to prove 
incumbrances to his heirs. The dilettante Mr. Greg- 
ory, however, was only tenant for life of the estate on 
which he raised his residental museum, and in order 
to keep estate and curiosities together, he by will con- 
ditioned that unless his successors in the property 
should also make provisiou for the continued connec- 
tion of the estate and manor-house, his own property 
—i. e., the house and curiosities — should pass to the 
person next entitled in remainder. If Mr. Gregory 
Gregory could by this means have controlled the action 
of his heir, everything would have gone as he desired 
it; but man proposes, and another power disposes. 
The heir declined to settle the estate in the required 
manner, and in consequence of this, while the original 
estate remained in one hand, the property of Mr. 
Gregory Gregory passed, in 1862, to Sir Earle Welby 
Gregory, by whom the heirlooms were removed from 
Harlaxton Manor to Denton Hall, and during the life 
of the baronet all seems to have been well. But when 
he was gathered to his fathers, and his son wore the 
title in his stead, it seems to have occurred to the in- 
heritor of the heirlooms that he was more to be pitied 
than envied. He found, indeed, that he had got a 
white elephant with which he did not know what to 
do, or at all events that the Hogarty diamonds, to be 
properly displayed, would necessitate an expenditure 
far beyond his means or inclination. He went, there- 
fore, to the Court of Chancery to ask for relief, stating 
that he has no house of his own adequate for the 
reception or exhibition of the collection of his ances- 
tor; that not only the principal rooms of Denton Hall, 
but even the attics and passages were blocked up with 
packing cases; and that he is debarred from using the 
rooms in his own house for their proper purposes, and 
at the same time is put to heavy expense in endeavor- 
ing to preserve this embarrassing inheritance. Where- 
upon he asked the court to free him from a heavy 
burden by permitting him to ‘ weed’ the collection, or 
sell such of the articles as were unsuitable to a house 
like Denton Hall. Unfortunately for the present Sir 
Earle Welby Gregory, the Master of the Rolls could 
not take the white elephant off his hands. To order 
a sale, he said, would be making a new will for the tes- 
tator. All he could do was to give the applicant per- 
mission to apply for a private act of Parliament to 
enable a sale to take place, which is sorry comfort 
after all, for the private act may not be passed.” 
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CURRENT TOPICS. 


| in Code of Remedial Justice will improve the 

condition of married women before the courts, 
or perhaps that of their creditors by taking away 
the distinctions between them and feme soles, which 
the married women’s acts now in force have not 
abolished. By section 450 ‘‘in an action or special 
proceeding a married woman appears, prosecutes or 
defends alone, or joined with another as if she was 
single.” This renders the proceeding at law as we 
take it against her personal and not as it is now, a 
sort of proceeding in rem against her separate prop- 
erty. By section 1206 ‘‘ judgment for or against a 
married woman may be rendered and enforced in a 
court of record or not of record, as if she were 
single.” This takes away the doubt which has fre- 
quently arisen whether a judgment rendered by a 
justice of the peace could be enforced against the 
real estate of a married woman, besides the other 
doubt as to whether she could be sued at all before 
a justice of the peace. By section 1273 a married 
woman may confess a judgment either for money 
due, or to become due, or to secure a contin- 
gent liability in behalf of the defendant, as if she 
was single. We trust, and believe, these simple 
provisions will do away with much of the uncer- 
tainty with which the question of contracts of femes 
covert has heretofore been hampered, and will oper- 
ate to clothe her with responsibilities as well as 
rights. 


The same statute extends the law exempting 
certain property from levy and sale under execution 
to a married woman (section 1392), and also allows 
them to hold an exempt homestead of the value of 
not more than $1,000 (section 1399). The objec- 
tion to this noticed by the reviser’s note is that it is 
liable to create a double exemption in the same 
family, but Mr. Throop says: ‘The contingency is 
remote, and its consequences are not so prejudicial 
to justice that a measure so humane and so clearly 
in accordance with the policy of the exemption 
laws should be defeated by an apprehension 
of its occasionally happening.” We can hardly 
agree with Mr. Throop in the belief that the 
event will only occasionally happen, but think 
when the law becomes known, the title to 
about one-half of the property in every family lia- 
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ble to need the benefit of exemption will be in the 
wife. And so far as the humanity of the law is 
concerned it seems to us that the unmarried female 
is entitled to the same consideration as her wedded 
sister. It also seems to us that the exemption laws 
should extend to all classes without distinction; for 
though the same reason may not exist in one case as 
in another, public policy demands that the means 
of livelihood should be secured to every citizen, 
whether a householder or not. Of conrse if every 
man could hold the amount allowed to household- 
ers free from the sherifi’s clutch, there would be 
perhaps a larger number of unpaid debts than now, 
but the non-payment of debt is one of the fruits of 
the exemption laws. The result of these laws has 
been, we think, more for good than evil, and while 
we would not like to see them here carried to the 
extent they have been in some of the western States, 
and in California, we believe, the class to whom they 
are allowed could be profitably enlarged. 


A somewhat remarkable action was lately brought 
in New York by a woman against an ex-judicial 
officer. The complaint asked for $50,000 damages 
against the defendant for alleged partiality in his 
rulings in an action tried before him while judge, 
to which plaintiff was a party. The defendant in 
his answer says that ‘‘ whatever right the plaintiff 
may have lost, or whatever injury she may have sus- 
tained, she lost and sustained in consequence of the 
gross ignorance and negligence of her attorney,” 
who conducted the litigation before the defendant, 
and who, as it happens, is her attorney in the action 
against the judge. The attorney for plaintiff 
moved to strike out the clause in the answer men- 
tioned as irrelevant, but the court denied the mo- 
tion. We presume, however, that it would make 
but little difference in the result of the suit, whether 
the objectionable part of the answer remained in or 
not, and we fear the plaintiff will experience much 
difficulty in sustaining her ground of auction, as we 
think a judge can hardly be held liable for even par- 
tiality on the bench. The only remedy we have 
ever heard of for judicial leaning toward your op- 
ponent is that in vogue in the western States of 
adjoining to some public place after the trial is over, 
and swearing at the judge. While this may not be 
of advantage to the dissatisfied party, either men- 
tally, morally or pecuniarily, it enables him to 
place his ideas on the matter, so to speak, on 
record, which will be all that will probably be done 
by the plaintiff in the New York suit. 


The Western Jurist is somewhat severe on a class 
of lawyers whom it names ‘‘ divorce shysters,” and 
who abound in Chicago and elsewhere, and whose 
advertisements appear in the daily newspapers. It 
suggests that the legislature authorize the Supreme 
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Court to proceed summarily against all members of 


the bar, who may be found to be connected in any 
way with these advertisements, and that the court 
be given power to disbar them, and to commit them 
to jail for one year ‘‘for contempt of court.” We 
imagine the remedy proposed, to say nothing about 
its constitutional validity, would do little toward 
rooting out the evil. The fault is in the divorce 
law itself. It isin Illinois and in many other States 
made too easy to obtain a decree purporting to 
dissolve the marriage contract. Not only are the 
causes of divorce made numerous, but the require- 
ments to give jurisdiction to the courts are alto- 
gether fewer than they should be. In three-quar- 
ters of the cases, undoubtedly, the defendant in the 
action is not only not a resident of the State, but 
never has been within its boundaries, and in fact 
receives no notice whatever of the proceedings, and 
in not a few instances neither party is a resident of 
the State. If the laws relating to the subject were 
more strict, limiting the grounds of divorce to a 
very small number, and requiring that the plaintiff be 
a resident, and that the defendant shall have at some 
time since marriage resided in the State, we think 
much of the dishonest business would disappear, and 
a little stricter supervision by the courts would do 
away with the rest. 


The recent acquittal of Ex-Secretary Belknap 
after a tedious trial, on the ground that a minority 
of the members of the Senate believed they had no 
jurisdiction because of the previous resignation of the 
accused, is an illustration of the comparative useless- 
ness of proceedings by impeachment, to say noth- 
ing of their great expense and delay. We have not 
yet had as extended a trial as that of Warren Hast- 
ings was, but we have had several about as useful. 
The proceedings in the trial of President Johnson 
occupied Congress and the newspapers for several 
months, and as in the case of General Belknap came 
to naught. While perhaps the ordinary courts of jus- 
tice are not fitted for this kind of business, would it 
not be well in view of the frequent official irregu- 
larities to have a court specially organized, and hav- 
ing the jurisdiction now conferred upon the legisla- 
tive department with regard to impeachment ? 


The International Court established by the Khe- 
dive of Egypt, by and with the advice and con- 
sent of the leading powers, has finished its course, 
This tribunal unfortunately decided that a judg- 
ment could be enforced against the Khedive him- 
self, or rather against his property, which decision 
that sovereign did not acquiesce in, and refused to 
hold himself amenable to the process of the court. 
The honorable judges thereupon resigned, and we 
suppose are coming home to their various countries, 
We cannot see, however, that the Khedive has done 
much different from other rulers. We do not un- 





derstand that the British sovereign is subject to the 
process of the courts, even in respect to her private 
debts, or her private property, and so far as obedi- 
ence is ever given by a sovereign to his own 
courts, it is rather as a matter of courtesy than of 
right. We see therefore no reason for the action of 
the judges of the International Court, and think 
they might as well have kept their places, unless, as 
may be the case, there is a question as to the pay- 
ment of their salaries. 


The office of coroner is the subject of discussion 
in England at the present time. It seems that this 
office has been and is now filled by an inferior sort 
of men, frequently by persons without character or 
education, The discussion has reached parliament, 
and it is probable that legislative action will be had 
looking to a reform of the existing system. One of 
the members of the House of Commons, Mr. Cross, in 
speaking to a motion upon the subject as to the 
qualifications essential for a discharge of the duties 
of the office, said: ‘‘In the case of the appoint- 
ment of an officer who had one of the highest judi- 
cial functions to perform, and who always held out 
his office as being older and higher than that of the 
magistrate, such an officer sl:ould, in my opinion, 
have particular qualifications for his office. He 
should be a trained lawyer, practiced in weighing 
and sifting evidence, and, if the law should be 
changed, I think that the qualification for coroner 
should be that a person should be a lawyer 
of acertain standing.” We throughly agree with 
Mr. Cross, and trust the proposed reform may be 
carried out. A change in the same direction is 
needed on this side of the ocean, the office of cor- 
oner having fallen even lower here than in England. 


The Central Law Journal, in speaking of the con- 
dition of the laws of certain States, especially of 
Illinois, in regard to attachment or arrest and bail, 
well says, ‘‘that a citizen, without evidence of 
crime, or even of fraud, should in a civil suit, in 
many cases amounting to a simple dispute, be 
arrested on a writ of copias, and kept in a common 
jail, unless he is willing or able to give bonds for 
his release, is merely abhorrent to our ideas of per- 
sonal liberty.” This, it is said, can be done in the 
States referred to, and may be done without reason 
or foundation therefor, and without satisfaction 
or compensation, and the imprisoned party is liable 
to be kept a year before the cause is tried. That 
such should be the case in a western State, where 
it is generally supposed that much tenderness 
would be shown to the debtor, is remarkable. We 
have had, in this State, frequent occasion to con- 
demn the imprisonment of witnesses in criminal 
matters, but we think that our laws are more 
humane in regard to debtors, and while, in 
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instances, a debtor may be arrested in 


some 
a civil action, the cases in which it can be done 


are continually growing fewer. We trust the time 
will soon come when in all the States arrest on a 
simple contract debt will be entirely done away 
with. 


We trust that the two political parties may, in the 
nomination for Judge of the Court of Appeals, rise 
above the claims of mere party expediency and place 
before the people men whose chief recommendation 
is, that they are well fitted for the position. 
The judicial office is one not proper to be awarded 
for partisan service, for while a politician very fre- 
quently makes a good judge, the training he is apt 
to receive does not always develop a mind free from 
bias, and not easily led to take sides, which is 
an important qualification for the judiciary. While 
we have no wish to mingle in partisan strife, and 
shall welcome the advent of any good man to the 
bench of our State tribunal of last resort, we can- 
not help hoping that Judge Earl may be chosen to 
again fill the place he now occupies. His record 
has been such that we are sure he will receive the 
hearty support of the majority of the profession. 


The question as to the feasibility of permitting 
those accused of crime to testify in their own behalf 
has already arisen in the English parliament. Of 
course there is much opposition to change, just 
as there was here at first. The experience on this 
side of the water in the matter has been so satisfac- 
tory that we doubt if any considerable number of 
people would favor a return to the old rule, 
> 

NOTES OF CASES. 

N Plaisted v. Palmer, 63 Me. 576, the defendant 
sold a horse to plaintiff on Sunday; the plaintiff 
gave his bank check for the price of the horse on 
the same day; the defendant, at the same time, 
deposited a bill of sale of the horse with a third 
person, to be delivered to the plaintiff when the 
check was paid; the check was paid, and the horse 
and bill of sale were delivered on a secular day 
afterward. In an action to recover back the price 
paid for the horse, on account of deceit practiced 
in the sale, the court held that the action would not 
lie, being based on a transaction tainted with ille- 
gality. In Bradley v. Rea, 14 Allen, 20; 103 Mass, 
188, a really new contract was made on a secular 
day, but in the case at bar it would be necessary 
to introduce the Sunday transaction to sustain 
plaintiff’s claim, and the courts in Maine have held 
that a contract made on Sunday is incapable of 
being ratified by any thing done on a subsequent 
day. Pope v. Linn, 50 Me. 83; Tillock v, Webb, 56 
id. 100. As to maintaining an action for deceit 
practiced in the sale of a horse on Sunday — against 
the right to maintain: See Robinson v. French, 12 Mete. 











24; Myers v. Meinrath, 101 Mass. 366; Northrup v. 
Foot, 14 Wend. 248; Towle v. Larrabee, 26 Me. 468 — 
in favor of the right: Adams v. Gay, 19 Vt. 885. 


The case of Penny v. Walker, 64 Me. 430, holds 
that a United States mail-carrier, while engaged in 
the performance of his duty, is liable to arrest by 
an officer duly qualified, and holding a warrant for 
his arrest, for an offense against the law of the State, 
though the crime be not a felony, but a violation of 
the State liquor law. This is probably the first time 
that the precise question whether a mail-carrier is lia- 
ble to arrest for a crime other than a felony has come 
before the courts. In United States v. Hart, Peters’ C. 
C. Rep. 390, it was held that the driver of a mail- 
coach going through a crowded city at a rate dan- 
gerous to those upon the streets, and greater than 
that allowed by the city ordinances, was liable to 
arrest, and in United States v. Kirby, 7 Wall. 482, 
the right of a State officer to arrest on a charge of 
felony was sustained. In the case at bar the line 
of distinction as to the right or want of right to 
arrest laid down, is between civil and criminal 
arrests, The mail-carrier must not be detained upon 
any civil suit or claim for debt or damage while in 
the discharge of his duty to the public, but he is 
legally liable to arrest on a charge of any criminal 
offense. 


Carter v. Bailey, 64 Me. 458, is a case of interest 
to authors and publishers. The defendant was 
joint owner with plaintiff of the copy-right of cer- 
tain books, and also the stereotype plates for print- 
ing the same. Such plates were in defendant’s 
possession, and he printed and sold a large number 
of the copy-right books, but refused to account to 
plaintiff for the profits of the sales. The court 
held that so far as the copy-right was concerned one 
owner in common thereof in the absence of any 
agreement to the contrary, who prints and sells the 
book copy-righted at his own expense, is not liable 
to account to his co-owner. This seems to be in ac- 
cordance with the rule applicable to joint owners of 
patents. They are not considered to be partners 
with respect to the patent, and no mere proprietor 
of a share in a patent can be compelled to become 
jointly concerned in the profit or loss of working 
it. Curtis on Patents, § 186; Parkhurst v. Kinsman, 
2 Blatchf. 72; Kinsman v. Parkhurst, 18 How. 289, 
and the doctrine of the case at bar as to patents was 
declared in Clum v. Brewer, 2 Curtis’ C. C. Rep. 
506, 524. See, however, Pitts v. Hall, 3 Blatchf. 
201, 206, where it is held that a part owner of a 
patent can maintain an action of infringement 
against his co-proprietor, and recover therein as 
damages ‘‘a proportionate share of the value of 
the property appropriated,” which share will be 
measured by the interest of the plaintiff in the 
patent. 
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THE DOCTRINE OF BROOKS v. BALL. 


I" may seem to be out of time and place to call in 

question a decision which has been accepted as 
a true statement of the law, for so long a time as 
that of Brooks v. Ball, reported in 18 Johns. 337, 
made more than a half century ago. But, with all 
the respect that age gives to a decision in court, no 
lawyer need be told that such decisions are, at best, 
only evidence of what the law is, and are subject to 
inquiry whether, as such evidence, they are satisfac- 
tory. Even the Supreme Court of the United States 
does not hesitate to declare an act of Congress consti- 
tutional at one term which it had solemnly declared 
otherwise the term before. And it is gravely de- 
bated in some quarters whether, now that they see 
the extent to which the Dartmouth College case has 
been found to bear upon the business and political 
interests of the country, the court niay not discover 
that it has limitations which were not contemplated 
when the decision was made. The light in which 
we are emboldened to question some of the propo- 
sitions laid down in the report of the above case, 
and assumed to result from it by some of the text- 
writers, is that of the familiar and every-day matter 
of consideration. To this we shall confine ourselves, 
for though we would not controvert the ultimate 
decision of the case, it is difficult to reconcile the 
reasons for it, as contained in the report, with what 
seem to be elementary principles in the law of con- 
tracts. The declaration in the case stated that the 
plaintiff claimed of the defendant $100, which the 
defendant denied that he owed, but promised if 
the plaintiff would make oath to the correctness of 
his claim, the defendant would pay the amount, and 
that the plaintiff did make such an oath. It is not 
averred that the oath was true, nor even that the 
defendant did, in truth, owe the money. The 
court, in giving their opinion, after referring to 
sundry cases, say they ‘‘ abundantly show that such 
a promise as the present is good in point of law, and 
that the making the proof or affidavit, whether by 
a third person or the party himself, is a szufficient 
consideration for the promise.” Mr. Parsons adopts 
and reports this in his work on Contracts, vol. I, p. 
444. And Mr. Langdell, in his Select Cases on 
Contracts, adopts and states the law of this case in 
these words: ‘‘ Making affidavit of a debt is a good 
consideration for a promise to pay it, though the 
affidavit be false” (p. 194). 

Let us, therefore, consider the case as tending 
directly to maintain the proposition that, if A says 
to B he will pay him a certain sum of money if he, 
B, will make oath to the truth of a certain thing, 
and B does make such oath, B can recover in an 
action upon such promise, although the oath was a 
false one, and known to the parties to be so. Can 
such a proposition be law? It rests, it will be per- 
ceived, upon the ground that such performance — 





‘*the making the proof or affidavit —is a sufficient 
consideration for the promise.” 

Now, what, in law, is ‘‘a consideration” for a 
promise sufficient to make a valid contract? Black- 
stone says: ‘*This thing which is the price or 
motive of the contract we call the consideration, and 
it must be a thing lawful in itself, or else the con- 
tract is void” (2d vol. 444). And Mr. Parsons 
says: ‘‘In general, if any part of the entire consid- 
eration for a promise, or any part of an entire 
promise, be illegal, whether by statute or common 
law, the whole contract is void” (1 Cont. 456). 
Indeed, these are simply elementary principles, and 
need no authority to sustain them. 

With all respect, therefore, for the court and the 
writers above quoted, it seems to us that the placing 
the right to recover, in such a case, upon the ground 
of consideration, is under a mistaken apprehension 
of the basis upon which it, in fact, rests. The 
court, indeed, cites several early cases to justify the 
conclusion to which it comes, but, when analyzed, 
we apprehend the case comes under the head of 
how a contract may be proved, and not upon the 
sufficiency of its consideration. In the first place, 
the case starts with the assumption that there was 
an existing claim for money due on the part of the 
plaintiff, which, if true, created a valid contract on 
the defendant to pay it, upon which an action would 
lie. It is in respect to that debt and contract that 
an oath is required, not the creating of a new debt 
or contract by some new thing which is the price or 
motive of such new contract. It is not a promise 
of A to pay B so much ‘money if he will take an 
oath about something other than or independent of 
the money to be paid. It starts with an alleged 
existing claim for money due, and the defendant 
says to the claimant, if you will make oath to the 
truth of your claim I will waive the necessity of 
any further proof. It is what takes place in court 
every day. The counsel on one side offers to 
prove acertain fact in the case—the genuineness, for 
example, of a signature, and the opposing counsel 
says, if you will say that you know it to be so, you 
need not call any other witness. Such a fact is 
taken to be conclusively proved, so far as that trial 
goes, not because the counsel had done a meritorious 
act, or had incurred a loss on his part, or the other 
party had gained some benefit on his, but simply 
because the parties had agreed what the court or 
jury should accept as evidence, and act upon it 
accordingly. And in the case under consideration 
the Judge says ‘‘he (the defendant) voluntarily 
waives all other proof.” The reporter takes up this 
idea, and traces it back to the civil law, referring 
to the Digest and the French and Scotch laws for 
authority. Thus: Pothier, Obligations, Pt. 4, Ch. 
3, Art. 1, § 4. ‘Si la partie fait le serment qui lui 
a été déféré, il résultera de son serment une présomp- 
tion juris et de jure, de la vérité de la chose sur 
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laquelle le serment lui aura été déféré et qu’il aura 
affirmée, contre laquelle aucune preuve contraire ne 
pourra étre regue.” And Erskine, in his Institutes, 
B, 4, Tit. 2, § 8, says of what he calls ‘‘ oaths of 
verity,” where one party in a suit puts to the ad- 
verse party the verification of the ground upon 
which he rests his claim or defense by his oath, “an 
oath of verity has so strong an effect, not because 
it can work any conviction in the judge from the 
nature of the evidence, for no single testimony upon 
oath of the most unsuspected witness can be received 
as evidence, but it depends entirely on the transac- 
tion that is supposed to intervene between the party 
referring and him who deposes, by which they put the 
issue of the cause upon what shall be sworn.” 

The case, therefore, as already said, seems to be 
one of evidence, and not of consideration, and should 
not be included in the category of contracts at all. 
And in its decision a principle very like that of a 
common-law estoppel is borrowed from the civil 
law and adopted into the common law, as so many 
of its other doctrines have been. It is a valuable 
principle, and when analyzed is found to be in har- 
mony with the system of which it has become a part. 

ee ere 


MECHANICS’ LIENS ON MUNICIPAL PROP- 
ERTY. 
(Continued.) 

I. If any buildings, or other property, belonging to 
a municipal corporation within this State, are exempt 
from levy and sale under execution, they are not 
necessarily so exempt, because they are public build- 
ings or properties, or because they are buildings or 
properties devoted to public use, unless the words 
** public use,”’ or *‘ devoted to public use,’’ are under- 
stood and construed to mean a ‘‘ governmental use,’ or 
“used for governmental purposes ”’ or a “‘trust,’’ which, 
by existing law, is within the special guardianship of 
Courts of Chancery jurisdiction. 

Il. A fire engine house, belonging to a municipal 
corporation in this State, as such, is not a building 
devoted to *‘ governmental use,’’ whether considered in 
reference to the sovereign law-making power that 
creates and governs our municipal corporations, or in 
relation to the corporation itself, iu its subordinate and 
auxiliary capacity, as a part of the government, or 
performing certain functions thereof, neither is it “a 
use’’ or “ trust’’ arising or resulting by implication of 
law within the domain of Chancery, either of present 
or past jurisdiction. For if any such exemption exist, 
it must be derived from some one of the following 
sources negatively stated as follows: 

1. No such exemption exists in the State of New York 
by virtue of any principle derived from the common law 
of England, in accordance with section 17, article 1, of 
the Constitution of the State of New York, to wit: 
“Such parts of the common law and of the acts of the 
Legislature of the Colony of New York as together did 
form the law of said Colony on the nineteenth day of 
April, one thousand seven hundred and seventy-five, 
and the resolutions of the Congress of the said Colony, 
and of the Convention of the State of New York in 
force on the twentieth day of April, one thousand 
seven hundred and seveuty-seven, which have not 





since expired, or been repealed or altered, and such 
acts of the Legislature of this State as are now in 
force, shall be and continue the law of this State, sub- 
ject to such alterations as the Legislature shall make 
concerning the same. But all such parts of the com- 
mou law, and such of the said acts or parts thereof as 
are repugnant to this Constitution, are hereby abro- 
gated * ® * ” (as will be proven by the 
authorities hereafter produced); and had any such 
exemption so existed, such immunity would have been 
inconsistent with, if not repugnant to sections 9 and 11 
of article 8 of the Constitution, which read: “Sec. 9. 
It shall be the duty of the Legislature to provide for 
the organization of cities and incorporated villages, 
and to restrict their power of taxation, assessment, 
borrowing money, contracting debts and loaning their 
credit, so as to prevent abuses in assessments and in 
contracting debt by such municipal corporation.” 
“Sec. 11. No county, city, town or village shall here- 
after give any money or property, or loan its money or 
credit to or in aid of any individual, association or 
corporation, or become directly or indirectly the 
owner of stock in or bonds of any association or cor- 
poration, nor shall such county, city, town or village be 
allowed to incur any indebtedness, except for county, 
city, town or village purposes * od * 3” for 
that would allow a county, city, town or village to 
incur indebtedness for county, cily, town or village pur- 
poses, and then in certain contingencies, assist them to 
elude the payment thereof. 

2. No such exemption exists in this State by means 
of any act of the Legislature passed in pursuance of 
said section 9. See title 5, ch. 18, part 1, R. S.; Laws 
of 1853, ch. 603. Nor even by any general laws passed 
providing fur the sixth case, enumerated in section 18 
of article 3 of the Constitution. See tit. 14, ch. 18, 
part 1, R. S., and Laws of 1870, ch. 291, p. 674, and 
amended ch. 870, p. 1972 of Laws of 1871, and ch. 357, p. 
876, Laws of 1872, and ch. 92, 482 and 570, pp. 171, 735 
and 881, Laws of 1873, and ch. 410, 628, pp. 525, 8&5, 
Laws of 1874, and ch. 242, 339, 385, 421, pp. 232, 335, 448, 
496 and 650, Laws of 1875. 

The Legislature of 1875 deemed it necessary, in order 
to exempt any buildings or property used for a public 
purpose from the operation of a mechanics’ lien law, 
to provide for the same by express enactment (vide 
§ 21 of chap. 379, Laws of 1875), which reads: ** Nothing 
in this act shall be construed to authorize the filing of 
any claim against any building or property used for 
public purposes’ (and it cannot be well answered that 
they made this exemption on account of the decision 
of Brinckerhoff v. Board of Education, etc., cited ante, 
because if that case had been regarded as good law, it 
was not necessary to enact the above section). * * * 

IV. No such exemption exists. First, by means of 
any thing contained in part 3, ch. 6, title 5, article 
second of the R. S., as to exempt property, or in any 
of the amendments thereto; but § 34 of said article, 
it will be observed, while it exempts the library building 
and site of the ‘‘ New York Historical Society ” from 
sale on execution for debts hereafter contracted by said 
society, so long as such site should be used by such 
society, further provides that ‘‘ such exemption shall 
not extend to avy debt contracted for the erection of 
such building”’ (same, L. 1856, ch. 187, §§ 1, 2); and in 
the case at bar an exception is claimed, on the ground 
that the buildings were devoted to public use, whereas 
they were only in process of erection, out of these very 
materials the respoudents furnished. Compare, with 
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such a principle of exemption, the spirit of our stat- 
utes, as exhibited in providing for securing unpaid 
purchase-money, and claims for wages (S. L. 142, ch. 
157; 1850, ch. 260; 1858, ch. 107; 1859, ch. 343; 1866, ch. 
782; 1867, ch. 516; see Wait’s Prac., vol. 2, p. 44); and 
as further evinced in the provisions thereof as to pur- 
chase-money mortgages. See part 2, ch. 1, title 3, § 5, 
and id., title 5, §5. Second, by means of any thing con- 
tained in chapter 318 of Laws of 1840, ‘‘An act author- 
izing certain trusts ”’ (see § 2, p. 268), or the subsequent 
acts relating to the same, viz. : ch. 261, Laws of 1841, 
ch. 74, Laws of 1849, and ch. 432, Laws of 1855, as will 
be seen by reference thereto. Third, by means of any 
thing contained in ch. 319, of Laws of 1848. See The 
People ex rel. Blossom et al. v. Nelson, Secretary, etc., 
46 N. Y. 479 and 480. And see also section 7 of said 
last-mentioned act, making ** the trustees of any com- 
pany or corporation organized under the provisions 
of this act jointly and severally liable for all debts due 
from said company or corporation contracted while 
they are trustees,” etc. Nor in fact by any thing con- 
tained in article 2 of title 2, ch. 1, part 2, p. 727, etce., 
on “uses and trusts.’’ Nor, again, by ch. 6, part 3, 
R. S. 368 (381), § 26. Nor id. 359 (371), $83. See 15 N. 
Y. 477. Nor 1 R.S. 722 (671), 85. Nor $$ 283 or 289 
of the Code of Procedure. 

V. No such exemption exists by force of any thing 
contained in the wole line of adjudications of Courts 
of Chancery of this State. Nor can any such exemp- 
tion be decreed by virtue of any powers conferred 
upon Courts of Chancery jurisdiction by ch. 280 of 
Laws of 1847. ‘A fire-engine house " is in no sense a 
‘trust’ within the cases of charities provided for by 
the Statute of 43 Eliz. c. 4; neither is it one of those 
charities at large, over which it is claimed there was 
common-law jurisdiction prior to the Statutes of Eliza- 
beth. (Spence’s Eq. Jur. of Ch. 489-442; Bacon’s 
Reading on Stat. of Uses, vol. 3 of works, 302; 2 Ves. 
327; 7 Paige, 80; 1 Hoff. Ch. 202; 1 Sandf. Ch. 439. 
And as to these statutes, see Bascom vy. Albertson, 34 
N. Y. 620, opinion of Judge Porter; 58 N. Y. 15.) 
It is not a public “ use,’’ that is, a use co-operating with 
or performing any functions of the civil government, 
“such as have, although not strictly charitable, been 
held within the equity of the statute.’’* (People v. In- 
gersoll, 58 N. Y., ante.) Nor such a “‘ use” or “ trust” 
as Judge Denio, in Darlington v. Mayor, etc., infra, 
intends to express by the words “ public use ;”’ for he 
qualifies these words in his opinion (31 N. Y. 189) ‘‘a 
public use in the same sense as the expenditure of 
money for the erection of court-houses and jails, the 
construction of roads and bridges, and the support of 
the poor;”’ and again, on pages 193, 194, ‘‘ public use,” 
such as the public edifices, or their furniture or orna- 
ments, or the public parks or grounds, or such as may 
be legally pledged for the payment of its debt, ete. * * 
* These structures are public property, devoted to 
specific public uses, in the same sense as similar sub- 
jects in the use of the State government. The argu- 
ment that I am examining supposes that the city may 
possess Other property held for purposes of income or 
for sale, and unconnected with any use for the purpo- 





*That “ equity was administered pretty much according 
to what appeared to be guod conscience, applied to the case ”’ 
up to the time of Lord Hardwicke, and that it did not as- 
sume the shape of a science until (temp.) Peere Williams’ 
Rep. (7 Wm. III, 9 Geo. IID), about 1700-37, is shown in “ The 
Reporters,” p. 24. 





ses of the municipal government. Such property, the 
defendant’s counsel insists, and, for the purpose of the 
argument, I concede, is subject to be levied on and 
sold to satisfy a judgment rendered against the city 
corporation. The true answer to the position, that 
such a seizure would be a violation of the constitu- 
tional protection of private property, is, that it is not 
private within the sense of that provision.”’ It will be 
observed that the words ‘‘ public use,’’ in the above 
case, are not to be construed as when employed in the 
law of eminent domain. (Ib., page 189. Compare 
Cooley’s Con. L. 536, ete.) 

But “the county is oneof the civil and political 
divisions of the State, it holds property only for pub- 
lic uses, and no such property is liable on civil process 
for debts,”’ says Judge Rapallo, 58 N.Y. 49, and ib., p. 
28. Judge Allen, in the prevailing opinion of that case, 
says: ‘Counties are public, as distinguished from 
private corporations, and they are political as auxil- 
iaries to the government of the State, and they are 
trustees of the people, the inhabitants within their 
county (citing 2 Wend. 109). * * “They are 
trustees only of the property held for public use * 
* *.”’ In political and governmental matters the 
municipalities are the representatives of the sover- 
eignty of the State and auxiliary to it; in other mat- 
ters relating to property rights and pecuniary obliga- 
tions, they have the attributes and the distinctive 
legal rights of private corporations, and may acquire 
property or create debts, and sue and be sued as other 
corporations; and in the borrowing of money and in- 
curring pecuniary obligations in any form, as well as in 
the buying and selling of property within the limits of 
the corporate powers conferred, they neither represent 
nor bind the State.” Ib. 29, 30. See Dillon’s Munic. 
Corp., vol. 1, p. 96, § 10, a distinction between counties 
and municipal corporations (but as to his restrictions 
on the ‘*‘ double character ’’ of municipal corporations, 
there and on pages 150-55, and § 38 to § 41, see infra), 
as to “‘use’’ compare Stat. 27 Hen. 8, ch. 10. ‘“‘Atlaw 
before the statute (of uses, 27 Hen. 8, ch. 10), every 
use was atrust.’”’ Bagshaw v. Spencer, 2 Atk. 574, ori- 
gin of uses and trusts. Goldsmith’s Eq. (6th ed.), ch. 
7, p. 254. No property of a municipal corporation of 
this State can be said to be properly devoted to a pub- 
lic use unless it is used for governmental purposes, or 
falls within the above class of trusts, but in the Eng- 
lish books, since the Statute of 5 and 6 Will. 4, ch. 
76, public use has a much wider signification, and so in 
Pennsylvania, under the execution act of 1836, § 72, 
all property belonging to public corporations falls 
under this class of trusts. But to hold under the 
statutes of New York that a building devoted toa 
purpose, that is for common convenience of a muni- 
cipal corporation, without any reference to a govern- 
mental assistance, is thereby devoted to a public use, 
because it becomes a trust within the jurisdiction of 
chancery, *“‘ would be exaggerating the jurisdiction of 
the court to an extent for which there is no authority 
in any reported case and no foundation in principle.” 
(Quoting the words of L. J. James, L. R., 13 Eq. 619.) 
Such a power would make “the chancery to embrace 
too far,’’ as Lord Bacon said of it under the reign of 
Henry VI. The peculiar and limited signification of 
the words “public use’’ used in such a connection 
with municipal corporations in this State, as compared 
with the use of such words in other States, will be- 
come manifest in the authorities hereafter cited from 
such other States. 
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Compare Am. L.[T. R., vol. 6, p. 309, etc., 312-13, as to 
public uses. Brown’s Dict. (1874), 374; 2 Rev. Stat., p. 
727, § 45. ‘*The Roman doctrine of fidei commissa was 
introduced into England to evade the statutes of mort- 
main.”’ BI. b. 2, 328; Doct. & Stat. ch. 22; Gousmit’s 
Roman Law (1875), 67-88; Greene’s Outlines of Roman 
Law (3d ed.), 271. ‘‘ What are public uses?’ Allen v. 
Inhabitants of Jay, 12 Am. Law Reg. (N. S.), 481-93, 
and the many authorities cited by Judge Dillon in §§ 
460 and 587, and notes of vol. 2, Munic. Corp. (2d ed.), 
Wharton’s Law Lexicon, 975-80; Watson’s Compen- 
dium of Eq., vol. 2, 860 and 921, etc.; Cooley’s Const. 
Lim. (3d ed.), 532-536; Hay v. Cohoes Co., 3 Barb. 47; 
Ang. & A., §§ 179, 184. 

(To be continued.) 
————@— 


THE JURY. 





By Curer-JustTicE NEILSON. 


FTER the act of settlement of 1700 the English 
judges were appointed to hold office during good 
behavior. They were thus put beyond the undue con- 
trol of the crown. The independence of the jury, 
which followed the abolition of the oppressive modes 
of coercion to which we have referred, was not less 
important. The influence of these changes was benefi- 
cent, gave to the judge a sense of self-respect and of 
stability, to the juror the peace of mind favorable to 
deliberate inquiry and judgment, to the people confi- 
dence in the administration of the law. It was as 
when years of disturbance are followed by tranquillity ; 
of famine by bounteous harvests. 

In a previous article reference was made to trial by 
jury as a system which was not, could not have been 
the invention of a rude, unlettered, or barbarous peo- 
ple. As to the time when it had its origin and in 
practice became fully allied to the law there has been 
so much learned contention that it may seem adven- 
turous to express an opinion. But the line of demar- 
cation between the ancient and the modern systems 
may be easily traced. It presents the contrast be- 
tween a jury of witnesses testifying in the form of a 
verdict, and a jury acting on evidence and declaring 
their convictions in that form. Not more marked is 
the difference now existing between a witness and a 
judge. It is to be observed, however, that in early 
times the jurors had generally been twelve in number, 
their concurrence necessary to a verdict. But neither 
of those conditions had been adhered to iu England 
prior to or even in the time of Edward III. 

At an early day and upon ideas borrowed from the 
canon and civil law, witnesses were examined before 
the bishop, upon questions of marriage, birth, death, 
and dower, the fact ascertained and certified; before 
auditors as to accounts; in chancery upon interrogato- 
ries; and before judges as to the venue proper to a 
cause and in contemplation of the death or long ab- 
sence of a witness. But when, from the nature of the 
case, a jury having personal knowledge could not be 
found, and testimony was taken as to the merits, the 
trial was had before the judges. In the time of Ed- 
ward III the jury was called from the county at large 
—an important innovation. As denoting further 
progress, Mr. Finlaison says that in the time of Henry 
VI, ‘trial by jury appears to have advanced very near to 
what it became in modern times —a trial by the jury, 
not on their own knowledge, but on evidence of wit- 
nesses.’’ 2 Reeves, 540, note. Such further advances 





were made that before the reign of William and 
Mary the duties of witnesses and jurors were quite 
clearly defined. 

We cannot pause to enumerate the benefits derived 
from the changes and reformations to which reference 
has been made. But in their relation to trial by jury, 
growing with its growth, and as among the best fruits 
of modern civilization, two agencies may be men-- 
tioned. The one, a trained and educated bar, its mem- 
bers serving as ministers in the temple of justice; the 
other, the law of evidence, a system the best that 
human wisdom could devise for the discovery of 
truth. But for the substitution of the modern jury, 
acting on testimony illustrated before them, for the 
old jury, acting on the thrice-told tales of the vicin- 
age, those agencies, now grown to such perfection and 
strength, would have had but a dwarfed and sickly 
existence. 

The law grew in extent and value as slowly as the 
trial by jury. Mr. Reeves says that the commence- 
ment of modern law dates from the time of Eliza- 
beth. Judge Story says that more than half the com- 
mon law grew up after that reign. Mr. Spence has a 
like statement as to equitable remedies. 

But the aggressive spirit which shook off abuses 
which had clung to ancient institutions, as rust clings 
to old iron, stillsurvives. It may be potent for good, 
as abuses exist, and, if neglected, may ever exist, in 
the State. It may be potent for evil, if that which has 
been perfected by the wisdom of ages and has worked 
well according to our own experience is to be dis- 
turbed. 

The present system of trials by jury, in common 
with most civil institutions, has been subjected to 
criticism. Defeated suitors complain of the verdicts, 
as persons afflicted with certain ailments find fault 
with the weather. The objections, treasured up, be- 
come menacing, for a season, in each generation, and 
critics, strongly moved, speak of the jury disrespect- 
fully, as Sydney Smith said Jeffrey did of the equator. 
The most respectable effort in that direction with us, 
that we can recall, overcame us “like a summer’s 
cloud ” last fall and winter. A distinguished member 
of the bar, wishing to facilitate the obtaining of ver- 
dicts, gave the subject a degree of attention which 
will secure the grateful remembrance of those who 
may cherish like views in the coming generations. He 
will also be remembered with respect by those who 
differ from him. His articles, affluent with inference 
and illustration, not always favorable to the jury in 
any aspect, appeared in THE ALBANY LAW JOURNAL, 
and for a time without dissent or criticism. That 
gave us some concern, as much depends upon an in- 
structed public opinion and as the profession at large 
accept the journal as an authority safe and conserva- 
tive. We were thus led to fear that the editor had 
fallen from grace or taken a new departure. But, hap- 
pily, after having thrown open his columns to Mr. 
Hall, the editor followed with clear and cogent cor- 
rections. Tbe argument on both sides seemed to be 
exhaustive. We felt a further sense of relief, how- 
ever, when the senate rejected Mr. Hall’s bill, and 
when the jury act, prepared by Mr. Throop and his as- 
sociate revisers, was adopted by the legislature. By 
that rejection and adoption the doctrine that the 
unanimity of the jury is necessary to a verdict stands 
confirmed, and the proposed reform passes on down 
for the consideration of posterity. 

In the course of the discussion Mr. Hall quoted the 
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opinions of some “ solid men” in support of his views. 
But Mr. Thompson cited several who had thought the 
other way —to wit, Bentham, De Tocqueville, Thomas 
Jefferson, Judge Story, Professor Washburn, Lord 
John Russell. As an appeal to the recorded wisdom 
of jurists and statesmen may help the reader to a 
proper estimate of the argument, and also of the jury, 
we call up some additional testimony. That of Sir 
Matthew Hale: * The trial by a jury of twelve men 
* * * seems to be the best trial in the world;”’ that of 
Worthington, as to “‘the inestimable advantage of 
trial by jury;”’ of old Maynard, who, calling it the 
subject’s birth-right, says: ** This way of trial is his 
fence and protection against all frauds and surprises 
and against all storms of power;” of Lord Erskine: 
“Trial by jury is the best security of every order of 
the State;”’ of Lord Camden: “The price of one 
hour’s English liberty none but an English jury can 
estimate;’’ of Lord Brougham: ‘I certainly retain 
the opinion which I always had, in common with all 
the profession, that the best tribunal for investigating 
contested facts is a jury of twelve men;”’ of Lord 
Denman: “It is a grateful task to bear testimony to 
the excellent conduct of juries at the Old Baily 
sessions. I do not remember a single conviction that 
appeared to be unjust.”” We dismiss a cloud of wit- 
nesses favorable to the services of the jury —text- 
writers from Starkie down, and Francis Horner, 
Chatham, Thurlow, Fox, Eldon, and the rest. No, 
we call up Lord Eldon. His admiration for the sys- 
tem, as it existed in England, was so great that he 
wished the principle of the unanimity of the jury 
transplanted to the less congenial soil of Scotland. 
But, then, he is not peculiar. The others thus quoted 
were commending the system as it then was and now 
is —the ideal jury of twelve men, the same rule as to 
their unanimity. 

We pass to another, perhaps a yet higher order of 
proof. From the earliest criminal trials in England 
in which the law was respected the rule has been that 
the question of guilt or innocence belonged to the 
jury. The change in cases of indictment or informa- 
tion for libels, which took the question of intent from 
the judges and gave it to the jury, was made upon the 
deliberate judgment of both houses of Parliament. 
The practice in the Court of Chancery of sending 
questions of fact to be tried before a jury existed as 
early as the year 1400. The wise men who framed our 
organic laws knew the history of the jury all by heart. 
The field of judicial and constitutional history lay 
open before them. They borrowed largely from Eng- 
land, and with a just discrimination. They rejected 
some institutions, but accepted the common law and 
the jury. Thus for two hundred years in England 
and for one hundred years with us the common sense 
and experience of jurymen, as applied to the investi- 
gation of questions of fact, have been considered bet- 
ter and safer than the learning and wisdom of the 
judges. The conclusion, thus exemplified, suffers lit- 
tle abatement from the fact that in England that 
view was not accepted in State prosecutions, for libels, 
nntil about seventy-five years ago. The question was 
not simply as to the merit of the jury, but asto the 
liberty of the press; the doubt as to putting that lib- 
erty under the protection of the people, the popular 
branch of the courts. [t was wisely put there, and to 
shake off the restraints imposed by a timid aud nar- 
row State policy. The rule as applied by Mansfield 
and others might, however, but for the popular char- 





acter of the subject-matter affected, have obtained to 
this day. A judge could determine whether a publi- 
cation was a libel or not, as judges now, in the ab- 
sence of fraud or ambiguity, determine the sense and 
import of written documents put in evidence. 

While jury trials thus remained, and in respect to 
important litigations, without modification, the for- 
mal parts of the system received almost constant su- 
pervision. The machinery was, always may be, diffi- 
cult of adjustment; but the real purpose of the nu- 
merous acts referred to by Burke in the statements 
cited and of later acts was to secure the selection of 
jurors who should represent the virtue, experience, 
and intelligence of the people. ‘Che question was how 
to make the selection; how to guard against abuses. 
A large discretion had been given to the sheriffs, gener- 
ally men of character; but some sheriffs might be care- 
less or corrupt. The fact that Sir Matthew Hale, on de- 
tecting the infamous management of Cromwell with 
an under sheriff to have a jury selected to his liking, 
dismissed them, was too signal to be forgotten. The 
outcry against abuses, criticisms like that of Jeremy 
Bentham, under his title the “ Art of Packing as ap- 
plied to Special Juries,’’ stimulated public and profes- 
sional attention. So it was that in reform movements 
the jury system often came under review. So it was 
also that sinister notions touching the merit of the 
system might arise when the defects were not inherent 
or vital. But where justice seemed to have miscar- 
ried it did not always follow that the blame could be 
ascribed to the jurors or to the system. A ship in 
good condition may, through want of care or skill in 
the pilot, be stranded at the mouth of the harbor. 

Some reference to the legislation recently had or 
proposed in England may be proper. I am indebted 
to the Honorable T. W. Erle, of the Court of Common 
Pleas, London, for his ‘“ Jury Bill,’ kindly sent me a 
year ago. It was before Parliament in 1872 and 1873, 
and has since been revised by the author. I1t presents 
in due order and relation what to my poor judgment 
seems to be a complete system. But the provisions 
which fix the number of jurors arrest the attention. 
By section 53, in trials for treason, treason-felony, and 
murder, twelve; by section 54, in trials in the county 
courts, five; and by section 55, in other trials, eight 
jurymen. The limitation for the county court had 
previously existed, was probably adopted in view of 
the character of the causes there heard and of conve- 
nience and economy. Five jurymen can well pass 
upon a tradesman’s account; so, indeed, could three 
arbitrators. The 76th section provides that, except in 
trials for the crimes mentioned in the 53d, on the ill- 
ness, death, or absence of some of the jurors, the 
judge may direct the trial to proceed, and receive the 
verdict of a reduced number, not less than six. The 
presiding judge would take the nature of the case into 
consideration. If plain and simple, the reduced num- 
ber of jurors might not be material. With us the like 
direction would be given in a civil case, on the consent 
of counsel. In addition to the explanatory notes, the 
book contains some essays of great interest, which 
illustrate the theory of the bill. But the 55th section 
impresses us unfavorably. It would give the most 
important civil causes and most cases of crime to the 
determination of eight jurymen. Still, according to 
the 57th section, ‘‘an unanimous verdict shall in all 
cases be required.’”’ We believe, with the author, that 
* the unanimous verdict of a jury of eight would carry 
more weight than the verdict of a majority of twelve.” 
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That would be true, whatever the division might be. 
It would be a serious impeachment of the verdict if 
any number of the jurymen should be opposed to it. 

The condition of the masses of the people in Eng- 
land, and in this State, in respect to their material pos- 
sessions, in kind and degree, is illustrated in the two 
bills before us. The qualilication of the English juror 
is based on his income or on the rental value of the 
tenement or premises occupied by him; that of our 
juror on the title to property, real or personal. It is 
quite apparent that neither country could exchange its 
system for that of the other without suffering utter 
defeat in seeking for a jury. 

Both of these bills appear to have been framed with 
some freedom, inspired by experience, but in a con- 
servative spirit. In each some provisions of previous 
statutes have been retained, other provisions modi- 
fied; atteution paid to the changed conditions of the 
State; old lights left burning, new lights supplied. 

But, whatever forms and methods may obtain else- 
where, we think, as the best judgment we can form, 
that our present system of jury trials should be re- 
tained without modification. Not that it is perfect — 
as, indeed, what system devised by man is perfect; 
but simply that this mode of trial works well, and, 
keeping pace with the growing intelligence of the peo- 
ple, is improving. Jurors may err and differ, as judges 
may err and differ. If verdicts found upon com- 
plicated questions of fact have been set aside, it has 
more frequently happened that the judgments pro- 
nounced by judges in the courts of first resort, upon 
difficult questions of law, have been qualified, cor- 
rected, or reversed. What substitutes shall be found 
for the jurors and for the judges? In some cases the 
disagreements of the jury have been due to the imper- 
fect presentation or the casual omission of the proofs, 
or to the mistakes or perjury of the witnesses. In 
such instances new trials may have conferred substan- 
tial benefits. But, however that may be, the cases in 
which the jurymen disagree or trials stop by reason 
of the illness or death of a juror, are too infrequent to 
call for special legislation. 

It may be that twelve jurymen are not necessary in 
the lower courts or on the trial of actions on con- 
tracts. But even in such cases, on showing sufficient 
cause, the party should be allowed the full number of 
jurors. Regard should be had to the nature of the 
inquiry, to the complications of fact involved. It is 
very generally agreed that no change should be made 
in respect to trials for crimes; but it has been sug- 
gested, and by a writer entitled to very great respect, 
that perhaps the same adherence to our present sys- 
tem may not be necessary in the civil courts. If any 
distinction is to be made, the line of demarcation 
should not be drawn between those two departments 
of business. Some arrangement after the manner 
proposed by Judge Erle would be more sensible, the 
trouble largely being one of mere classification. 
Many criminal prosecutions are of small moment; 
many civil actions comparatively important. Indeed, 
civil cases may arise which in their nature partake 
somewhat of crime, and in the pain and desolation 
to be inflicted by adverse verdicts would not be 
inferior to prosecutions for the gravest criminal of- 
fenses. 

But, finally, we repeat that no modification of our 
present system of jury trials is called for or desirable. 
We trust that no attempt at such doubtful reforma- 
tion will! be made. But, if it should be made, we 





think that the conservative spirit of the people will 
be too firm and wise to be beguiled into accepting the 
innovation. We also hope and believe that in this 
State no citizen will even be deprived of his good 
name, of his liberty, or of his life, except upon the 
deliberate and unanimous verdict of twelve good and 
lawful men, set apart and consecrated to the service. 

BROOKLYN, N. Y. LN. Y. Independent. 

——__~>____—_ 

COFFINANA. 
HE following anecdote, which is said to be literally 
true of an eminent New Bedford lawyer, recently 
deceased, was contributed some years since to the 
Knickerbocker. As, however, all the details were not 
given, and an assumed name given to the chief actors, 

we will relate it more fully here. 

The lawyer in question, who was then quite young, 
was retained as advocate in a case, on which, not feel- 
ing himself sufficiently prepared to plead, he was very 
desirous of obtaining a postponement. As, however, the 
court had already protracted its session beyond the 
usual period in consequence of an unusual amount of 
business, and of course the jury were getting impa- 
tient to be released from their duress, he was well 
aware that it would be impossible to procure such a 
postponement, unless he could allege some extraordi- 
nary cause. 

Fortunately, or unfortunately, as the result proved, 
he had a lively imagination, and had quickly formed a 
plan which he was sure would be successful. 

Rising, with his handkerchief to his eyes, he ad- 
dressed the court in great apparent emotion: 

‘*May it please the court, I have just heard of the 
dangerous illness of my venerable mother, who is ly- 
ing at the point of death. Undersuch circumstances, 
much as I regret protracting an already lengthened 
session, I must request that this case be postponed. 
My feelings are so powerfully agitated that I should 
be unable to do justice to the case, feeling as I do that 
my proper place is at the bedside of my mother.” 

The pathetic appeal was completely successful. A 
feeling of earnest sympathy for the afflicted counsel 
pervaded all hearts, and the jurors, though anxious to 
return to their families, were not sufficiently hard of 
heart to wish to have the business of the court proceed 
at such a sacrifice of personal feelings. 

The judge, who was a tender-hearted man, had 
risen, and was about to grant the request, of the coun- 
sel, when the deep hush was broken by a shrill voice, 
which proceeded from a lady in a Quaker bonnet, who 
was bending over the railing of the gallery. It was 
the mother of the eloquent counsel, who, so far from 
being at the point of death, came without her son’s 
knowledge to hear him plead. 

“Timothy, Timothy,’ she exclaimed in a voice 
which could be heard all over the house, ‘** Timothy, 
Timothy, how often have I chastised thee for lying!” 

It is needless to say that the court room fairly shook 
with laughter, and the eloquent counsel—the late 
Timothy Coffin, as perhaps our readers have conjec- 
tured — sat down completely nonuplussed. 

The case wasn’t postponed. 

On another occasion Mr. Coffin was defending a man 
for petty larceny. lt was a case which rested more 
upon the bad repute of the locality in which he lived 
than upon established facts against him. He lived 
near a gypsy colony, and was conveniently pounced 
upon by the neighbors, who wanted a scape-goat as 
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an expiatory sacrifice for the depredations they had 
suffered. 

The district attorney, whose name was Pratt, was 
one of the homeliest of men in face and figure, and 
having exhausted the doctrine of noscitur a sociis 
in charging crime presumptively upon the defend- 
ant, finally attacked him on the score of his looks. 
**Gentlemen of the jury,’’ said he, “‘it is not only that 
this defendant lives in a community of thieves and 
marauders, and is presumptively a sharer and partici- 
pant in their deeds, but I ask you whether his very 
looks do not condemn him? Can you doubt his 
guilt for one moment when you look upon his face?” 

Mr. Coffin immediately rose and asked the court, in 
a pathetic tone, to interpose in behalf of not only his 
client, but, looking around him, in behalf of the bar 
also and the district attorney, for, said he, with fal- 
tering voice, ‘‘ If, please your honor, any of us are to 
be hung on account of our looks, then all I can say is, 
may the Almighty have mercy on the soul of poor 
brother Pratt.’ The laugh that followed this sally of 
wit, knocked brother Pratt’s case out of court, and 
the jury, it is needless to say, acquitted the defend- 
ant. T.O. 

Rostyn, N. Y., August 1, 1876. 

+ 


WHAT CONSTITUTES CONVERSION.— INNO- 
CENT NEGOTIATOR OF STOLEN BILL. 
HIGH COURT OF JUSTICE— COMMON PLEAS 
DIVISION. 


ARNOLD and others v. THe CHeQue BANK (Limited). 
(34 L. T. Rep. (N. S.] 729.) 


Plaintiffs in New York inclosed in a letter a draft directed 
to W., in England. The draft was stolen out of the letter 
by a clerk in plaintiffs’ office, and was afterward pre- 
sented at defendants’ bank with a forged indorsement of 
W. Defendants cashed the draft at the bank on which it 
was drawn, and placed the proceeds to the credit at de- 
fendants’ bank of the person who presented the draft. 
Plaintiffs sued for the proceeds as money received to 
their use. At the trial evidence was tendered of a cus- 
tom to send a separate letter of advice when drafts are 
forwarded from New York and was rejected, and the 
verdict was entered for plaintiffs. 

Held, discharging a rule for a new trial, that there was a 
conversion of the draft by the defendants, that the 
money was received to plaintiffs’ use, that there was no 
evidence of negligence to estop plaintiffs from setting 
up their title to the draft as against defendants, and 
that the evidence rejected was inadmissible. 

HE plaintiffs sued the Cheque Bank to recover 
1,0001., the amount of a draft belonging to the 
plaintiffs as money had and received by the Cheque 

Bank to the use of the plaintiffs. The trial took place at 

the sittings in London after Trinity Term, 1875, before 

Lord Coleridge, C. J., who directed a verdict for the 

plaintiffs for 1,000/. and interest. In Michaelmas Sit- 

tings, Sir H. James, Q. C., obtained a rule nisi for a 

new trial. The facts, which were proved at the trial, 

and the grounds on which the rule was moved are 
fully stated in the judgment of the court. The facts 
in the case of Arnold and others v. The City Bank were 
in effect the same as those in the action against the 

Cheque Bank, and the two cases were argued together 

on the 25th and 28th February, 1876. 

Day, Q. C., Cohen, Q. C., and Finlay, for the plain- 
tiffs,cited Swan v. North British Australasian Company, 








2H. & C. 182; 32 L. J., Ex. 277, per Blackburn, J.; 
Governor and Company of the Bank of Ireland v. 
Trustees of Evans’s Charities in Ireland, 5 H. of L. 
Cas. 389; Ogden v. Benas, L. Rep., 9 C. P. 513; 43 L. 
J. 258, C. P.; 30 L. T. Rep. (N. 8.) 683; Hollins v. Fow- 





ler, L. Rep., 7 H. of L. Cas. 757; 44 L. J. 169, Q. B.; 88 L. 
T. Rep. (N. 8.) 73; Carr v. The London and North- 
western Railway Company, L. Rep., 10 C. P. 307; 44 L. 
J. 109, C. P.; 31 L. T. Rep. (N. 8.) 785; Foley v. Hill, 
2H. of L. Cas. 28. 

Sir Henry James, Q. C., Benjamin, Q. C. (R. T. Reid 
with him), and Thesiger, Q. C. (F. Meadows White 
with him), for the defendants, cited Lickbarrow v. 
Mason, 2 L. T. Rep. 70; Byles on Bills, 323, 9th ed.; 
Young v. Grote, 4 Bing. 253; Ingham v. Primrose, 7 C. 
B. (N. S.) 82; 28 L. J. 294; Guardians of Halifax 
Union v. Wheelwright, L. Rep., 10 Ex. 183; 44 L. J. 
121, Ex.; 32 L. T. Rep. (N. 8.) 802. 

Lorp CoLeRIDGE, C. J. In this case the action is 
brought by the plaintiffs claiming as the owners of a 
draft for 1,0001. to recover the proceeds from the de- 
fendants on the ground that they were received under 
circumstances which make such receipt a receipt to 
the use of the plaintiffs. The facts as they appeared 
before me at the trial were as follows: The plaintiffs, 
merchants at New York, desiring to transmit 1,0001. 
in payment to their correspondents, Messrs. E. J. 
Williams & Co., of Bradford, England, purchased of 
Stewart & Co., in New York, the draft in question, 
which was dated 2lst August, 1874, and drawn by 
Stewart & Co. on Smith, Payne & Co., bankers in Lon- 
don, for 1,000/. payable to the order of D. H. Arnold & 
Co. on demand. The plaintiffs having thus obtained 
the draft, a special indorsement to Messrs. Williams & 
Co. was written upon it, and it was inclosed by the 
plaintiffs in a letter to Messrs. Williams & Co. for the 
purpose of transmission. The letter was then placed 
with others at the office of the plaintiffs in a box on 
the outside of which were printed the words ‘‘ Letter 
Box,”’ and which was the place in which letters for the 
post were usually deposited. The envelope was ad- 
dressed to Messrs. E. G. Williams & Co., Bradford, 
and had the name “ Celtic”’ written on it, that being 
the name of the steamer sailing next day, by which 
the mail was sent. The duty of taking letters from 
the box in question and conveying them to the post 
was performed by one of two clerks in the office of 
the plaintiffs named Adolphe Hecht and Jacob Hecht, 
whichever happened to be disengaged. The letter in 
which the draft was iuclosed was in the following 


terms: 
New York, 21st Aug., 1874. 


Messrs. E. G. WiiuiAMs & Co., Bradford: 


Dear Sirs— We hand you herewith No. 2132 first 
bill of exchange payable on demand on Messrs. Smith, 
Payne, and Smith, London, for £1,000, which please 
pay to our credit under advice. Why do not you 
make us a good shipment of No. 315 Italians? We are 


entirely out. 
(Signed) W. H. Arnon & Co. 

Instead, however, of the letter having gone through 
the post to Messrs. Williams & Co., it was abstracted 
by some person who had means of access to it and the 
draft was stolen, but these facts did not become known 
to the plaintiffs until after payment of the draft had 
been obtained by the defendants. It further ap- 
peared that Adolphe Hecht had left the employ of the 
plaintiffs on the 26th August, without assigning any 
reason, and with some portion of his wages unpaid. 
On the 10th September, 1874, a Mrs. Chandler called 
at the defendants’ bank with the draft in question. It 
then bore on it a forged special indorsement by Messrs. 
E. G. Williams & Co. to “ D. H. Chandler or order,” 
and then a blank indorsement by ‘‘ D. H. Chandler.” 
Mrs. Chandler came to the deferdants without intro- 
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duction; she was a middle-aged lady of respectable 
appearance, and said she was from America. She in- 
quired as to the manner in which the defendants con- 
ducted their business, and asked if the defendants 
would receive the draft; she was answered that they 
would, but that it must first be realized before they 
could give an equivalent in checks. She stated that 
she did not wish to go to the city that day, and in- 
quired whether the defendants had any one they 
could send, as it wasadraft payable to bearer. The 
defendants informed her that they had messengers 
going continually to the city, and would send for her; 
and then took the draft, and after stamping it with 
the name of the Cheque Bank, sent it to Smith, Payne 
& Co. and received the amount. The bank, on receiv- 
ing the money, opened an account with Mrs. Chandler, 
crediting her with 1,000/., and Mrs. Chandler received 
check books, by means of which she drew out the 
whole amount with the exception of 1061. Evidence 
was tendered by the defendants, which was rejected, 
of an usual or almost invariable practice of sending, 
besides the letter containing the draft, a letter of ad- 
vice by the same or another ship, for the purpose of 
showing that the plaintiffs had by negligence afforded 
facilities for the fraud which had been practiced; and 
in the result a verdict was directed for the plaintiffs 
for the amount of the draft and interest. On the 9th 
November last a rule nisi was obtained by Sir Henry 
James to set aside the verdict, and for a new trial on 
the ground of the rejection of evidence of the plain- 
tiffs’ negligence of the ordinary usage of merchants, 
and in directing a verdict to be entered for the plain- 
tiffs, because the money claimed in the action was not 
the plaintiffs’, and the defendants had been guilty of 
no act of conversion, and had received no money to 
the use of the plaintiffs; and that the plaintiffs were 
precluded from recovering by neglect of proper pre- 
cautions in the custody and dispatch of the draft. 
Against this rule cause was shown on the 25th and 28th 
February last. The questions raised were mainly 
these: whether under the circumstances the money 
received by the defendants in payment of the draft 
was received to the use of the plaintiffs. Secondly, 
whether there was any evidence of negligence, by 
which the plaintiffs were estopped from setting up 
against the defendants their title to the draft. Thirdly, 
whether the evidence rejected was admissible for the 
purpose of showing this negligence. As regards the 
first question, it is clear that the property in the draft 
had never iu fact passed out of the plaintiffs; for in- 
dorsement consists not merely of the written indorse- 
ment on the draft, but there must also be a delivery 
with intention to transfer the property. Marston v. 
Allen, 8M. & W. 494. In this case there was no de- 
livery of the draft to the indorsee, and therefore, un- 
less the plaintiffs are estopped from setting up as 
against the defendants the forgery of the indorsement 
of Williams & Co., the bill remained their property 
when it reached the hands of the defendants, and 
they are entitled to the draft; for the statute 16 & 17 
Vict. c. 59, s. 19, only protects Messrs. Smith, Payne 
& Co., the drawees (Ogden v. Benas, L. Rep., 9 C. P. 
513; 30 L. T. Rep. (N. S.] 683) from the consequences 
of paying the draft on a forged indorsement, and 
affords no protection to the defendants. But it was 
argued that the money received by the defendants 
could not be regarded as money received to the use of 
the plaintiffs, because the defendants had been guilty 
of nothing like a conversion, but had acted as a 





mere conduit to receive snd hand over the amount of 
the draft to their customer, Mrs. Chandler. In the 
case of goods, if a man takes and sells them when he 
has no right, the owners may waive the tort, and re- 
cover the proceeds in an action for money had and 
received. Lamine v. Dorrell, 2 Ld. Raym. 1216; Neate 
v. Harding, 6 Ex. 349; and see Hollins v. Fowler, L. 
Rep., 7 H. of L.757; 33 L. T. Rep. (N. 8S.) 73; 44 L. J. 
169, Q. B. And equally, as was admitted by the de- 
fendants, if a person wrongfully convert a bill of ex- 
change and receive the amount, the owner of the bill 
may either sue in tort, or waive the tort and recover 
the money as received to his use. The question here 
is, whether what was done by the defendants amounted 
to a conversion of the bill, and we are of opinion that 
it did. Payment of the draft was actually obtained 
by the defendants from Smith, Payne & Smith; and 
the next step in dealing with the money was not sim- 
ply to hand it over to Mrs. Chandler, but to retain it 
and open an account with her, the effect of which was 
to appropriate it to their own use as a loan from Mrs. 
Chandler. See Pott v. Clegg, 16 M. & W. 321. Under 
these circumstances there was nothing in the transac- 
tion at all analogous to a mere packing by a packer or 
carriage by a carrier of goods intrusted to them by a 
person having notitle. Greenway v. Fisher,1C. & P. 
190; Fowler v. Hollins, L. Rep., 7 Q. B. 630; and see 
Hardman v. Booth, 1 H. & C. 803. Nor is the employ- 
ment of banker a public employment which he is in 
any way bound to exercise. The defendants were at 
liberty to take the bill or not, as they chose. They 
took it, and received the amount. The evidence in 
this case, also, was that the defendants made use of 
their customers’ money by lending it at interest; so 
that, although no interest or commission was charged 
on the account, they nevertheless derived benefit from 
the transaction. We are of opinion, therefore, as the 
property in the bill remained in the plaintiffs, that the 
money was received by the defendants, under a mis- 
take, it is true, but tortiously as against the plaintiffs; 
and that, subject to the question, whether the plain- 
tiffs have by their conduct disentitled themselves to 
sue, they may waive the tort, aud recover the pro- 
ceeds as money received to their use. On the second 
and third points, it was contended by the defendants 
that there was evidence of negligence in the custody 
and transmission of the draft by the plaintiffs, which 
afforded facilities for the forgery and fraud by which 
the defendants were induced to receive it; and that 
the evidence which was rejected would have shown an 
almost invariable custom for merchants in America, 
remitting bills to correspondents in England, to send 
another independent letter of advice, either by the same 
or a subsequent mail, and that there were opportuni- 
ties of sending such a letter by other vessels leaving 
on the same day as the Celtic, or on subsequent days, 
which would have arrived in time to have enabled 
Messrs. Williams & Co., in the event of their not 
having received the draft in due course, to have 
communicated with Smith, Payne & Smith, either 
by letter or telegram, to have stopped payment. 
We are of opinion, however, that there was no evi- 
dence of negligence which could operate by way of 
estoppel to the plaintiffs, and also that the evidence 
rejected was properly excluded, on the ground that it 
would not, if admitted, have amounted to any de- 
fense. Reliance was placed by the defendants on the 
case of Young v. Grote, 4 Bing. 253. That case, no 
doubt, must be considered as well decided, but various 
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opinions have been expressed as to the real ground of 
the decision. In the judgment of Parke, B., in Tucker 
v. Robarts, 16 Q. B. 579, it was put on the ground that 
the customer had by signing a check given authority 
to any one in whose hands it was to fill it up in what- 
ever way the blank permitted. But we have only to 
look at the case itself to see that it really proceeded 
on the authority of Pothier, cited in the judgment of 
Best, C. J., which makes the inability to recover de- 
pend upon the fault of the drawer of the check in 
the mode of drawing it, and is entirely consistent 
with the rule laid down and explained on fuller con- 
sideration in subsequent cases, viz., that negligence in 
order to estop must be negligence in the transaction 
itself. See per Blackburn, J., in Swan v. North Brit- 
ish Australasian Company, 2 H. & C. 182; 32 L. J. 
277, Ex. Indeed, in a later case (Bank of Ireland vy. 
Evans's Charities, 5 H. of L. Cas. 410), this is stated by 
Parke, B., himself to be the true ground of decision. 
He says: ‘‘In that case it was held to have been the 
fault of the drawer of the check that he misled the 
banker on whom it was drawn by want of proper cau- 
tion in the mode of drawing the check, which ad- 
mitted of easy interpolation, and consequently that 
the drawer, having thus caused the banker to pay the 
forged check by his own neglect in the mode of draw- 
ing the check itself, could not complain of that pay- 
ment.’”’ The rule which is expressed by Ashurst, J., 
in Lickbarrow v. Mason, 2 T. R. 70: ‘*We may lay it 
down as a broad general principle that whenever one 
of two innocent parties must suffer by the act of a 
third person, he who has enabled such person to occa- 
sion the loss must sustain it,’’ was, though not expressly 
referred to, observed and acted on in Young v. Grote, 
4 Bing. 253, and it has received illustration and ex- 
planation in subsequent cases on the subject, which 
show that the words “enabling a person to occasion 
the loss,’’ must be understood to mean by some act, 
conduct or default in the very transaction in ques- 
tion. See Freemun v. Cooke, 2 Ex. 654. The correct 
rule seems to us to be that which is thus stated by 
Blackburn, J., in his judgment in Swan v. North Brit- 
ish Australasian Company, 2 H. & C. 182, where, re- 
ferring to the judgment of Wilde, B., below, he says, 
“that he omits to qualify the rule (he had stated) by 
saying that the neglect must be in the transaction it- 
self, and be the proximate cause of leading the party 
into that mistake; and also, I think, that it must be 
the neglect of some duty that is owing to the person 
led into that belief, or, what comes to the same thing, 
to the general public, of whom that person is one, and 
not merely neglect of what would be prudent in re- 
spect to the party himself, or even of some duty 
owing to third persons with whom those seeking to set 
up the estoppel are not privy.’””’ Young v. Grote, 4 
Bing. 253, when correctly understood, is in entire ac- 
cordance with the rule thus expressed. So is Ingham 
v. Primrose, 7 C. B. (N. 8.) 82; 28 L. J. 294, C. P., also 
cited to us, in which the negligence was in the destruc- 
tion of a draft, afterward put together and fraudu- 
lently presented; while in the case of Bank of Ireland 
v. Evans's Charities,5 H. of L. Cas. 389, it was ex- 
pressly held, both that the negligence in order to 
operate as an estoppel must be negligence “in or im- 
mediately connected with the transfer itself,’’ and 
further, that it must also be “ the proximate cause of the 
loss.’’ We may also refer to the judgment of Williams, 
J.,in Ex parte Swan, 7 C. B. (N. 8.) 400; 30 L. J. 113, 
C. P., as showing the distinction between Young v. 








Grote, 4 Bing. 253, and those cases in which the neg- 
lect (if any) was collateral to the transaction. Let us 
inquire, then, how far there was in this case any actual 
proof of such neglect, or of any breach of duty to the 
defendants as one of the general public. We may say 
that no authority whatever was cited to us for the con- 
tention that negligence in the custody of the draft 
will disentitle the owner of it from recovering it or its 
proceeds from a person who has wrongfully obtained 
possession of it. Here there was nothing in the draft 
or the indorsement with which the plaintiff had any 
thing to do calculated in any way to mislead the de- 
fendants. It was regularly indorsed, and was then 
inclosed in a letter to the plaintiffs’ correspondents to 
be sent through the post; and there could be no neg- 
ligence in relying on the honesty of their servants in 
the discharge of their ordinary duty — that of convey- 
ing letters to the post; nor can there be any duty to 
the general public to exercise the same care in trans- 
mission of the draft as if any or every servant em- 
ployed was a notorious thief. It may be said here, as 
in the case of Bank of Ireland v. Evans’s Charities, 5 
H. of L Cas. 389, merely substituting for the * cus- 
tody of the seal’’ * the posting of the letter,”’ and for 
“the act of transfer” “the receipt of the draft by 
the defendants,’’—‘If there was negligence in the 
custody of the seal it was very remotely connected 
with the act of transfer. The transfer was not the 
necessary, or ordinary, or likely result of that negli- 
gence. Itnevercould have been but for the occurrence 
of a very extravrdinary event, that persons should be 
found either so dishonest or so careless as to testify 
on the face of the instrument that they had seen the 
seal duly affixed;’’ and in that case it is asked, ‘If 
suck negligence could disentitle the plaintiffs, to what 
extent is it to go? If a man should lose his check 
book, or neglect to lock the desk in which it is kept, 
and a servant or a stranger should take it up, it is im- 
possible to contend that the banker paying his forged 
check would be entitled to charge his customer with 
that payment.’’ The cases thus put are quite as strong 
or stronger cases than the present, both as to negli- 
gence and as to its connection with the subsequent 
fraud; for here the fraud could not have been com- 
mitted without a larceny of the letter and a forgery 
of the indorsement. We are of opinion, therefore, 
that there was no neglect proved sufficient to disen- 
title the plaintiff from relying on the forgery of the 
indorsement. It remains to be considered whether 
the evidence tendered was properly rejected. All that 
it proposed to prove was that it was an almost in- 
variable custom on the part of merchants remitting 
from America, to send a duplicate letter of advice 
either by the same or another subsequent vessel; a 
step which, though prudent as regards the sender, and 
which possibly might or might not have led to com- 
municatious which would have stopped payment of 
the bill aud prevented the proceeds being received by 
the defendants, was entirely collateral to the transmis- 
sion of the draft, and which it certainly was no part 
of the duty of the plaintiffs, either to Messrs. Wil- 
liams & Co. or to the general public, to have sent. If 
it were the duty of the plaintiffs to guard against lar- 
ceny and forgery in that way, it is impossible to say 
where (as observed by Parke, B., in Bank of Ireland v. 
Evans's Charities, 5 H..of L. Cas. 389) on that princi- 
ple it is to stop. The post-office is a recoguized means 


of transmitting letters with their contents (not being 
actual money), in the regularity of which full confi- 
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dence may be placed. But if there is such a duty in 
this case, the breach of which would amount to a neg- 
lect of proper precaution, and disentitle the plaintiffs 
to sue, it would equally be negligent on the part of 
every sender of a check for a large amount not to send 
a separate letter of advice with it, which would entail 
upon the senders of checks new and unheard-of re- 
sponsibilities. Besides, his duty would be collateral 
to the indorsing and forwarding of the draft, and the 
omission of it could in no sense be considered as the 
proximate cause of the larceny and forgery which 
have occurred; and no authority has been cited to us 
to the effect that any such failure of a precaution 
merely collateral could in any way affect the title of a 
plaintiff to sue. We are of opinion, therefore, that 
the evidence tendered was rightly rejected, and for 
these reasons we think that the rule should be dis- 


charged, and with costs. 
Rule discharged. 
——__ > ____—__ 


LEGAL EDUCATION IN FRANCE AND GER- 
MANY. 


N France, before professional education can be en- 
tered on, the student must obtain the university 
degree of bachelier en lettres: and for this, prepara- 
tion extending over several] years is required. Legal 
education is under the control of the Minister of Pub- 
lic Instruction. The students, not in actual residence 
within the walls of a college, attend the lectures given 
by the various public professors. Of these there are 
no less than 98, distributed among the 11 seats of 
Faculties of Law. Each of these Facultés de Droit 
has it own board of professors; the great chairs being 
those of Roman Law, Civil Procedure, Commercial 
Law, Administrative Law, and the Code Napoléon. 
The way in which any town becomes possessed of a 
faculty is this: The town undertakes to pay the ex- 
penses of the professoriate to the State, in return for 
which the State grants to it ‘‘the character of a na- 
tional institution, the guarantee of publicly appointed 
teachers, and the privilege of conferring degrees.”’ 
Such is the provision for direct instruction in law. 
Before a person is admitted to practice as a barrister, 
or avocat, he must have taken the degree of licentiate 
of law; and to entitle him to this, he must show that 
he is a bachelor of letters, that he has attended re- 
cognized law lectures for a period of two years, and 
that he has passed two examinations. The first of 
these isin the Institutes of Justinian; the second in 
the Code Napoléon, Penal Code, and Code of Civil 
Procedure and Criminal Instruction. The lectures of 
another year must be attended, and two more exam- 
inations passed; these in the Institutes of Justinian 
again, and in the Codes of Commerce and Administra- 
tive Law. The completion of each year confers upon 
the student a new degree or designation — Capag, 
Bachelier en Droit, Licencié. Having successfully 
faced all these ordeals, in which, on an average, about 
one-fifth fail, and having completed certain other ex- 
ercises, the candidate may take his place as a member 
of the bar. Another year’s instruction is enjoined on 
those who aspire to the degree of Doctor of Law; 
also on those who intend to.become professors or as- 
sistant professors in a faculty. This year is devoted 
to the study of International Law, History of Law, 
and the Digest of Justinian. To obtain a certificate 
to practice as a solicitor, or avoué, all that is required 
is attendance at one year’s lectures and examination 





thereon; the subjects of which include the Code 
Napoléon, Civil and Criminal Procedure. The inti- 
mate connection between the Roman Law and the 
French Code fully accounts for the prominence given 
to the study of the Institutes of Justinian. In the 
ordinary course it will be noticed that no further at- 
tention is paid to the philosophical study of law. 
With great advantage might the subjects contained 
in the extra year’s course be relegated to the first 
year. 

We will now trace the career of a youth in Germany 
from the time he leaves the State School until he is 
admitted to the bar. On his entering a university 
with the intention of studying law, he produces from 
the gymnasium, or State school, a certificate of his 
having satisfied the examiners in classical and general 
literature, and in mathematics. Most of the German 
States require attendance at the lectures of the uni- 
versity professors as a qualification for call to the bar. 
The length of time to be spent before a certificate of 
such attendance can be obtained varies at the different 
universities. At Berlin the course extends over three 
years and comprises lectures on sixteen subjects. An 
examination tests the progress made during this pe- 
riod. After passing this examination the candidate 
is sworn in as an Auscultator at one of the superior 
courts of law, and is assigned as a pupil to one of the 
College of Judges. In this character he makes him- 
self acquainted with the procedure of the courts, and 
acts in small matters as a clerk of the court. He must 
obtain every quarter, from the members of the tribu- 
nal, certificates of his diligence and ability in the dis- 
charge of his duties as Auscultator, and must, at the 
same time, continue his theoretical studies. Another 
examination has to be passed, and then the Ausculta- 
tor, if his certificates are satisfactory, receives from 
the Minister of Justice the appointment of Referen- 
darius. The Referendarius has to spend a considera- 
ble time in studying pleading and in performing sub- 
ordinate offices about the court. He is employed to 
take evidence, to act as taxing master, and occasion- 
ally to defend actions, or sit as legal adviser in minor 
causes. After practicing in this way for a period gen- 
erally extending over two years, he goes as a pupil to 
the chambers of an advocate for six months, and, if he 
obtains a certificate of proficiency from his tutor, he is 
at last appointed as an advocate, and acourt is assigned 
for him to practice in.—Law Magazine and Review. 


—— 
“THE TWA DOGS.” 


Ye following report of a dog case we find in the 
Michigan Lawyer. The title of the case Heisrodt 
v. Hackett. It was decided in the Supreme Court of 
Michigan, the opinion being delivered by Marston, J.: 

Plaintiff was engaged in the business of raising ber- 
ries for market. His profits depended Jargely upon 
protecting the berries from naughty birds, who having 
no moral or conscientious scruples, or respect for 
plaintiff’s interests, would sometimes descend and, 
without leave or license, appropriate the berries to 
their own use. To prevent such high-handed dealings 
plaintiff became the owner and possessor of a small, 
amiable and intelligent dog, with valuable hunting 
qualities. ‘This dog, when the birds attempted to steal 
or take the berries, would at once warn them of the 
danger they incurred, and they, upon seeing him ap- 
proach, would immediately withdraw, without waiting 
for the honor of a near acquaintance, so that not one 
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of them would get a peck of the berries during the 
whole season. This dog had business everywhere 
around plaintiff’s premises in watching and protecting 
them, bolting in and out of all the rat holes, catching 
and killing the occupants, if he could, but at the risk 
of soiling or losing his collar by the operation. There 
was a large, savage and dangerous dog, a cross between 
a bulldog and a mastiff, living near by plaintiff’s resi- 
dence. This was a dog without an owner. He was 
permitted to live, and was taken care of on defend- 
ant’s premises. On January 1, 1875, he went out mak- 
ing calls. The same day plaintiff’s little dog was out 
attending to his duties, pursuing or chasing a flock of 
snow birds from off plaintiff’s fields and berries; 
and while engaged in this laudable business, he fol- 
lowed the birds across the highway and into the field 
of a neighbor, where it does not appear there were any 
berries. While there defendant’s dog willfully and 
maliciously attacked him, and with dangerous weap- 
ons, to wit: his teeth, so bit and injured the plaintiff’s 
dog that his bark was shattered. He went home in a 
languishing condition, and languishing, on the same 
day did die. Plaintiff thereupon sued defendant to 
recover damages for the irreparable loss which he had 
sustained. The defendant justified his dog in what 
he had done, under the statute of 1873, requiring own- 
ers of dogs to procure a license therefor, and to cause 
the dog to wear a collar around his neck, and provid- 
ing a penalty for keeping a dog contrary to its pro- 
visions. The sixth section of this act provides that 
any person may, and it shall be the duty of every 
police officer and constable to kill, etc., any and all 
dogs going at large, and not licensed and collared, and 
should receive fifty cents from the township or city 
treasury for each dog so killed by them. Defendant 
claimed that his dog, in killing plaintiff's dog, acted 
under this section. 

Held, 1. That it does not appear from the record, 
and the court will not presume that defendant’s dog 
was either de jure or de facto a police officer or con- 
stable; and that if he held neither of these positions 
at the time, then clearly it was not his duty to act in 
so summary and severe a manner. 

Held, 2. That it not appearing that defendant’s dog 
ever applied to the township or city treasury, or re- 
ceived therefrom the compensation to which such 
officers are entitled in such cases, it cannot be said the 
proper public authorities ever, by paying him, ratified 
the act; that he does not come within the other 
clause, which permits ‘“‘any person” to kill such 
animals. 

Held, 3. That it does not satisfactorily appear that 
defendant's dog had sufficient intelligence or discre- 
tion to act in an official capacity in such cases; that as 
an officer, if he claimed to act in that capacity, he only 
had the right to kill plaintiff’s dog in case he found 
him going at large not licensed and collared; and that 
whether defendant’s dog had examined the records 
and ascertained thereby that plaintiff’s dog was not 
licensed, or whether he stopped and deliberately exam- 
ined plaintiff’s dog to see if he had a collar on, does 
not appear; nor does it clearly appear that he killed 
him for the sole reason that he was not licensed and 
collared; and that as he had no right to kill him for 
any other reason, the intention with which he com- 
mitted the act becomes material; that even if the 
plaintiff’s dog had no collar on, and the defendant’s 
dog killed him, not because in not wearing a collar he 
was violating the statute, but because of some spite or 





malice entertained toward him, then it is clear he 
could not afterward come in and justify under this 
statute; but that if for the sole reason that the plain- 
tiff’s dog was not licensed and collared, the defendant’s 
dog, in the performance of his official duty, killed him, 
then, were it not for other considerations, his owner 
or possessor might be held not liable; that if, however, 
there was not that coolness and deliberation which the 
law would require, but the act was prompted by or 
sprung from a wicked, depraved or malignant disposi- 
tion, then the act could not be justified. 

Held, 4. That all such highly penal provisions of the 
law must be strictly construed; that where a statute 
authorizes a particular officer to perform an act, 
another cannot do it and justify under the authority 
given (4 Bl. Com. 178); that where an officer or a per- 
son is, under certain circumstances, given authority to 
take life, a dog cannot ‘‘of his own head”’ do the act 
and afterward his owner say, ‘‘ because an officer 
under the circumstances could have done the act, my 
dog had like authority.” See Bishop v. Fahay, 15 
Gray, 61; Kerr v. Seaver, 11 Allen, 151. 

Held, 5. That it not appearing that defendant’s dog 
was licensed and had on a collar at the time he com- 
mitted the act, he was apparently equally in the wrong 
and liable to be killed, and had no right to punish 
others no more guilty than he was himself. 

Held, 6. That the owner in any case would not be 
prevented from recovering if his dog was licensed and 
had kept a collar upon him, where perchance the col- 
lar without his knowledge in some way, either acci- 
dentally or otherwise, got off, until at least a reasonable 
time thereafter had elapsed to enable him to discover 
the fact and replace it; that the statute does not pre- 
scribe the kind of collar to be worn, and that if plain- 
tiff had put a paper collar upon his dog, experience 
teaches us that it would become soiled, and that fre- 
quent changes would become absolutely necessary ; 
that if, under such circumstances, plaintiff had taken 
off the old in order to put on a clean collar, and while 
in the act defendant’s dog, standing by and seeing the 
old collar taken off, would not be authorized at once, 
before plaintiff had time to replace it, to pounce upon 
and kill plaintiff’s dog; and that if plaintiff’s dog, in 
the pursuit of rats, had torn and destroyed his collar, 
the defendant’s dog, watching for such opportunity, 
would have no right to take advantage of the circum- 
stances and kill him before his owner had an oppor- 
tunity to discover the fact and replace it; and that no 
such severe and deadly construction can be given to 
the statute. 

Judgment reversed, with costs, and new trial or- 


dered. 
—— ee 


BOOK NOTICES. 


Crime and the Family. By Simeon Nash, Author of Morality 
and the State. Cincinnati; Robert Clarke & Co., 1876. 


HIS is not a law book, but a treatise on bringing up 
children. The suggestions made by the author 
are, as far as we have had occasion to examine, proper, 
and if they could be followed would doubtless do 
much toward repressing crime. But good advice is 
easier given than followed, and we imagine very little 
change for the better will result from the publication 
of this work. 

The author in the opening chapter makes certain 
statements as to the manifestations and sources of 
crime that are popularly accepted, but we think hardly 
borne out by facts. At page 15 he says: ‘‘There is 
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another fact which is brought out by a careful reading 
of the history of crime, that the larger proportion of 
criminals come from our cities and large towns;”’ 
and at page 17, ‘‘ The school of crime is the streets of 
acity or large town.’’ The truth, we think, is, that 
crime is more easily detected and more generally pun- 
ished in the city than in the country, and many acts 
which in the country are treated only as trespasses, 
are in the city punished as misdemeanors. At page 22 
he says, the great body of criminals are males. There 
are very few female criminals. The author draws his 
conclusion from the returns of the Ohio penitentiary, 
and states rather too strongly what is a general fact, 
that the men who are convicted of crime very largely 
outnumber the women. The reason for this, assigned 
by the author, is that the family training of the two 
sexes is different, the girl being kept at home, and the 
boy being allowed to go out at nights, and the social 
restraints upon the conduct of the latter being less 
than those upon that of the former. There are other 
important causes for the discrepancy, which the author 
does not mention, namely, that people do not so readily 
prosecute, or courts and juries as readily convict, a 
woman as a man, and that the woman has no facilities 
for committing certain classes of crimes. With the 
greater part of the work we have no legitimate con- 
cern, and with the suggestions above made, we leave it. 


A Treatise on Bills of Sale, with an appendix, containing 
the Acts for the Keyistration of Bills of Sale (Stat. 17 and 
18 Vict. c. 36, and 20 and 30 Vict. c. 96), and precedents, 
etc. By Fred. C. J. Miller and J. R. Collier. Third Edi- 
tion, revised and enlarged, by Fred. C. J. Miller, Esq., of 
the Inner Temple, Barrister-at-Law. London: Stevens 
& Sons, 119 Chancery Lane. H. Sweet, 3 Chancery Lane, 
Law Booksellers and Publishers, 1871. 

This little volume, while unquestionably of value to 
the English lawyer, is so largely devoted to the con- 
sideration of English statute law as to be of little use 
here. Out of 304 pages of text, including statutes 
given in the appendix, all, but at the outside not over 
140 pages, relates entirely to acts of parliament; and of 
the 140 pages, 26 are upon the English law of distress 
for rent, which is almost entirely abrogated in this 
country. The parts of the book having ageneral value 
ure chapter I, ‘‘On the transfer of personal chattels 
generally,’’ chapter II, ‘‘On bills of sale,’’ chapter III, 
**On the subject-matter of bills of sale,’’ and chapter 
V, “On bills of sale as between the grantee and the 
creditors of the grantor.’’ These parts are excellent 
treatises upon the subjects to which they relate. The 
last mentioned one very thoroughly and concisely ex- 
amines the statute of 13th Elizabeth, and is an accu- 
rate statement of the present condition of the English 
law upon that statute, which is, in substance, the Jaw 
prevailing with us. While, however, the chapters we 
have mentioned would be of value here, there is so 
much, to us, unnecessary matter in the book that we 
presume it will find its way only into the public law 


libraries. 
——__>___—- 


CORRESPONDENCE. 


THe New Reviston— ACTIONS ON COVENANTS OF 
SEIZIN AND AGAINST INCUMBRANCEs. 


To the Editor of the Albany Law Journal: 

DEAR Sir — Section 381 of that portion of the new 
Revision of the Statutes which has been reported and 
adopted by the legislature, to go into effect in 1877, is 
as follows, the general object of the section being to 
prescribe the time within which certain actions shall 
be commenced : 





“*§ 381. WITHIN TWENTY YEARS. 
“An Action upon a Sealed Instrument. 

‘* But where the action is brought for the breach of 
a covenant of seizin, or against incumbrances, the 
cause of action is deemed to have accrued upon an 
eviction, and not before.” 

IT am at a loss to understand what will be the precise 
extent and effect of this provision. Is there not dan- 
ger that it must be held, if this provision becomes a 
law, unchanged, that it must be regarded as abolish- 
ing the right to bring an action on a covenant of seizin, 
or against incumbrances, until an eviction has oc- 
curred ? 

If so, it seems to me this would be a most unfortu- 
nate change of the law in regard to those covenants, 
reducing them to the footing of a mere covenant of 
warrauty, for breach of which uo action can be main- 
tained till after eviction. 

The covenant against incumbrances is of great im- 
portance to grantees as the law now stands. The 
grantee under such a covenant can, when an incume- 
brance is discovered, pay it off up to the amount of 
the purchase-money, save his estate, and sue the cov- 
enantor for the amount necessarily paid in discharge 
of the incumbrance. If the effect of the section 
quoted will be such as is suggested, the grantee with 
such a covenant must, in order to save his property 
from an eviction under an incumbrance of even a 
small comparative amount, pay the same without any 
recourse against the covenantor for the breach of the 
covenant. It is not uncommon to take a covenant 
against incumbrances as a protection against incum- 
brances, by way of tax or assessment, when, owing 
to the complicated system of taxation and the care- 
lessness of those by whom the system is administered, 
it is difficult to ascertain with certainty whether such 
tax or assessment exists, or is a lien without more care 
and expense than can, without inconvenience, be de- 
voted to the purpose. Should there be any doubt 
about the right of a party to take such a covenant, 
and rely upon it as an indemnity against incaumbrances 
which he may be obliged to pay to save his estate? It 
seems to me not. The property conveyed with the 
covenant may be of much greater value than the orig- 
inal purchase-money, so that the damages to be re- 
covered upon an eviction would be a very inadequate 
compensation, whereas by permitting the incumbrances 
to be discharged by the grantee, with recourse over 
against the covenantor, more complete justice is done. 

BuFFALO, August 7, 1876. J.L. T. 


A CANDIDATE FOR THE Court OF APPEALS. 


To the Editor of the Albany Law Journal: 

Str—As the Democrats will no doubt nominate 
Judge Earl, it behoves the Republicans to select a good 
candidate as his opponent. The good sense and com- 
mon opinion of the people call for sterling integrity 
and commanding legal ability in that high office. 

I understand the delegates from this section will 
unanimously present Edward F. Bullard, Esq., as the 
Republican candidate before the State convention to 
be held August 23d. To the members of the bar, in 
this locality, his nomination would give entire satis- 
faction, so far as I can judge. 

General Bullard’s practice has been widely extended 
and his record as a lawyer is conspicuous. 

In the 42d volume of New York Reports the repor- 
ter states that the preceding volumes of the series 
contain in the aggregate nearly three thousand cases. 
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In twenty-six of these reported cases — nearly one per 
cent of the whole number—General Bullard was 
counsel. In twelve of the leading cases decided in 
that court he procured the reversal of the decisions 
made by the general term of the Supreme Court. 
Among these cases I may mention the following, the 
importance of which are well known: Tremaine v. Co- 
hoes Co., 2 N. Y. 168, defining the boundary between 
trespass and negligence for blasting rocks ; Wait v. Wait, 
4 id. 9, holding the widow is entitled to dower not- 
withstanding a divorce for the misconduct of the hus- 
band; Blair v. Claxton, 18 id. 529, holding matter of a 
cross-bill may be set up by way of answer since the 
Code; Seymour v. Wilson, 19 id. 417, holding that 
fraud in law will vitiate a transfer as well as fraud in 
fact; Shurber v. Wilber, 22 id. 517, in regard to the ju- 
risdiction of inferior courts; De Groff v. American 
Linen Thread Co., 21 id. 124, in regard to the powers of 
corporations; the same Co. v. Wortendyke, 24 id. 550, 
that a retiring partner cannot escape liability by a 
new firm with “& Co.” added; Williams v. Manning, 
41 How. 454, in regard to the compensations and du- 
ties of attorneys; Fulton v. Staats, 41 N. Y. 498, de- 
fining the powers of officers to arrest without warrant ; 
Vrooman v. King, 36 id. 477, in regard to the declara- 
tions of a former owner of real estate to prejudice the 
title of grantee; Losee v. Buchanan, 51 id. 476, hold- 
ing that owners of real estate using steam boilers are 
not liable for damages to adjoining owners without 
negligence; Hale v. Patten, 60 id. 233, holding where 
money can be tendered when the mortgagee is absent 
from the State. 

This list is highly creditable to General] Bullard, and 
this, with his unquestioned integrity and spotless 
record, his prompt business habits and indomitable 
industry, his modest bearing and eminently judicial 
mind, point him out as the man whom the ermine 
would grace, and by whum it would be graced. 

OBSERVER. 





SARATOGA SPRINGS, August 4, 1876. 
>——_————_ 
NOTES. 
O better description of some lawyers can be found 
than this from Wilkie Collins’ ** Man and Wife”’: 

* He was one of that large class of purely mechanical 
and perfectly mediocre persons connected with the 
practice of the law, who will probably in a more ad- 
vanced state of science be superseded by machinery.”’ 
——A new method of gaining a living by means of the 
law has come to light in London. A man named 
Bodda stated in court that he ‘got his living by mak- 
ing claims on singers who sang copy-righted songs in 
public, and taking out summonses in the names of 
the proprietors.’’ He is the husband of Louisa Pyne, 
the once noted English opera singer. 





A correspondent of the London Times says: ‘‘ What 
is the meaning of the old game of battledore and shut- 
tlecock that is again being practiced between our courts 
of common law and equity, as exemplified in the case 
of *‘ Cave v. Mackenzie,’ reported in the Times of Thurs- 
day? One had thought that this long-standing scan- 
dal had ceased to be. Not so, however, as the plaintiff 
in the above case must now well know. What are the 
facts? Some time ago the Master of the Rolls, acting, 
as he thought, upon sufficient authority, sends down a 
certain issue to be tried at the Chelmsford Assizes. 
That such a course is most convenient for all parties 
seems to be acknowledged on all hands. On Tuesday 





the case comes on for hearing before Baron Huddles- 
ton. He ascertains that the issue has emanated out of 
Chancery. He immediately takes counsel with his 
brother Judge on Circuit, the learned Lord Chief Jus- 
tice of England. As is well known in the profession, 
the latter has more than once expressed the opinion 
that judges in the Chancery Division must now do their 
own work from beginning to end of the litigation. 
The learned Baron, on his return to court, refuses to 
try the case, and remits the parties to the quarter 
whence they came. For this direction the plaintiff 
alone has paid something like £150 to say nothing of 
the mental anxiety both of himself and his adver- 
sary. Naturally, he rushes back in hot haste to the 
Master of the Rolls. That learned judge listens to his 
tale, but in the end is more convinced than ever that 
he was right in ordering the cause to be tried at the 
Chelmsford Assizes. Kindly, however, he suggests 
that the applicant had better go to the Court of Ap- 
peal, which is fortunately sitting. Thither he at once 
goes and again relates the story of his wrongs. That 
court, consisting of three eminent judges, is greatly 
moved at what may be called the miscarriage of jus- 
tice, but declines to interfere, suggesting at the same 
time as a possible means of remedy, a petition to Par- 
liament, or to the Lord Chancellor, or to the Attorney- 
General. The story of Job and his comforters, or the 
remarks of Mr. Justice Maule at the Old Bailey to the 
poor laborer who had innocently committed bigamy 
before the institution of the Court of Divorce, must, I 
think, have occurred to the applicant on this occa- 
sion.” 


Sir H. Maine, in his most recent work, suggests a 
common origin to Hindoo law and to the Brehon 
laws; and among other notable similarities he com- 
ments on the practice of “sitting in Dharna,”’ as re- 
cognized alike in both systems. The practice is this: 
A person having or alleging a claim against another 
for a debt or wrong would go to the house of his ad- 
versary, and sit at the door, neither eating, nor drink- 
ing, nor sleeping, until the adversary made repara- 
tion. The theory, of course, was that if the party, 
against whom redress was thus sought, allowed the 
sitter to die, neither in this world nor in the next 
would there be any peace or communion with fel- 
low-men or fellow-spirits for him. The fear of so ter- 
rible a doom operateg to bring the party to terms, and 
the sitter came off triumphant. It seems that the 
practice still lives in India, although the advance of 
ideas probably tends to impairits efficacy. It is stated 
that there has lately occurred in Allahabad a case 
which brought the Vedic superstition and the penal 
code into amusing contact. A Brahman of the Brah- 
mans desired something of his adversary —a debt, a 
concession, or what not. His importunities being of 
no avail, he at last avowed his intention of sitting in 


Dharna at the door of the other, until his demand 
should be complied with, or Heaven should release 
him from bis sufferings, and cast the blood of the 
holy upon the head of the obdurate. The operation 
becoming tedious after a time, and the unreasonable 
one being still hardened in his unreason, the thrice- 
born leaped into the village well. Seized, doubtless, 
with terror and remorse, his opponent rushed forth to 
the mouth of the well. With hands clasped and con- 
trite tones, he besought his injured victim to avail 
himself of the ready rope thrown down to save him. 
At last the holy man consented; his whilom enemy 
caught him gladly when he landed, and made him over 
to the police on a charge of attempting to commit sui- 
cide.—London Law Journal. 
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CURRENT TOPICS. 


__ the evils to which lawyers in full practice 

are and always have been obliged to submit to 
is that of ill-ventilated court-rooms, and it would 
seem that the improvements of modern architecture 
have increased rather than remedied this evil. The 
new court-house in the city of New York, in the 
elaborate ornamentation of which so many millions 
have been spent, has, we understand, proved a fre- 
quent source of illness to those, both judges and 
attorneys, who have been compelled to transact 
business in its court-rooms. We are, therefore, not 
surprised to see that the Recorder of New York city 
has felt called upon to refer to the matter in a charge 
to the grand jury, though we confess ourselves una- 
ble to see any better than did the grand jury what 
that body can do about it. The agitation of the 
subject will, however, have the effect of calling the 
attention of the public to it, and through them that 
of those having charge of the public buildings. 
But New York is not the only place where the sani- 
tary condition of the court-rooms needs looking 
after. The buildings wherein the courts sit in 
almost every part of the State were constructed 
without regard to the principal purpose for which 
they are designed. The main end sought in the 
erection of a court-house seems to be first to pro- 
duce a pretentious structure that will adorn the 
neighborhood, and second, to secure to those having 
the business in charge as large a personal profit as 
compatible with the requirements of the officials or 
bodies to whom they are immediately responsible: 
The result has been such as we have mentioned. 
But we trust that experience and time will, some 
how or other, remedy the matter. 


One of the wrongs to which the community have 
to submit, if we are to believe the newspapers, is 
the necessity of paying lawyers’ bills. That this is 
a hardship, without reason or justice, is the honest 
belief of a vast number of very well-informed peo- 
ple. Not that these people would have a member 
of the bar work for nothing! Oh, no; but that he 
should make a charge for a little trifle of advice or 
a few minutes writing or talking is what they object 
to. They approve of the general theory of paying 
a quid pro quo for what is done by the attorney. 

Vou. 14.— No. 8. 





It is the practice in an individual case of handing 
out money that troubles them. It is, perhaps, no 
wonder that this feeling exists. Persons accustomed 
to dealing in matters involving amounts individu- 
ally small, though it may be large in the aggregate, 
and having a very low measure of value for personal 
services, cannot comprehend how a considerable 
charge should be made for what they believe to be 
a few hours’ individual work, without the invest- 
ment of any money capital. Then, too, there is a 
very imperfect conception of the difference between 
the several kinds of service the lawyer commonly 
performs. Some of these are merely clerical, and 
involve little thought, training or knowledge of 
law. The unprofessional man is apt to discover 
how to do these matters, and by them measures all 
that he has not learned pertaining to the duties of 
the legal calling. Then, also, there are very many 
inferior lawyers whose services are of little value, 
and whose charges are low. These are the result of 
a condition of affairs which we are happy to say 
exists no longer in this State, though its results are 
yet here. But, notwithstanding all these things, 
there are yet many people who believe that the law- 
yer as well as the laborer is worthy of his hire. 


The London Figaro, which is not, however, a law 
paper, in a very complimentary way notices a current 
topic which appeared in our issue of July 1, 1876, 
upon the result of the operation of the English 
Procedure Act in filling the reports with practice 
cases, and also commenting upon the cost of con- 
struing our Code and the probable cost of construing 
the English act, and intimates that we delicately 
sneer at the capacity of the British parliament and 
the judges who framed the rules and the Judicature 
Act, and compliment the English lawyers. The 
Figaro says that we, in effect, say ‘‘the lawyers of 
New York charged the public several millions of 
dollars for construing the rules of procedure, but 
our English brethren excel us in the art of easing 
the pockets of litigants, and they will make a much 
greater booty in construing the new procedure under 
the Judicature Act.” This was neither what we 
said nor our meaning. What we stated was what 
is a known result from all new legislation, Such 
legislation is more or less experimental, and, like 
an untried kind of machine, does not work smoothly 
in all parts. To bring it into working order requires 
expense, and while this may, in the one case, 
require a machinist, and in another a lawyer, yet 
the compensation paid to the machinist would 
hardly be called booty. Neither would men blame 
the inventor for the want of harmony in the 
machine, if such machine, when its defects were 
remedied, answered a good purpose, and did what 
it was constructed for in a quicker and better way 
than the same was done by previously existing 
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methods, So with the Code and procedure act, and 
their framers and the lawyers. The new act may 
prove at first a source of expense and trouble to 
litigants, and perhaps of revenue to the lawyers, 
but if it, when fully in working order, renders the 
enforcement of rights, and the prevention and 
redress of wrongs, more certain and prompt and 
less expensive, as we are confident will be the fact, 
the English people can well spare all that it will 
cost for to explain its meaning. 


Congress has adjourned, and the English parlia- 
ment has been prorogued. The former body has 
been in session over eight months, and the latter 
about six. Yet the amount of legislation of gene- 
ral interest accomplished in the latter far exceeds 
that in the former. Indeed, there has with the ex- 
ception of the act for the admission of Colorado as 
a State, and the provision in relation to postage on 
newspapers, nothing that the people at large have any 
care for been done in Congress. But in parlia- 
ment several laws of importance, not only to Eng- 
lish subjects, but in a greater or less degree to the 
civilized world, have been enacted. The merchant 
shipping acts have been amended so as to give 
greater security to the lives and property carried on 
ocean vessels, Although these acts are not all that 
those most active in urging their passage desired, 
they are far beyond the legislation of other coun- 
tries in respect to the same matter. If faithfully 
carried out as they will no doubt be, marine disas- 
ters will be diminished to almost the lowest limit. 
The legislation relating to education has been much 
extended and elaborated, so that in this department 
England has taken » very advanced position. The 
school system of Great Britain, which ten years ago 
was far behind that of our own State, is now in the 
populous towns at least much better than ours. 
Then in the matter of legal procedure something 
has been done. Arrangements have been made for 
maintaining and increasing the efficiency of a tribu- 
nal of ultimate appeal for the United Kingdom, by 
which as the speech of the Queen expresses it, ‘‘ at 
the same time the Judicial Committee of the Privy 
Ccuncil and the Intermediate Court of Appeal will 
be improved and strengthened.” A law providing 
safeguards against painful experiments on living 
animals was also passed. There was indeed much 
proposed legislation of importance left unaccom- 
plished, but the record of the season’s work by the 
English legislature contrasts very favorably with 
that of our own national one. 


Though not appearing in Broom’s Maxims, the 
saying: ‘‘ He who is his own lawyer has a fool for a 


client,” has been supposed to be a truth accepted of 
all men. 


Yet in a recent case in England the court 





intimated that such might not always be the fact. A 
defendant had secured the services of four barris- 
ters of eminence. These counsel offered to con- 
sent to a verdict for the plaintiff, which was 
refused, whereupon they withdrew from the de- 
fense, leaving their client to ‘‘ fight it out ” alone, 
which he did. Lord Chief Justice Coleridge in re- 
marking upon the case said that defendant lost 
nothing by not being represented by counsel. 
Whether he was led to this remark by the character 
of the facts in the suit, or by the superior ability 
with which defendant managed his side, or by a 
knowledge of the capabilities of deserting counsel, 
or by all of these circumstances, we know not, but it 
is another illustration of the fact that a general 
principle does not necessarily apply to every case. 


The suggestion made in our last issue with re- 
spect to candidates for the Court of Appeals Bench, 
and the mention of a candidate by a correspondent 
brings forward, as we supposed it would, advocates 
for other gentlemen to fill the vacant office. As to the 
qualifications of the gentlemen mentioned, those 
residing in their immediate neighborhood can best 
judge. Yet in estimating the abilities of a friend 
one is too often misled by prejudice to attribute 
qualities which are not possessed or possessed only 
in an inferior degree. Then often the very quali- 
ties which endear an individual to us may unfit him 
for a judicial position. It is difficult to look at one 
we regard highly with a critical eye, but the im- 
portance of the office and its long tenure require 
that the selection of an incumbent therefor be made 
with deliberation and care. Since the organization 
of the court in conformity to the amended consti- 
tution it has taken a rank as high as the tribunal of 
last resort of any State, and we think superior to 
that in most States. The amount of important 
business brought before it exceeds, we believe, that 
of any court in the land, not even excepting the 
Federal Supreme Court. For these reasons it be- 
hooves the nominating conventions of both parties 
to see to it that no inferior man be advanced to its 
bench. The only qualifications for candidature that 
should be recognized are integrity, judicial experi- 
ence, learning, and mental as well as physical abil- 
ity, and any one not possessing these qualities should 
be given the go-by no matter how eminent and in- 
fluential he may be in other ways. 


The new Code by section 526 modifies somewhat 
the form of verification to pleadings. The affidavit 
is required to state ‘‘that the pleading is true to 
the knowledge of the deponent except as to the 
matters therein stated to be alleged on information 
and belief, and that as to these matters he believes 
it to be true.” This will prevent a party who has 
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no knowledge whatever of the facts from appearing 
to make an absolute affidavit to the pleading as he 
can now do. The verification is, however, with 
the improved expression still very unsatisfactory. 
Perhaps a form of affidavit that would shut the 
door against guasi perjury is not so easily made, but 
it is worth trying for. 
—_4—__—_—___ 


NOTES OF CASES. 


HE case of St. Paul & Sioux City R. R. Oo. v. 
Gardner, 19 Minn. 132, decides that a provision 
in the General Statutes of Minnesota (chap. 66, 
$ 228), which authorizes a compulsory reference in 
actions at law, where the trial of an issue of fact 
requires the examination of a long account on either 
side, is repugnant to article 1, section 4, of the 
Constitution of that State, which provides that the 
right of trial by jury shall remain inviolate, and 
shall extend to all cases at law, without regard to 
the amount in controversy. The reasons given by 
the court are those which, while they do not apply 
to one of the original States, would be valid in any 
State which had been formed from the territory of 
the United States. The provision in question would 
have been void under territorial law, as being in 
conflict with article 7 of the amendments to the 
United States Constitution. The Constitution of 
Minnesota recognizes the right to a trial by jury as 
it existed in the territory of Minnesota at the time 
of the adoption of a State Constitution. Conse- 
quently, the provision in question, being in con- 
flict with that right, is void. A similar provis- 
ion in the statutes of New York has been held 
valid, and not an infringement of the right of 
trial by jury, as it has been heretofore had, on the 
ground that the practice of referring long accounts 
existed long before the State Constitution, and the 
provision in the United States Constitution did not 
refer to suits before State courts. Lee v. Tillotson, 
24 Wend. 337; Matter af Smith, 10 id. 449. See, 
however, Whalon v. Bancroft, 4 Minn. 109; Parsons 
v. Bedford, 3 Pet. 433; United States v. Rathbone, 2 
Paine C. C. 578; MeMartin v. Bingham, 27 Iowa, 
234; Johnson v. Wallace, 7 Ohio, 392. 


Blake v. Winona & St. Peter R. R. Co., 19 Minn. 
418, passes upon the constitutionality of a law regu- 
lating toll on a railroad, passed after the charter of 
the railroad company, in which there was no provis- 
ion limiting toll, had been granted, and the rail- 
road built on the faith thereof. The court held that, 
in respect to a railroad franchise, the legislature 
may, from time to time, regulate the use of such 
franchise (see Railroad Commissioners v. P. & O. R. 
R. Co., 63 Me., for a similar holding), and limit 
the amount of toll which it shall be lawful to take, 
unless they have deprived themselves of that power 





by a legislative contract with the owners of the road. 
In the case at bar they held that the legislature had 
not, by omitting in the charter to limit the amount 
of toll, deprived themselves of the right to do so. 
This ruling agrees with Attorney-General v. Railroad 
Companies, 35 Wis. 425, where the whole question 
of the relative rights of the State government and 
railway companies chartered under its laws is exam- 
ined. In the latter case the Constitution itself of 
the State contained a provision allowing the legis- 
lature to alter and amend any charter granted, and 
the court held that an act fixing a maximum rate of 
toll was, under the constitutional provision, valid 
as to a company receiving its charter after the adop- 
tion of the Constitution, but was not as to one 
incorporated before that event. See Cooley on 
Const. Lim. 577, 578; Pingrey v. Washburn, 1 
Aiken, 268; Phila., W. &d B. R. R. Co. v. Bowen, 
Am. Law Reg., March, 1874; State v. Noyes, 47 Me. 
189; Camden, etc., R. R. Co. v. Briggs, 2 N. J. 
623. 


The case of Jacobus v. St. Paul & Chicago R. R. Co., 
20 Minn. 125, seems to us to carry the doctrine of 
the liability of the carrier of passengers to an un- 
reasonable extent. The plaintiff was injured while 
riding on defendants’ railroad train gratuitously. 
The pass upon which he was carried free contained 
a condition exempting the defendants from all lia- 
bility for personal injuries happening on its trains, 
whether by the negligence of its servants or other- 
wise, to the one accepting such pass. At the time 
of receiving the injury plaintiff was riding in the 
baggage-car, which was contrary to the rules of the 
company, which rules were known to plaintiff. He 
was there with the consent of the conductor of the 
train. The court held that the same degree of 
care was required in carrying plaintiff as if he had 
been carried for hire, and that if he was injured by 
the negligence of defendant’s servants, defendant 
was liable, and that being in the baggage-car, under 
the circumstances, was not such contributory negli- 
gence as would relieve defendant from liability. 
This is in direct conflict with Kinney v. Central R. 
R. Co. of New Jersey, 34 N. J.513; 3 Am. Rep. 265, 
where it was held that a provision on a free pass, of 
the same character as the one in the principal case, 
was valid, and no recovery could be had against 
the railroad company for the death of a passenger 
using it, caused by the negligence of the servants 
of the company. See, also, Welles v. N. Y. Cent. 
R. R. Co., 26 Barb. 641; Bissell v. N. Y. Cent. R. R. 
Oo,, 25 N. Y. 442; Perkins v. N. Y. Cent. R. R. Co., 
24 id. 196; Ind. Cent. R. R. Co. v. Mundy, 21 Ind. 
48; Ill. Cent. R. R. Co. v. Read, 37 Ill. 484. As to 
negligence of plaintiff on being in baggage-car, see 
Hazzard vy. Railroad Co., 26 Ill. 383; Chamberlain 
v. Railroad Co., 11 Wis. 238; 2 Redf. on Railways, 
185, note, 
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THE LIABILITY OF INNKEEPERS. fate or order of destiny, such as a loss by lightning, 


decision of the Supreme Court of Michigan 
in Cutler v. Bonney, 30 Mich. 250, that inn- 
keepers are not liable in the absence of negligence 
for the goods of guests, destroyed by an accidental 
fire, may be justified by reason and justice, but it is 
a departure from what has usually been considered 
the rule of the common law on the subject. In 
Hulett v. Swift, 33 N. Y. 571, the subject was fully 
discussed, and Judge Porter laid down the rule 
most emphatically that an innkeeper is liable under 
the circumstances; but of this opinion the Su- 
preme Court of Michigan says: 


** But no foundation is shown there for the doctrine as- 
serted, beyond remarks which are confessedly opposed to 
the text-books, and which were foreign to what was ac- 
tually decided in the cases where they are found. The 
whole opinion of the learned judge is open to the same 
criticism ; as he himself declares the point dicussed did 
not really arise, inasmuch as no proof was introduced 
changing the presumption raised by law against the de- 
fendant. The opinion was not unanimous, and the dissent 
of Judge Denio would detract much from its force, even 
if it had been pertinent to the facts.’’ 

The court further says: 


** We have found no decision holding innkeepers liable 
for losses by purely accidental casualties, or from riots, or 
acts of force from without, such as have been from the 
beginning excepted by the text writers. These writers, or 
at least such of them as are recognized authority, have 
drawn a line between carriers and innkeepers, resting on 
the distinction between absolute and qualified responsi- 
bility. And none of the accepted writers have found any 
authority for disregarding this distinction. The two 
classes of bailees have been kept carefully separate.” 

We purpose briefly to inquire what has been 
the opinion of the text writers on the question, for 
while their opinion is not conclusive, it is some evi- 
dence of what the rule of law is. 

It is said in 2 Kent’s Com. 594: ‘‘ An innkeeper, 
like a common carrier, is an insurer of the goods of 
his guests, and he can only limit his liability by ex- 
press agreement or notice.” 

By the Roman law the innkeeper was liable for 
the goods of his guests unless torn from him by in- 
evitable accident or superior force. See Doorman 
v. Jenkins, 2 Ad. & E. 256; 2 Kent’s Com. 494; 
Whart. on Neg., § 665; and fire which could not 
have been avoided by the innkeeper’s diligence was 
included under the head of ‘‘inevitable accident.” 
Whart. on Neg., § 678. 

Mr. Addison, in his learned and accurate treatise 
on Torts (Vol. 1, § 684), says: ‘‘By a public edict 
of the Roman pretor it was ordained that if ship- 
masters and carriers, innkeepers and stablekeepers 
did not restore what they had received to keep safe, 
he would give judgment against them. The con- 
struction put upon this edict was, not that ship- 
master, carrier or innkeeper was bound to deliver 
the goods safe at all events; but that he was bound 
to deliver them unless prevented by a fatale dam- 
num, or a loss by what was termed the decree of 





or an earthquake, or a sudden inundation that could 
not have been foreseen, and that no human care or 
skill could have provided against or avoided; or an 
irresistible attack by pirates and hostile forces, the 
enemies of the State. The spirit of this edict has 
been universally adopted by the jurisprudence of 
continental Europe, and was introduced at an early 
day into our common law.” 

Further on (§ 684) the same author says: ‘‘ This 
extended responsibility of the innkeeper, which 
makes him an insurer of the goods against loss by 
robbery, does not extend to losses occasioned by an 
accidental fire, nor to damage or injury to the goods 
which is the result of accident,” citing as authority 
therefor, Dawson v. Chamney, 5 Q. B. 164, as ex- 
plained and qualified by Morgan v. Ravey, 30 Law J. 
Exch. 134, 

Story also includes loss by fire as well as by bur- 
glary and robbery as fataledamnum. Bailm., § 465. 
The learned editor of the eighth edition of Story 
on Bailments— Mr. Edmund H. Bennett — was ob- 
viously of the opinion that the views expressed by 
the author were not supported by the later authori- 
ties, for after the paragraph in section 472, reading: 
‘*Tn a still more recent case it has been laid down 
in Massachusetts that innkeepers as well as common 
carriers are regarded as insurers of the property 
committed to their care, and are bound to make res- 
titution for any injury or loss not caused by the act 
of God, or the common enemy, or the neglect or 
fault of the owner of the property’’-—he added 
this in parentheses, ‘‘ and this seems to be the doc- 
trine of the modern English, and the better consid- 
ered of the American cases.” 

Mr. Chitty, in his treatise on Contracts (11th Am, 
Ed. 675), in giving the circumstances necessary to 
charge an innkeeper on the custom or common law 
of the realm, says: ‘*‘ There must be wu default on the 
part of the innkeeper; and such default is to be 
imputed to him wherever there is loss not arising 
from the plaintiff's negligence, the act of God or 
the Queen’s enemies.” 

Mr. Parsons says (2 Cont. 146): ‘‘ Public policy 
imposes upon an innkeeper a severe liability. The 
later and on the whole prevailing authorities make 
him an insurer of the property committed to his 
care, against every thing but the act of God, or the 
public enemy, or the neglect or fraud of the owner 
of the property. There seems to be some disposi- 
tion, however, to regard this rule as too severe, and 
as needing modification. In two recent and well- 
considered cases a different rule was adopted.” The 
cases were Dawson v. Chamney, 5 Q. B. 164, and 
Merrett v. Claghorn, 23 Vt. 177. 

In 2 Story on Cont., § 909, it is said: ‘* The 
weight of authority seems to be, notwithstanding 
some respectable adjudications to the contrary, that 
an innkeeper is liable at common law for theft or a 
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loss by fire, although the same occur without his 
negligence, unless negligence of the guest conduces 
to the loss; in other words that his liability is closely 
analogous to that of a common carrier, And the 
case of Dawson v. Chamney so generally relied upon 
as establishing the doctrine that he is not liable if 
he can prove that the loss occurred without his neg- 
ligence has been repeatedly condemned in the mod- 
ern English and American cases ”— citing Morgan 
v. Ravey, 6 H. & N. 265; Day v. Bather, 2 H. & C. 
14; Mateerv. Brown, 1 Cal. 221; Shaw v. Berry, 31 
Me. 478; Hulett v. Swift, 42 Barb. 230; 33 N. Y. 
571; Sibley v. Aldrich, 33 N. H. 553; Washburn v. 
Jones, 14 Barb. 193; Norcross v. Norcross, 53 Me. 163; 
Gile v. Libbey, 36 Barb. 70; Thichstun v. Howard, 8 
Blackf. 535; Houdler v. Soulby, 8 C. B. (N. 8.) 254; 
Houser v. Tully, 62 Penn. St. 93; 8. C., 1 Am. Rep. 
390. 

So in Saunders on the Law of Negligence, page 
212, itis said: ‘* By the common law of England 
acommon innkeeper is responsible for the loss of the 
goods or money of a traveler who is his guest when- 
ever the loss is not occasioned by the default of the 
traveler himself, the act of God or the Queen’s 
enemies.” 

It appears from the foregoing that most writers 
on the subject concede the weight of authority to 
be that an innkeeper is only relieved by the act of 
God, or of the public enemies, or by the default of 
the guest. Mr. Hilliard has some expressions to 
the contrary both in his Law of Torts (Vol. 2, p. 
534), and in his treatise on Contracts (Vol. 2, p. 
326), but, as in each instance they are preceded by 
statements that the rule of the common law was as 
stated by the other writers, they are not entitled to 
any weight. 

The case of Cutler v. Bonney is supported by the 
decision of the Court of Queen’s Bench in Dawson v. 
Chamney, 5 Q. B. 164, and by Merritt v. Claghorn, 
23 Vt. 177. But Dawson v. Chamney has been limi- 
ted by subsequent English cases (Morgan v. Ravey. 
6 Hur, & N. 265). The Vermont case has been fol- 
lowed by other decisions in that State, and by the 
courts in a few of the other States: See McDaniels v. 
Robinson, 26 Vt. 316 ; Read v. Amidon, 41id.15; Laird 
v. Hichold, 10 Ind. 212; Dessauer v. Baker, 1 Wils. 
(Ind.) 429; Metcalf v. Hess, 14 Ill. 129; Johnson v. 
Richardson, 17 id. 302; Howth v. Franklin, 20 Tex. 
798; Kisten v. Hildebrand, 9 B. Monr. 72; Woodward 
v. Morse,.18 La. Ann. 156. 


—______—_—- 


The Spanish government are severe against railway 
companies in respect to injuries happening to life or 
limb. By a law recently passed, railway companies, in 
cases of accident arising from carelessness, or bad 
management, are required to pay a fine of $15,000 to 
the family of every person killed, $7,000 to the family 
of every person incapacitated for labor, and $5 per day 
for the care of every person injured. 





OBITER DICTA. 
A notice of motion — a locomotive whistle. 


It seems that it is not possible, as the law now reads, 
to renew a ‘‘ patent ambiguity.” 

Some one remarked that M. kept a common-place 
book. ‘Very like,’’ said one of his brethren, “he 
is a very common-place lawyer.” 


A lawyer who had traveled some distance over three 
or four illy-equipped railroads, was asked which way 
he had come. ‘I don't know what others call it,” 
said he, ‘“‘I should say it was by the way of sundry 
mean conveyances.” 

Charles Macklin was of opinion that “ the law is a 
sort of hocus-pocus science that smiles in yer face while 
it picks yer pocket; and the glorious uncertainty of it 
is of mair use to the profession than the justice of 
it’’—and the worst of it is, that the world seems not 
to have got much beyond Charles’ opinion. 


Brougham used to tell the story of Judge Allan 
Park, that one day there was a dog in court making a 
disturbance, on which Park said: ‘Take away that 
dog.’’ The officers went to remove another dog, when 
he interposed: *‘ No; not that dog; I have had my eye 
on that dog the whole day, and I will say that a better- 
behaved little dog I never saw ina court of justice.” 

The talents which distinguish a great advocate from 
a great judge are very different — perhaps contrasted. 
As these are judge-making days, we may profitably 
recall Churchill’s picture of that out-of-place charac- 
ter —an advocate upon the Bench: 


“ Who may enlarge, retrench, 

Create and uncreate, and on the Bench 

With winks, smiles, nods and such-like paltry arts 
May work and worm into a jury’s hearts; 

Or baffled there, may, turbulent of soul, 

Cramp their high office and their rights control. 
Who may, though judge, turn advocate-at-large, 
And deal replies out by the way of charge ; 
Making interpretation all the way 

In spite of facts his wicked will obey. 

And leaving law without the least defense, 

May damn his conscience to approve his sense.” ; 





It is notoriously much easier to preach than to prac- 
tice, and there never was a finer illustration of the 
fact than in Bacon’s precept and example. He has 
always been included in the list of judges who have 
betrayed the public confidence, and yet no one could 
portray more forcibly the traits of a good judge. In 
his Essay on Judicature he said: ‘ Patience and 
gravity in hearing is an essential part of justice, and 
an over-speaking judge is no well-tuned cymbal. It is 
no grace to a judge first to find that which he might 
have heard in due time from the bar; or to show 
quickness of conceit in cutting off evidence or counsel 
too short, or to prevent information by questions, 
although pertinent. Judges ought to be more learned 
than witty, more reverend than plausible, more ad- 
vised than confident. Above all things, integrity is 
their portion and proper virtue.”” And he adds—a 
matter for present reflection— ‘If any one sue to be 
made a judge, for my own part, I should suspect him.” 


| 
| 
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INVOLUNTARY BANKRUPTCY OF CORPORA- 
TION.— NUMBER OF PETITIONING 
CREDITORS REQUIRED. 


UNITED STATES CIRCUIT COURT— DISTRICT OF 
OREGON. 


In RE THe OREGON BULLETIN PRINTING AND PuB- 
LISHING Co, 


The Revised Statutes must be regarded as passed on the 
Ist day of December, 1873, and all other acts of the same 
session of Congress passed subsequent to that date are 
to be treated as subsequent acts, repealing the Revised 
Statutes, so far as they are inconsistent therewith. 

The act of June 22, 1874 (18 Stat. 178), purporting to amend 
and supplement the bankrupt act of 1867 must be re- 
garded as having passed subsequent to the passage of 
the Revised Statutes. and although referring in terms 
to the act of 1867, must be construed as referring to the 
provisions of that act as carried into, and expressed in 
the corresponding provisions of the Revised Statutes ; 
and as amending and Foy oe cece the provisions of 
the statutes relating to bankruptcy as therein found 
ex 


Since Ehe passage of the amendatory and supplemental 
bankrupt act of June 22, 1874, the same proportion of 
creditors must join in a petition seeking an adjudica- 
tion in bankruptcy against a corporation, as is required 
in the case of natural persons. 

A petition in bankruptcy against a corporation, which does 
not show that the corporation is either a moneyed, 
business or commercial corporation, is insufficient. 
PINION by Sawyer, Circuit Judge. In Septem- 
ber, 1875, certain creditors filed a petition in bank- 

ruptcy in the District Court against the Oregon Bulle- 
tin Printing and Publishing Company, a corporation 
organized under the laws of Oregon, in which they 
alleged that they constituted one-fourth in number of 
the creditors, and held one-third in amount of the ag- 
gregate provable debts of the corporation, the amount 
due them exceeding four thousand dollars; that within 
the preceding six months the corporation had com- 
mitted several acts of bankruptcy, for that being in- 
solvent, said corporation made sundry payments to 
certain creditors named with intent to give such cred- 
itors preference; and in another instance procured cer- 
tain of its property to be taken on legal process with 
like intent, and praying that for these causes the cor- 
poration be adjudged a bankrupt. 

The corporation answered the petition, among other 
things denying that the petitioners constituted one- 
fourth in number of its creditors, or that they held 
one-third of its aggregate debts, and filed a separate 
statement in writing to the same effect. 

The petitioners moved to strike out these denials as 
irrelevant, on the ground that the provisions of sec- 
tion 39 of the bankrupt act of 1867, as amended by 
section 12 of the act of 1874, requiring one-fourth in 
number of the creditors, representing one-third in 
amount of the aggregate debts of the bankrupt to join 
in the petition, do not apply to corporations. The 
district judge sustained that view, and struck out 
both the denials of the answer, and the corresponding 
allegations of the petition relating to the number of 
creditors and the amount of indebtedness. The cor- 
poration seeks a reversal of this ruling; and the ques- 
tion is, whether under the statute, as it now stands, 
a corporation can be adjudged a bankrupt upon the 
petition of a single creditor, or any number less than 
one-fourth of the whole, and without regard to the 
amount of the debts. 

The district judge in an elaborate and very able 
opinion, which merits, and which has received, the 
most careful and respectful consideration, held the 
affirmative of the proposition. 13 N. B. Reg. 200. On 
the other hand, In re Leavenworth Savings Bank, 
the district judge of the second district of Kausas ad- 





judged the point the other way; and this ruling was 
affirmed on a petition for review by Mr. Circuit Judge 
Dillon ina well-considered opinion, notwithstanding 
the opinion of the district judge in this case, which 
was cited at the hearing. 3 Cent. L. Jour. 207. So far 
as I am aware, these are the only adjudications di- 
rectly upon the point, and as there is no authoritative 
decision upon the question by the Supreme Court, it 
will be necessary to examine the question anew. Cer- 
tainly no more important question has arisen under 
the bankruptcy act, and it deserves the most deliber- 
ate examination. 

The Revised Statutes, which embodied in a different 
arrangement the provisions of the bankrupt act of 
1867, and repealed the latter as a separate and inde- 
pendent act, were actually passed on the same day 
with the act of June 22, 1874, purporting to amend and 
supplement the act of 1867 so repealed. Which of the 
two acts passed first in point of time on that day does 
not appear. It is necessary to a proper discussion of 
the question presented to ascertain and keep in view 
the relation of these two statutes to each other. Sec- 
tion 5595 provides, that ‘“‘ The foregoing seventy-three 
titles embrace the statutes of the United States gen- 
eral and permanent in their nature, in force on the first 
day of December, one thousand eight hundred and 
seventy-three,” etc. And the following sections re- 
peal the previous acts. It is plain that, whatever the 
result, the intent was in this act to express without 
change of sense, in a different form and arrangement, 
all the general statute law of the United States as it 
existed on December 1, 1873; to substitute this ar- 
rangement and expression for prior acts as of that date ; 
and to adopt that date as the dividing line by which 
its relation to all other legislation subsequent to De- 
cember Ist, should be determined. In accordance 
with this intention section 5601 provides, that ‘* The 
enactment of the said revision is not to affect or re- 
peal any act of Congress passed since the first day of 
December, one thousand eight hundred and seventy- 
three, and all acts passed since that date are to have 
full effect as if passed after the enactment of this re- 
vision, and so far as such acts vary from, or conflict 
with any provision contained in said revision, they 
are to have effect as subsequent statutes, and as re- 
pealing any portion of the revision inconsistent there- 
with.” 

Thus, by express enactment, the Revised Statutes, 
for the purpose of determining their relation to other 
legislation at the same session, are to be regarded as 
though passed on the Ist day of December, 1873, 
and all other acts passed subsequent to that date, al- 
though in fact passed before the Revised Statutes, are 
to be treated and enforced as subsequent statutes, re- 
pealing the Revised Statutes so far as they are incon- 
sistent therewith. Under these provisions, the act of 
June 22, 1874, purporting to amend and supplement 
the bankrupt act of 1867, must be regarded as passed 
subsequent to the passage of the Revised Statutes, and 
although referring in terms to the act of 1867, must be 
construed as referring to the provisions of that act, 
as carried into, and expressed — or in the language of 
the act, ‘‘ embraced ’’ — in the corresponding sections of 
the statutes; and as amending and supplementing the 
provisions of the statutes relating to bankruptcy as 
therein found expressed. This must be so, for the 
Revised Statutes expressly repeal the bankrupt act of 
1867; and the act of 1874 being construed as subse- 
quent to the Revised Statutes, on any other hypothe- 
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sis, so far as it is amendatory of the act of 1867, would 
simply amend, that is to say, change the reading of 
certain portions of an act already repealed, and no 
longer in force, without re-enacting it into a law. The 
result would be, the amendment only of parts of a 
repealed statute without re-enacting it into a law, 
while the corresponding provisions of the Revised 
Statutes would remain in force unchanged, except in 
those parts expressly repealed by section 21 inconsist- 
ent with the amendments, and as to those parts so re- 
pealed, there would be no statute at all in force. . This 
clearly could not have been the intention of Congress. 
The amendatory and supplementary act, therefore, 
“must be construed as amending the provisions of the 
Revised Statutes, corresponding to, and substituted 
for, the sections of the act of 1867 purported to be 
amended in the amendatory act; and the other pro- 
visions of said act as supplementing the provisions of 
the Revised Statutes under the title ‘* bankruptcy.” 
Any other construction would result in nothing but the 
grossest absurdity. So construed, section 12 of the act 
of 1874, purporting to amend section 39 of the act of 
1867, must be construed as amending sections 5021, 5022 
and 5023 of the Revised Statutes. 

The decision of the question under consideration 
then must depend upon the construction put upon the 
Revised Statutes as thus amended. Section 5122 pro- 
vides, that ‘‘The provisions of this title shall apply to 
all moneyed, business or commercial corporations, and 
joint-stock companies.’”’ This provision is compre- 
hensive, and embraces every provision of the title 
“bankruptcy,” except those which are inconsistent 
with some express or necessarily implied limitation, 
or which from the inherent character of corporations 
cannot in the nature of things be made applicable; as 
for example, a corporation cannot in the nature of 
things be arrested or imprisoned. Section 5023 pro- 
vides, that ‘‘ An adjudication in bankruptcy may be 
made on the petition of oue or more creditors, the ag- 
gregate of whose provable debts amounts to at least 
two hundred and fifty dollars.’’ This is one provision 
of the title—is general and comprehensive —and is 
applicable to corporations, under the provisions cited 
from section 5122, unless clearly repugnant to some 
other provision expressly relating to corporations; 
and there is no such provision, unless it be found in 
the clause, ‘‘or upon the petition of any creditor of 
such corporation or company,” in section 5122. Are 
these two provisions necessarily, or by any reasonable 
construction, upon a consideration of the whole title, 
and the general policy indicated in it, repugnant? In 
my apprehension they are not. It must be borne in 
mind, that the principles upon which the act proceeds, 
and all the details and specific provisions relating to 
matters of bankruptcy, are prescribed in the other 
sections; and that the provisions of section 5122 relat- 
ing to corporations are intentionally brief, general and 
incomplete, specifically providing merely for inherent 
differences between corporations and natural persons, 
and referring to the other provisions of the title for 
particulars unaffected by such inherent differences. 
Thus, it was necessary to indicate in what way the 
corporate will should be manifested in a voluntary 
petition, as questions might arise upon this point (and 
did in fact arise under the act, as plain as it seems to 
be. In re Lady Bryan Co., 1 Sawer, 350), and it was 


accordingly provided, that it should be by “ petition 
of any officer of such corporation, or company, duly 
authorized br a vote of the majority of the corpora- 








tors at any legal meeting called for the purpose.” It 
was not left to the trustees then, but the interests of 
the stockholders were thus carefully guarded by this 
provision. Having mentioned by whom the petition 
should be filed in case of a voluntary bankruptcy, it 
was natural and proper to indicate the party to file the 
petition in the correlative case of an involuntary 
bankruptcy, and it accordingly named as the party 
“any creditor of such corporation or company.” In 
both cases it indicated the person to apply, without 
either referring to the amount in which the corporation 
must be indebted to constitute an “tact of bank- 
ruptcy,” or the amount to which the party must be a 
creditor to entitle him to petition. These were speci- 
fied in other provisions made applicable by the first 
clause of the section, and it was not necessary to re- 
peat them here. So as the officers of a corporation 
are not the corporation, and it is sometimes necessary 
to operate upon them in order to reach the corpora- 
tion, another provision in the section to meet inherent 
differences between corporations and natural per- 
sons, makes certain enumerated provisions of the title 
applicable to natural persons, also applicable to the 
officers of the corporation. So, also, as corporations 
have no need of homesteads or other property usually 
necessary to the subsistence and existence of natural 
persons, who were debtors, and their families, and as 
its stockholders are also usually personally liable for 
its debts, it is provided in this section, that ‘‘ no allow- 
ance or discharge shall be granted to any corpora- 
tion,” and accordingly that ‘all its property and as- 
sets shall be distributed’ as “tin the case of natural 
persons.’’ These are the points of difference briefly 
indicated, and all other provisions not specifically 
enumerated, are expressly made appplicable by the 
comprehensive introductory words of the section. 
Suppose section 5023 had read: ‘‘ An adjudication of 
bankruptcy, either against a natural person or corpo- 
ration, may be made on the petition of one or more 
creditors, the aggregate of whose provable debts 
amounts to at least two hundred and fifty dollars,” 
section 5122 reading as it does now, “upon the peti- 
tion of any creditor of such corporation,’ would 
these two clauses have been repugnant? Could they 
not have both stood together, one indicating only the 
relation of the party to the bankrupt necessary to 
give him the proper status, and the other the amount 
of the indebtedness which should be requisite to jus- 
tify troubling the courts and the parties with the 
proceeding? Could there be any doubt under such 
provisions of the statute that the creditor or creditors 
of acorporation must be creditors to the aggregate 
amount of two hundred and fifty dollars, to entitle 
them to an adjudication in bankruptcy against the 
corporation? The question does not appear to me to 
admit of argument. The provisions would be con- 
strued together, and while one provision would au- 
thorize a creditor to petition, the other would require 
him to be a creditor for the amount of, at least, two 
hundred and fifty dollars. But the provisions as they 
now stand in the Revised Statutes, are just as broad 
and comprehensive. Section 5023 is general and 
covers every case. The interpolation of the hypotheti- 
cal phrase, ‘‘either against a natural person or a cor- 
poration,’ does not in any degree enlarge the scope of 
the provision. If the two provisions are not repug- 
nant in the supposed case, they are not so as they are. 
Besides, the provision of section 5023 was a part of 
section 39, in the act of 1867, which was introduced by 











132 


the words “any person,’’ and these provisions had 
direct reference to the word ‘‘person.’’ The provis- 
ion is ‘“‘ Any person who,” etc., * * * ‘shall be 
adjudged a bankrupt on the petition of one or more 
of his creditors the aggregate of whose debts provable 
under this act shall amount to, at least, two bundred 
and fifty dollars,’ and section 48 provided that ‘ the 
word ‘person,’ shall also include ‘corporation,’”’ so 
that under this provision defining the word “ person,” 
as used in the act, the statute did, in fact, read as 
though written, ‘* Any person or corporation * * * 
shall be adjudged a bankrupt on the petition of one 
or more creditors, the aggregate of whose debts prova- 
ble under this act shall amount to, at least, two hun- 
dred and fifty dollars,” exactly, in effect, as I have 
supposed section 5023 to read in this opinion for the 
purpose of illustration; and the several provisions of 
that act must be so read for the purpose of giving a 
proper construction. So reading it, there can be no 
doubt, that effect can be given to both provisions, and 
they are not repugnant. But the Revised Statutes 
only broke this section up into three sections, without 
any intention in any way to change the sense. Again, 
if, under section 5122, a creditor can have a corpora- 
tion adjudged bankrupt without regard to the amount 
due him, for the same reason, the corporation may be 
adjudged bankrupt without being indebted to the 
amount of $300, and without committing any act of 
bankruptcy as defined in the act atall. The section 
says, ‘‘any officer properly authorized may petition, 
or that a creditor may petition, without saying that 
the corporation must be indebted to the amount of 
$300, or in any other amount. It does not say that 
the mere filing of a petition, either by the corpora- 
tion, or a creditor, shall constitute an act of bank- 
ruptey on the part of a corporation; nor does it say 
what shall constitute an act of bankruptcy. We must 
go elsewhere to find what constitutes an act of bank- 
ruptcy on the part of a corporation, or else we must 
imply, that filing a petition by an authorized officer 
whether there is any indebtedness or not, or the filing 
of a petition by a creditor to the amount of a dollar is 
an act of bankruptcy. If we go back to section 5021, 
we find that a provable indebtedness exceeding the 
amount of $300 is an essential element in an act of in- 
voluntary bankruptcy; and by section 5014, a like 
amount of indebtedness is an essential element in an 
act of voluntary bankruptcy. In the latter case ‘‘ the 
filing of such petition’’ by a person owing the pre- 
scribed amount (see first clause), *‘ shall be an act of 
bankruptcy ” (last clause). Unless the provisions of 
these sections apply, there is nothing prescribing what 
shall constitute, in either case, an act of bankruptcy 
on the part of a corporation. If they do apply, then 
there must be a provable indebtedness to an amount 
exceeding $300; for that amount of indebtedness is 
just as much an element in an act of bankruptcy un- 
der those sections, as any other element therein men- 
tioned. Again, under section 5023 (so, also, section 39 
of the act of 1867), an adjudication might be made 
‘on the petition of one or more creditors, the aggre- 
gate of whose provable debts amounts to at least 
$250, provided such petition is brought within six 
months after the act of bankruptcy shall have been 
committed.’’ This proviso is also omitted in section 
5122, and the time within which the petition is to be 
brought is no more a part of the ‘‘ manner provided 
in respect to debtors,’’ than is the amount of indebt- 
edness due the petitioning creditors, and we have no 
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greater right to incorporate this proviso into section 
5122, than we have the other half of the same sen- 
tence relating to the amount of $250. It is all ina 
single sentence. In the case of a corporation, is there 
to be no limit as to the time when the proceeding is 
to be brought? If not, why the distinction? I do not 
suppose that any one would be bold enough to main- 
tain that the provisions under consideration would all, 
or any of them, be inapplicable to partnerships, be- 
cause in section 5121 the phrase is ‘‘ or on the petition 
of any creditor of the parties,’’ without adding the 
clause to the amount of “at least two hundred and 
fifty dollars.’’ Yet these particulars are no more in- 
cluded in the provision of the latter part of the sec-* 
tion, ‘‘in all other respects the proceedings against 
partners shall be conducted in the like manner, as if 
they had been commenced and prosecuted against one 
person alone,’’ than they are in the similar provision 
in regard to corporations in the next section. Ido not 
perceive why the same reasoning which would make 
the limitations inapplicable to corporations would not, 
also, make them inapplicable to partners. Besides 
section 5122 embraces joint-stock companies, as well as 
corporations, and these, in law, are only partnerships 
composed of natural persons. Why should there be 
any distinctions in these particulars between different 
kinds of partnerships, or between natural persons act- 
ing alone or in connection with others in different 
forms of partnerships? 

In my judgment, after a careful consideration of the 
various provisions of the act, the specific provisions of 
section 5122, so far as they go, are controlling in re- 
spect to corporations; but that all other provisions of 
the title of an additional character omitted to be 
mentioned in this section not repugnant to any of its 
express provisions, and not in the nature of things in- 
trinsically inapplicable, are made applicable to corpo- 
rations by the introductory clause of the section: 
‘The provisions of this title shall apply to all moneyed, 
business or commercial corporations,’ read in con- 
nection with the words of definition in other sections; 
and that the amount of indebtedness exceeding 3300, 
necessary to constitute an act of bankruptcy; the 
amount, $250, that must be due to a creditor in order 
to entitle him to file a petition, and the proviso, as to 
the time when the petition must be filed in the case of 
natural persons are all applicable to corporations; that 
these matters having been provided for by other pro- 
visions made applicable by the first clause in section 
5122, and other provisions there was no occasion to 
repeat them in that section, and they were accord- 
ingly omitted, with other omitted particulars. But 
if one of these provisions is inapplicable to corpora- 
tions all must be, and one creditor, to no matter how 
small an amount, may control the matter without re- 
gard to the interests of other creditors or stock- 
holders, without any limitation as to time when 
the proceedings are to be instituted, and in a case 
where the aggregate indebtedness of the corporation 
is too insignificant to justify troubling the parties or 
the courts with the litigation. 

Upon the construction adopted, the provisions of 
the bankrupt act operate uniformly, and are harmoni- 
ous in all particulars where there are no inherent 
characteristic differences between corporations and 
natural persons, and different provisions are made 
only to meet such differences. This is what we should 
expect to find in a statute. 

If I am right in the construction given to the Re- 
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vised Statutes, unaffected by the amendment of 1874, 
there can be no further difficulty in the case, for the 
amendment is clearly as broad and comprehensive as 
the unamended statute. If wrong, the amendment 
contains inherent evidence either that Congress sup- 
posed my construction to be the correct one and acted 
upon that view, or else that it intended the amend- 
ment to be broader in its scope, and to include corpo- 
rations in all its provisions not in the nature of things 
inapplicable. 

That the amendment was intended to apply to cor- 
porations whatever the proper construction of the 
former act, to my mind seems clear. 

Section 5013 of the Revised Statutes, like section 48 
in the act of 1867, provides, that ‘‘In this title the 
word ‘creditor’ shall include the pluralalso; * * * 
the word ‘person’ shall also include ‘ corporation.’ ”’ 
The statute has itself defined the word ‘‘ person,” for 
the purposes of the act, not for some sections only, 
but wherever it occurs; and that definition includes 
*corporation.”’ ‘* Creditor,’”’ in section 5122, means 
also creditors, and ‘“ person,” in 5021, corporation. 
Under this definition we are authorized and required 
to read the words ‘any person,’”’ in the amendments 
of 1874, ‘‘any person Or corporation.’’ Read in con- 
nection with the provisions relating to any act of bank- 
ruptcy of the character alleged in the petition in this 
case, omitting the parts inapplicable, the section as 
amended in 1874 provides as follows: ‘‘ Any person or 
corporation residing and owing debts as aforesaid, who 
after the passage of this act * * * being insol- 
vent * * * shall make any payment * * * of 
money * * * or procure his property to be taken 
on legal process with intent to give a preference to one 
or more of his creditors * * * shall be deemed to 
have committed an act of bankruptcy, and subject to 
the conditions hereinafter prescribed, shall be ad- 
judged a bankrupt on the petition of one or more cred- 
itors, who shall constitute one-fourth thereof at least in 
number, and the aggregate of whose debts provable under 
this act amounts to at least one-third of the debts so prova- 
ble: Provided, that such petition is brought within sia 
months after such act of bankruptcy shall have been 
committed.”” Reading this section in this way, as we 
are authorized and required to do, the language of the 
section is not open to any other construction than that 
which makes the whole applicable to corporations as 
well as to natural persons. The scction is unbroken, 
and is not divided and cannot be divided so as to 
make one part applicable to natural persons only. 
Either the whole section must be applicable to corpora- 
tions, or no part of it is, and in the latter case, there is 
no provision which declares what act of a corporation, 
or that any act constitutes an act of bankruptcy. The 
word “ person ”’ iu this amendment is not accidentally 
or inadvertently, but deliberately, brought within the 
definition of that word as given in section 5013; for in 
a subsequent part of the same section, Congress in re- 
peated instances specifically mentions a class of cor- 
porations as being some of the persons embraced in 
the word ‘‘ person,”’ as used in the introduction of the 
section. Thus: “That any person * * * who being 
a bank or banker * * * has fraudulently stopped 
payment * * * or who beinga bank * * * has 
stopped or suspended, and not resumed payment 
* * * orwhobeingabank * * * shall fail,’ etc. 
* * * “Shall be deemed to have committed an act 


of bankruptcy, and subject to the conditions herein- 
after prescribed, shall be adjudged a bankrupt on the 





petition of one or more of his creditors, who shall con- 
stitute one-fourth thereof at least in number, and the 
aggregate of whose debts provable under this act 
amounts to at least one-third of the debts so provable.” 
The words ‘“‘who” and “ bank” refer directly to the 
word “person” as their antecedent, showing that a 
bank, at least, was intended to be included in the 
word “ person,’’ and by express provisions, that a bank 
can only be thrown into bankruptcy on the petition of 
one-fourth in number of its creditors, who represent 
one-third in amount of its provable debts. That the 
word ‘‘ bank,” as used, means, or at least includes, in- 
corporated banks, does not seem to admit of discus- 
sion. The term is general, without any thing to indi- 
cate any limitation on its meaning. It includes all 
banks of whatever character. It is the very word in 
universal use when a corporation for banking purposes 
is intended, and rarely, if ever, used in speaking of a 
natural person —the word ‘ banker’ being the more 
appropriate term, and the one ordinarily used to desig- 
nate natural persons engaged in banking business. 
Both terms are used in the statute, showing that Con- 
gress intended to include every species of banks. The 
word “ bank”’ was not used in prior statutes, while 
‘*banker’’ was, which is all that is necessary to designate 
natural persons acting as bankers. Showing that in 
this act, at all events, banking corporations were in- 
tended to be included. The word is not used for the 
purpose of extending the meaning of the word ‘“ per- 
son,” but is introduced in defining a particular act of 
bankruptcy, as though, as a matter of course, a bank 
was included in the word “ person.” It is manifest 
from this specific recognition of a class of corpora- 
tions as being some of the persons embraced in the 
words “any person,” in the beginning of the section, 
that Congress intended to use that word in this sec- 
tion in the broad and comprehensive sense indicated 
by the definition in section 5013; and used in that 
sense, there is no escaping the conclusion that the 
subsequent provision relating to the number of peti- 
tioning creditors, and the amount of debts that must 
be represented by them, are expressly made applica- 
ble to corporations. And again, the section provides, 
that ‘the provisions of this section shall apply to all 
cases’? —not all cases of natural persons, or all cases 
other than those of corporations, or to some cases— 
but to ‘all cases of compulsory or involuntary bank- 
ruptcy commenced since the first day of December, 
eighteen hundred and seventy-three, as well as to 
those commenced hereafter. And in all cases com- 
menced since the first of December, eighteen hun- 
dred and seventy-three, and prior to the passage of 
this act, as well as to those commenced hereafter, the 
court shall, if such allegation as to the number. or 
amount of petitioning creditors’? be denied by a 
debtor, by statement in writing to that effect, require 
him to file forthwith a full list of his creditors, etc. 
I am unable to perceive how corporations can by any 
reasonable or even possible admissible construction 
be excluded from the operation of the clause under 
consideration. If by expressly defining the terms 
used so as to include corporations; then by expressly 
naming a class of corporations as embraced within the 
terms so used and defined; and immediately in con- 
nection therewith employing the comprehensive 
words, “in all cases,’ which must include cases 
against corporations as well as natural persons; and 
further providing in terms without limitation, that 
“the provisions of this title shall apply to”’ corpora- 








134 





tions, Congress does not express an intention to in- 
clude corporations, it is difficult to see how such an 
intention could be manifested in any way short of en- 
acting a separate statute relating alone to corpora- 
tions, which should embrace all the provisions in- 
tended to be applicable, without any reference to any 
other statute or provision relating to natural persons, 
or other matters. 

If I am right in my view of the amendment of 1874, 
it must prevail, whatever the construction put upon 
the provisions of previous acts, since it is the last ex- 
pression of the legislative will, and it repeals all incon- 
sistent provisions wherever found, as well as those of 
section 5122, if those are inconsistent, as of 5021, 5022 
and 5023. 

In the very able opinion of the district judge, it is 
said, inadvertently, I think, “ the statute provides that 
a ‘person’ shall be entitled to a certain allowance out 
of his property under certain circumstances to a dis- 
charge of his debts. Now in those two cases the word 
‘person’ does not include a corporation because the 
statute, section 5122, Revised Statutes, expressly pro- 
vides that no allowance or discharge shall be granted 
to any corporation,” etc. I do not find the word 
“person ’’ used at all in the statute in the connection 
here referred to. The “allowance out of his prop- 
erty ’ is provided for in section 5045 of the Revised 
Statutes, and 14 of the act of 1867, and the discharge 
in Revised Statutes, section 5114, and 32 of the act of 
1867. In all these cases the word used is ‘“‘ bankrupt,” 
and not “person,” so that the argument suggested 
falls with the erroneous hypothesis. I find no in- 
stance in the act where the word “‘ person ’’ would not 
appropriately include a corporation, as the statute 
says it shall, except one or two where in the nature of 
things it could not apply, as where an arrest is pro- 
vided for; and no instance in which if construed to 
include a corporation it would, upon any reasonable 
construction, make it repugnant to any other provis- 
ion of the statute. If there is any such instance, it 
has escaped my notice. 

It is further said, that the definition of the word 
“person” in section 5015 of the Revised Statutes, is 
limited to the word “ person,” as used “ in this title; ”’ 
that the amendment of 1874 is an independent act, 
which is no part of ‘‘this title,’ and, therefore, that 
it does not embrace the word “ person,” as used in the 
Revised Statutes. The title is ‘‘ Bankruptcy,” and in 
contemplation of the Revised Statutes at the time of 
their supposed passage, it embraced all the statute 
law upon the subject of bankruptcy. In the begin- 
ning of this opinion, it is held that the amendatory 
provisions of the act of 1874, for reasons stated, al- 
though referring by name and section to the repealed 
act of 1867, must be construed as amending the cor- 
responding sections of the Revised Statutes. Upon 
this view, the amendatory provisions fall into the 
place of the sections of the Revised Statutes amended, 
as amendments, and thus become a part of the title of 
the Revised Statutes amended, and are brought within 
the operation of the defining section 5013. Section 12 
of the act of 1874 revises and embodies the entire 
subject-matter of sections 5021-22-23 of the Revised 
Statutes, and upon well-settled principles of construc- 
tion takes the place of, and repeals all those sections. 
Besides, section 21 expressly repeals all acts and parts 
of acts inconsistent with the provisions of the act of 
1874. If the amendments do not become a part of the 
Revised Statutes, as amendments thereto, they simply 
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amend a repealed statute, which is po longer in force, 
and the corresponding provisions of the Revised Stat- 
utes being repealed also, there is no statute in force 
under which any adjudication in bankruptcy can be 
had. In my judgment the amendatory sections fall 
into the Revised Statutes and become parts of the 


title amended. 
It seems impossible by any reasonable construction 


of the amendment of 1874, to take a bank, though a 
corporation, out of the operation of the provisions 
under consideration, yet the creditors of a bank are 
usually far more numerous and more difficult of ascer- 
tainment, especially in the case of banks of issue, 
than those of any other class of corporations. If 
banks are not excluded from the operation of the pro- 
visions relating to the number of creditors and amount 
of debts represented necessary to entitle them to file 
a petition, I can see no possible reason for excluding 
any other class of corporations, and in my judgment 
none are excluded. No distinction between the dif- 
ferent classes of corporations is anywhere indicated. 
If Congress should make any distinction between cor- 
porations and natural persons in the particulars in 
question, we should expect to find some sound and 
obvious reason for its action. If no sound reason can 
be found, and the point is doubtful, we ought to con- 
clude that no distinction is intended. No reason has 
been suggested and none occurs to me that appears to 
my mind to be sound. It also appears to me to be a 
mistaken supposition that a modern corporation is in 
effect destroyed by an adjudication in bankruptcy — 
that being stripped of its property it can acquire no 
more. Such seems not to be the doctrine of the books. 
Miners’ Ditch Co. v. Zellerbach, 37 Cal. 590. If so 
destroyed a corporation created by the act of one 
sovereignty is annihilated by the act of another sov- 
ereignty. In many of the United States, perhaps 
generally, in respect to recently formed moneyed, 
business and commercial corporations — the class em- 
braced in the bankrupt act —:the stockholders are per- 
sonally liable for the indebtedness of the corporation. 
The corporation is but an instrument in the hands of 
the stockholders, and the stockholders themselves, 
being personally liable, are the ultimate debtors, as 
well as the parties ultimately enjoying the benefits of 
the organization. The ultimate effects of an adjudica- 
tion m bankruptcy against such corporations as to the 
excess of indebtedness over assets reach natural per- 
sons. It may be greatly to the interest not merely of 
the stockholders, but the great mass of creditors, that 
there should be no adjudication against the corpora- 
tion, even though insolvent. It is fair to presume 
that the stockholders, and three-fourths in number, 
and two-thirds in value of the creditors, will act in 
such manner as they suppose their common interests 
dictate, as well in the case of corporations as where 
the bankrupt and primary debtor is a natural person; 
and I can perceive no sound reason why a less num- 
ber than one-fourth in number and one-third in value 
of the creditors, should control the proceeding against 
the wishes and interests of the great majority in one 
case more than in the other. The corporation, though 
insolvent, may repair its capital, and the interests of 
all concerned may require this to be done. It isin 
fact sometimes done, as the very remarkable recent 
instance of the Bank of California, so notorivus as to 
become a part of the public history of the country 
and of the financial world, shows. The bank stopped 
payment. Its reputed indebtedness exceeded twenty 
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millions — generally understood to be several millions 
in excess of its assets. It was, therefore, largely in- 
solvent. Its capital stock had all been paid up and 
absorbed. Yet by the forbearance of its creditors 
and the energy of its stockholders, its capital stock 
was repaired, and as this court had occasion judicially 
to know, by levying new assessments in pursuance of 
authority given by the statutes under which it was 
organized, upon the stock already fully paid up, and 
its business resumed under such auspices as to give 
promise of a future no less brilliant than its past. 
Had it been in the power of a small part of the cred- 
itors to have thrown this institution into bankruptcy, 
and it had been exercised, it would doubtless have 
severely shaken the finances of the Pacific coast, if not 
of the whole country, and have proved a great public 
calamity. So, also, it is understood that after the 
sweeping public calamity of the Chicago fire several 
of our insurance corporations, whose resources had 
become largely impaired, repaired their capital in a 
similar way, and continued on in a prosperous career. 
These striking examples show that at least under our 
system of personal jresponsibility, corporations as 
well as individuals have strong recuperative powers, 
and if not otherwise trammeled than natural persons, 
may in like manner recover from the effects of extra- 
ordinary misfortunes. To my mind these examples 
afford a strong argument against any good grounds for 
a distinction between modern moneyed, business and 
commercial corporations and natural persons in the 
particulars uuder consideration. The policy of the 
amendment on this point may be good or bad — with 
this the courts have nothing to do — but if good for 
one it seems to me to be good for both. Iam, myself, 
unable to find any solid ground for a distinction in 
this respect between this class of corporations and 
naturai persons, and I am also unable to find anywhere 
in the statute the distinction claimed, or any evidence 
of an intent to make such a distinction. 

‘he case of The New Lamp Chimney Co. v. The An- 
sonia Brass and Copper Co., 13 N. B. Reg. 385, has 
been cited by respondents’ counsel as an authority in 
favor of the views of the district judge and opposed 
to the view taken in this opinion, and by Mr. Cir- 
cuit Judge Dillon in Re Leavenworth Savings Bank. 
There is one clause in the opinion of Mr. Justice Clif- 
ford in the enumeration of the points of the provis- 
ions of section 37 of the act of 1867, which seems at 
first view to favor the construction which it is cited 
to sustain. It is as follows: ‘“‘Second. The petition 
for involuntary bankruptcy may be made and pre- 
sented by any creditor without any specifications as to 
the number of the creditors or the amount of their 
debts.”’ This, however, was not a point adjudged, nor 
did the poiut arise in the case. There was no ques- 
tion in it as to whether in the case of involuntary 
bankruptcy of a corporation, a siugle creditor, with- 
out regard to the amvunt due him, is entitled to file a 
petition. There is nothing in the case to indicate that 
this point was either argued by counsel or carefully 
considered by the court. In illustrating the argument 
upon the point presented, the learned judge refers to 
other provisions of the act, and among other things 
recites the several points as specified in section 37. He 


nowhere says that the provisions of other sections re- 
lating to the amount of indebtedness do not apply to 
corporations, but only that this section is ‘‘ without 
any specification as to the number of the creditors, or 
of the amount of their debts,’’ which is manifestly 





true, but without saying what the effect on it of other 
provisions is. It is quite a different question, whether 
in determining the right of a creditor to petition, this 
provision simply stating the relation of the party to 
the corporation necessary to give him the proper 
status —a right to an adjudication — or simply desig- 
nating the party, shall be supplemented by the other 
provisions providing for the required amount of in- 
debtedness, not inconsistent with the clause, so far as 
it goes, made applicable by other express provisions, 
and, therefore, not necessary to be repeated here. 
Such casual observations in the course of an argu- 
ment, even where more in point than in this case, are 
never regarded by the Supreme Court or the judge 
who makes them, as authoritative. The reports are 
full of instances where dicta of a far more pertinent 
and decided character are wholly disregarded. I have 
attempted to show in the first part of this opinion 
that the other provisions as to amount being addi- 
tional and not inconsistent are made applicable by the 
general comprehensive introductory clause of section 
37, and by other defining clauses of the act referred 
to. And this view seems to me to be sustained also by 
the other observations of Mr. Justice Clifford imme- 
diately preceding and following the clause quoted 
from his opinion. Besides, the learned judge in that 
same opinion distinctly lays down the rule of con- 
struction. We are not to hunt for repugnances, but 
rather aim to harmonize the various provisions of the 
act. And there is certainly no repugnancy between 
the clause in section 37 which named a creditor as the 
person who is to petition, and the clause in section 39, 
which fixes the amount for which he must be a cred- 
itor to entitle him to petition; and considering both 
provisious as applicable, harmonizes best with all the 
provisions of the act, aud with the idea of a uniform 
system, so far as in the nature of things it can be 
made uniformly applicable. The learned justice in 
that case found no difficulty in harmonizing provis- 
ions far more distinctly repugnant. But it must be 
borne in mind that the case in the Supreme Court 
arose under the act of 1867, and the observations of 
the learned justice were made upon that act as it ex- 
isted before its amendment. Whatever the proper 
construction of that act it does not necessarily con- 
trol the present act. There seems to be no mistaking 
the scope of the amendment of 1874, and if found in- 
consistent with any thing in section 5122, or elsewhere 
in the Revised Statutes, it must prevail, as being the 
last expression of the legislative will. The case of 
The New Lamp Chimney Co. v. The Ansonia Brass 
and Copper Co., was also cited by counsel in the 
Leavenworth Savings Bank case, and could not, there- 
fore, have been considered by the learned judge who 
heard it, as inconsistent with the construction put by 
him upon the amendment in question of 1874. 

For these reasons, in addition to those expressed by 
Mr. Circuit Judge Dillon in the case of the Leaven- 
worth Savings Bank, I hold that to authorize an invol- 
untary adjudication in bankruptcy against a corpora- 
tion under the statute as amended in 1874, the peti- 
tioning creditors must constitute one-fourth thereof, 
at least in number, the aggregate of whose debts 
provable under the act amount to at least one-third of 
the debts so provable. 

There is no allegation in the petition in this case, 
that the corporation is either a ‘*‘ moneyed, business or 
commercial corporation,’’ and the character of the 
corporation can‘’only be inferred from the name and 
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the averment that its place of business is at Portland. 
The petition would undoubtedly be held bad on de- 
murrer. No objection was taken until the issues 
formed were about to be submitted to the jury, when 
the point was raised for the first time in the form of 
an instruction to the jury asked of the court. It was 
with hesitation denied, on the ground that it came too 
late. Whether this ruling was correct or not the peti- 
tion should be amended in this particular. 

The adjudication in bankruptcy and the order strik- 
ing out the allegations in the petition and correspond- 
ing denials of the answer relating to the number of 
petitioning creditors, and amount of debts repre- 
sented by them, must be reversed and the case re- 
manded for further proceedings, and it is so ordered. 
—Pacific Law Reporter. 


—_—_.@—_—____ 
SURETYSHIP AND GUARANTY. 


HE case of Sitgreaves v. Griffith et al., recently de- 

cided by the Supreme Court of Pennsylvania, which 
we find reported in the Legal Intelligencer, involved 
among other questions that of the difference between 
the contracts of suretyship and guaranty. The opinion 
in the court below, the Common Pleas of Northampton 
county, written by Myers, P. J., was adopted by the 
Supreme Court. The action was brought against Sit- 
greaves by Griffith and others for goods sold one Pyle 
on the following contract: 


“In consideration that Messrs. Griffith, Roberts and 
Butler, of Utica, New York, will sell and deliver to 
R. C. Pyle, of Easton, Penn., ready-made clothing or 
other goods, and of one dollar in hand paid by said 
firm, I hereby agree to become security for the pay- 
ment of any balance not to exceed five thousand dol- 
Jars, of all goods sold and delivered to said Pyle during 
one year froni date, goods to be sold on a credit of six 
months. 

* (Signed) 
“ Easton, Sept. 1, 1873.” 


The court held the contract to be one of suretyship 
and not a guaranty. The opinion upon this subject 
says: 

2d. It is objected by the defendants that the instru- 
ment of writing is but a collateral undertaking, a 
guaranty, and that the plaintiffs not having proceeded 
to judgment and execution against Pyle, the principal 
debtor, they are not entitled to judgment, especially 
as the defendant avers in his said affidavit that Pyle is 
and was the owner of sufficient property real and per- 
sonal, to satisfy plaintiff's claim. 

Agnew, J., in Reigart v. White, 2 P. F. 8. 440, says: 
“It would be difficult to define the commercial con- 
tract of guaranty so clearly as to reconcile all the ad- 
judged cases lying upon the confines between guaranty 
and suretyship, but there is one element in the former 
to be found in all guarantees which seldom fails as a 
mark of distinction,’’ which he says is well expressed 
by Lewis, C. J., in Brown v. Brooks, 1 Casey, 210, 
where it is defined “‘to be an engagement to pay in 
default of solvency in the debtor, provided due dili- 
gence be used to obtain payment from him.”’ 

This definition, says Agnew, J., affords, perhaps, the 
best solution of the difference; a contract of surety- 
ship being a direct liability to the creditor for the act 
to be performed by the debtor, and a guaranty being a 
liability only for his ability to perform the act. In 
the former the surety assumes to perform the contract 
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of the principal debtor, if he should not; and in the 
latter, the guarantor that his principal can perform, 
that he is able to do so. From the nature of the 
former the undertaking is immediate and direct that 
the act shall be done, which, if done, makes the surety 
responsible at once; but from the nature of the latter, 
non-liability (in other words, insolvency) must be 
shown. 

Sharswood, J., in the case of Woods v. Sherman, 21 
P. F. 8. 104, reiterates this distinction, which he says 
“is drawn with great precision’ by Aguew, J., in the 
case of Reigart v. White, supra. 

The distinction laid down between a contract of 
surety and guaranty in the case of Reigart v. White, is 
aptly illustrated by the written contract in that case, 
also in the analogous cases of Ashton v. Bayard, 21 P. 
F. 8. 139; Sherman v. Roberts, 1 Grant, 261; Campbell 
v. Baker, 10 Wr. 243; Marbarger v. Pott, 4 Harris, 9; 
Amsbragh v. Gerhart & Co., 1 Jones, 482; Allen v. Hu- 
bert, 13 Wright, 259; Isett v. Hodge, 2 W. 128; Snevely 
v. Ekel, 1 W. & S. 203. 

In the case of Marbarger v. Pott, 4 H. 9, above cited, 
Coulter, J., says that the word ‘“ ‘security’ has an es- 
tablished and well-known meaning in the minds of 
most people, and indicates an obligation to stand for 
the sum absolutely, unless discharged by the supreme 
negligence of the obligor after notice. It is in broad 
contrast with the word ‘guaranty,’ which imports a 
conditional liability, if due steps are taken against the 
principal.” 

Interpreting the instrument of writing in question 
by the rule laid down in the above cases, it seems quite 
clear that its legal effect is that of a contract of surety- 
ship. The learned counsel for the defendant, however, 
has cited a number of authorities which he contends 
rule this case. Let us examine them in detail. Stro- 
hecker v. The Farmers’ Bank, 6 Barr, 41. The Supreme 
Court in this case held, that a contract, in these words: 
‘“*And in case the same cannot be recovered of the 
within named W. S., then I promise and agree to pay 
the amount thereof, together with all charges there- 
upon accruing with the Farmers’ Bank of Reading, or 
their assignees, ‘to be in the nature of a contract of 
guaranty.’’’ But the reason therefor, says Bell, J., 
is, that “the very terms of the contract sued on here 
require the due exercise of this diligence; but it also 
promises eventual payment to the bank, should it fail 
to recover the amount of the bond from the obligor.” 
Gilbert v. Henck, 6 Casey, 205. This was the case of a 
lease by Henck to Shock & Baikar, on which Gilbert 
and Runner, in writing, ‘‘agreed to be reponsible to 
Henck or his assignees for the true and faithful per- 
formance of the above-named contract on the part of 
Shock & Baiker.”’ 

Lowery, C. J., construed it as properly a contract 
to guarantee the payment of the rent named in the 
lease. 

This case, so far as it constitutes an authority on 
this question, is practically overruled by Ashton v. 
Bayard, 21 P. F. 8S. 140. In that case Sharswood, J., 
says: ‘* The question of the character of the contract 
was not made or decided in that case,” and in alluding 
to the opinion of Lowery, C. J., says, that it is ‘‘an 
opinion which cannot stand the test of comparison 
with Ansbragh v. Gerhart, 1 Jones, 482; Marburger v. 
Pott, 4H. 9; Sherman v. Roberts, 1 Grant, 261; Camp- 
bell v. Baker, 10 Wr. 243; Allen v. Hubert, 13 id. 259; 
Reigert v. White, 2 P. F. S. 438. 

It is also questioned in Allen v. Hubert, 13 Wr. 259. 
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“Tt is not necessary,” says Strong, J., ‘‘ to the decision 
of that case to determine whether the instrument sued 
upon was an engagement of suretyship or of guaranty, 
considered as either the plaintiff was entitled to his 
judgment.” In Hoffman v. Bechtel, 2 P. F. 8. 190, the 
question whether the contract was one of suretyship 
or guaranty was not raised. It was treated by the 
plaintiff as one of guaranty. 

The case of Rudy v. Wolf, and another, Adm’r of 
Day, 16 8. & R. 79, is one where the assignor of a bond 
“‘agreed to stand security to the assignee for the pay- 
ment of it,’’ and held to be a guaranty. It is difficult 
to reconcile this case with the more recent authorities. 
It is cited in no other case by the Supreme Court as an 
authority on this point, except in the case of Johnson 
v. Chapman, 3 P. & W. 18. But the latter case is in 
accord with the modern ones by reason of the force 
and effect of the word “ guarantee.”’ 

If Rudy v. Wolf is the law of this State, then Gilbert 
v. Henck was improperly overruled. 

But as was said in Woods v. Sherman, 21 P. F. 8. 104, 
the leaning of this court of late years has therefore 
very properly been against construing such contracts 
to be general guarantees. 

Without multiplying authorities, testing the lan- 
guage used in the instrument in question, by the rule 
laid down in Brown vy. Brooks, Reigart v. White, and 
reiterated in Woods v. Sherman, as applied to a num- 
ber of cases already cited, the court is of the opinion 
that the contract of the defendant is in the nature of 
a suretyship or original undertaking, and not of guar- 
anty. 

—_—_>+____—_—. 


NOTES OF ENGLISH CASES. 





FrxtTurEs — NUISANCE — UNBORN CHILD. 


HE Queen’s Bench Division has, in Lee v. Gaskell, 
34 L. T. Rep., N. 8S. 75%, affirmed the principle laid 
down in Hallen v. Runder, 1 C. M. & R. 266, to the 
effect that a sale of fixtures is nota sale of goods or 
chattels within the 17th section of the Statute of 
Frauds. In the latter case the plaintiff was tenant of 
a house in which were certain fixtures bought by him 
on entering into possession. The defendant was the 
landlord. Before his term expired the plaintiff agreed 
to let the landlord have the fixtures at a valuation, 
and then gave up possession. Their value was assessed, 
and an action brought for the amount upon the defend- 
ant refusing to pay. There was no note or memoran- 
dum of the contract in writing. The court held that 
the action was maiutainable, that the transaction was 
not a sale of an interest in land within the 4th section 
of the above statute, and that no note or memorandum 
was necessary under the 17th section. In Lee v. Gas- 
kell, the trustee of a bankrupt tenant sold the fixtures 
in the house occupied by him to the plaintiff, who 
again sold them to the defendant, the landlord of the 
house. The objections against the application of Hal- 
len v. Runder appear to have been twofold; first, that 
it was distinguishable; secondly, that it was not 
rightly decided. The court, however, thought other- 
wise. ‘J think,” said the Lord Chief Justice, ‘‘the 
case of Hallen v. Runder is distinctly in point, and 
that that case was on principle rightly decided. Fix- 
tures, though removable, are part of the freehold; and 
the disposing of them cannot bea disposal of goods 
and chattels, because they are not goods and chattels. 
Therefore Hallen v. Runder was rightly decided. All 





you can do is to bargain for their sale as fixtures, 
which the tenant has a right to remove during his 
tenancy, but which he is liable to lose if not removed 
in time.” An attempt was made to show that the sale 
of fixtures is analogous to the sale of growing crops; 
but, in his Lordship’s opinion, there was an obvious 
distinction, which was, that in the sale of fixtures, the 
fixtures are intended to remain where they are, whilst 
the reverse is the case in a sale of growing crops. 


What is a nuisance which can be restrained by in- 
junction is a question of some difficulty, and new facts 
generally usefully illustrate the principles of law. 
Vice-Chancellor Hall, on the 23d inst., in the case of 
Barham v. Hodges, held that the playing of skittles in 
a garden adjoining the plaintiff's premises was a nui- 
sance, and that it entitled the plaintiff to an injunction. 
The premises where the game was played had been 
taken by a society which provided a number of amuse- 
ments for its supporters. The plaintiff had objected 
to the erection of a skittle alley; but during his ab- 
sence from home the skittle alley was erected at a cost 
of about £15. The sole nuisance complained of was 
the noise occasioned by the balls and pins, and by the 
exclamations of the players. The defendants refused 
to remove the alley. They urged that the noise had 
been reduced to the least possible by the use of as- 
phalte and padding; that the place was separated from 
the plaintiff's premises by a high wall; and that the an- 
noyance felt by the plaintiff was entirely due to the fact 
that he was of a nervous and excitable temperament. 
Among other witnesses they produced one who lived 
next door to the premises occupied by the society, and 
who affirmed that no annoyance or inconvenience had 
been occasioned by the skittle playing. In the opinion 
of the vice-chancellor the inconvenience from not using 
the skittle ground, or so using as not to constitute a 
nuisance (which appeared possible), was not commen- 
surate with that caused to the plaintiff by depriving 
him of the reasonable enjoyment of his house and gar- 
den. None of the defendants’ witnesses ‘‘ had tested the 
extent of the inconvenience from the plaintiff's prem- 
ises, while several witnesses on behalf of the plaintiff, 
whose testimony was trustworthy, had spoken to the 
discomfort caused by this new use of the defendants’ 
garden. It had been shown that this new user had 
caused such an extent of discomfort, as, having regard 
to the nature of the property and its former use, 
amounted in law to a nuisance upon which an action 
would be maintained.’’ A nuisance may be created by 
an infringement of a right, whether the right is per- 
sonal or proprietary. It may arise from bad smells, 
the defilement of springs, obstructions in ways and 
navigable rivers. There are a number of decisions 
reported upon the subject of noisy nuisances, and the 
law has been studious to preserve the occupants of 
dwelling-houses from the nuisance of disturbing 
sounds. Thus, whoever builds a noisy machine, blows 
a horn at night, or carries on a noisy trade near a 
dwelling-house, so as to disturb the repose of the in- 


‘mates, is guilty of a nuisance on the authority of 


reported cases, unless he can show a right to create 
the nuisance.—Law Times. 


— 


Re Emery’s Estate, V. C. H., 24 W. R. 917. The tide 
seems lately to have turned against children en ventre sa 
mére. In our student days, one of the strongest impres- 
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sions we received was that nothing was too good fora 
person so fortunate as not yet to have been born. Omne 
ignotum pro magnifico—our ignorance about him made 
us think him worthy, not only of every blessing but also 
of absolute immunity from every ill. Born, he would 
share the common lot, good and bad alike; but no- 
thing save good could happen to him while still un- 
born, and an anxious watch would always be kept that 
no good thing could possibly fall to him, if visible, 
should fail of falling to him on account of his invisi- 
bility. But, as we have hinted, there have recently 
been symptoms of a revolt against this mysterious 
object of reverential regard. The modern mind is 
rising in protest against the dim object of ancestral 
worship. Malins, V. C., recently fastened on him the 
disability of illegitimacy, holding him, in fact, to be 
born before his proper time, and that for the sole pur- 
pose of his own disadvantage. See Re Corlass’ Estate, 
24 W. R. 204, and our observations thereon, ante, p. 
149. The way thus cleared, Hall, V. C., has struck in 
with a more direct blow. See Re Emery’s Estate, 24 
W.R. 917. Shortly stated, the decision amounts to 
this: that, whereas in the bequest of a sum to each of 
the three children of A, if there are four children of 
A actually born at the date of the will, each of the 
four will take, this rule shall not apply where the 
fourth is en ventre sa mére. This, it will be seen, is a 
direct limitation of the old rule as to children of this 
kind. Itis quite certain that, if a testator thought 
there were three when in reality there were four, the 
youngest being an hour old, all four would take; but 
the vice-chancellor holds that if there are three and 
one an hour off being born, only the three shall take. 
His lordship refers to “‘ the common understanding of 
mankind,”’ but this would destroy the whole doctrine 
of children in existence but not born. The legal un- 
derstanding of the legal portion of mankind is what 
we have to look to; and that understanding says that 
a child is legally born some time before its actual 
birth.—Solicitors’ Journal. 


———_— 


BOOK NOTICES. 


Notes on Elementary Law. By William C. Robinson, Pro- 
fessor of Elementary Law in Yale College. New Haven: 
Hoggson & Robinson. 1876. 

HIS work is not intended as a treatise on law but 
merely as a sort of remembrancer, to be used for 
these three purposes, viz.: (1) As notes to lectures 
upon elementary law delivered by the author to stu- 
dents in Yale College. (2) To guide the private student 
in his investigation of the rules and doctrines of the 
common law. (3) To familiarize the student with the 
leading text-books on the principal topics of the com- 
mon law. Taking in view these purposes the book 
seems to be of considerable merit. The statements of 
principle are clear, concise and accurate, and to one 
who has had some training in the study of the law 
will, perhaps, be of value as giving in as few words as 
possible the central ideas of jurisprudence. Yet toa 
new beginner the book will be what may be called 
hard reading, and we think a perusal of it by such an 
one would deter him from further pursuing his legal 
studies. Very likely in connection with the author's 
lectures it is an admirable help, and it may be used 
with advantage by one pursuing a private course if he 
be well enough advanced to use it merely as a help 
aud not as a text-book. 





The work in question covers every branch of the 
law embraced in Blackstone and Kent and in force here, 
including procedure, criminal law and evidence in 
criminal but not in civil actions. Of course the briefest 
statement is made of every principle, and the substance 
of the whole law on important subjects is frequently 
compressed into a few sentences. The citations which 
are frequent are to elementary works with only one 
or two exceptions. It contains 152 pages, is well in- 
dexed, and well enough printed and bound for the 
purpose to which it is designed. 

The Law of Wills, embracing The Jurisprudence of Insanity. 
The making and construction of wills and the effect of 
extrinsic evidence upon such construction, with forms 
and instructions for preparing wills. By Isaac F. Red- 
field, LL.D. Vol. I, fourth edition, carefully revised, 
with important additions. Boston: Little, Brown & 
Company. 1876. 

This work is already well known to the profession 
through the previous editions, and has already achieved 
a high position among elementary treatises. The present 
edition contains some important additions which the 
changes in the law and the condition of society since 
the issue of the last edition have rendered necessary. 
These additions are important in character rather than 
in extent. There is one new chapter on an interesting 
subject, namely, ‘‘Modern Spiritualism in its effects 
upon testamentary capacity.”” The other alterations 
have reference to the exact definition of testamentary 
capacity, which has been largely advanced and simpli- 
fied; to the mode of giving testimony, both by pro- 
fessional and unprofessional witnesses, which has been 
essentially modified and brought into more uniform 
and practical relations with the desired end — the at- 
tainment of truth; toa more a¢curate defining of the 
exact office of and allowable aid to be derived from 
extrinsic evidence, both in the construction of wills 
and the removal of uncertainties, as well as of tech- 
nical ambiguities; to the advance which has been 
made on the results of decisions, having respect to 
rules of construction, and lastly, to the cases of ad- 
ministrative trusts, about which the large number of 
cases lately embraced by courts of equity, have ena- 
bled the law to be made more certain and specific. 
This being the last edition, containing the revisions 
of the author himself, it will be peculiarly valuable. 
Any future editions will be edited by other hands, and 
however well the work may be done, the spirit and 
style which gives much value to the original treatise 
will be wanting. We have here but one volume of aser- 
ies, but the subjects contained in it are independent, and 
the volume forms a complete treatise upon such sub- 
jects. The work is exhaustive upon the branches it takes 
up, and covers all the ground legitimately within them. 
It is thoroughly well arranged, carefully indexed, and, 
like all books issued by the same firm, excellently 
printed and bound. To those who have not already 
the earlier editions, we would say that we know of no 
treatise on the subject of wills as worthy of consid- 
eration as this. 

——_—_—__—__—. 

“When Lord Mansfield died,’’ said Thurlow, with 
equal frankness and profanity, ‘tI hesitated a long 
time between Kenyon and Buller. Kenyon was very 
intemperate, but Buller was so damned corrupt, and I 
thought, upon the whole, that intemperance was a less 
fault in a judge than corruption, not but what there 
was a damned deal of corruption in Kenyon’s intem- 
perance.”’ 
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CORRESPONDENCE. 


GENERAL BULLARD AND THE CoURT OF APPEALS. 


To the Editor of the Albany Law Journal: 

Srr—I have been deeply touched by the letter of 
** Observer ’’ in your colums, advocating the nomina- 
tion of ‘‘General”’ Bullard for the Court of Appeals, 
and have greatly admired your correspondent’s in- 
dustry and self-sacrifice displayed in looking up the 
record of that great lawyer’s forensic triumphs. Such 
industry is only second to that of the subject of the 
eulogy, who maintains offices in Saratoga, Waterford, 
Troy and Albany. We wish your correspondent, in 
announcing that the ‘‘General”’ has argued one per 
cent of all the cases in the ultimate court, had also 
given us the percentage of his final success. In addition 
to the cogent reasons presented by your correspond- 
ent, I would specify one which he must inadvertently 
have overlooked, namely, the ‘‘ General’s”’ possession 
of superior facilities for consulting the spirits of the 
great lawyers and judges of past ages. There may be 
one objection to the ‘‘ General” as a judge—our people 
are rather jealous of the elevation of great military 
chieftains to high civil office, especially to the judicial. 
I think the ‘‘General’s”’ appropriate place just now 
would be at the head of a brigade of our gallant mili- 
tia, bearing down in a grand charge upon Sitting Bull 
and his myrmidons. Still there are worse men and 
poorer lawyers in the State than the “ General,”’ and 
if he secures the suffrages of a sufficient number of 
delegates he will be triumphantiy nominated. 

Troy, August 12, 1876. HECTOR. 





THE JUDGE OF THE CoURT OF APPEALS. 
Audi Alteram Partem. 


To the Editor of the Albany Law Journal: 

Sr1rk — Your paper being pre-eminently a journal for 
lawyers, and having so extensive a circulation, it is 
very proper reference should be made to candidates 
for judicial position. The writer hereof heartily co- 
incides in your opinion in the last issue of your jour- 
nal “* that mere party expediency should not be made 
the chief recommendation in selecting a candidate for 
judge of the Court of Appeals.’”’ That the members of 
the bar, in this county, are of that opinion, may be 
learned from the fact that Judge Earl received the 
indorsement of the bar, without distinction of party, 
for the appointment he received from Governor Tilden, 
although the Judge had not been entirely free from 
partisanship in political affairs. 

I think, to-day, the same feeling of unanimity pre- 
vails among the legal fraternity, aside from politicians, 
in this section, in favor of Hon. Amos H. Prescott, 
present county judge of this county, whose name will be 
presented to the Saratoga convention for the position 
sought by General Bullard, and it is simply to the fact 
that General Bullard’s friends have already sought 
your columns in his behalf, I have felt it right to 
request, through your paper, to be heard. Indorsing 
heartily the commendation of ‘‘ Observer ”’ in present- 
ing the General to your readers, I will not follow 
your correspondent into elaborate statistics, such as 
are cited by him in his communication, as to extensive 
practice and success, nor have I the desire or time to 
search the reports, to ascertain the number of cases 
Judge Prescott may have argued. Experience has 
taught the legal fraternity that the most brilliant 
advocate is not always the most eminent upon the 








bench, and that the ability of counsel cannot be 
measured by the number of times his name may ap- 
pear in law reports. Indeed, I question whether Gen. 
B. will be greatly pleased with the gratuitous style of 
advertising takeu by his admirer. 

Judge Prescott has had no superior upon the bench, in 
this county, since its organization, and had I a desire 
to follow “Observer” in statistical information, I 
could point with pride to the affirmances of decisions 
of Judge Prescott by the Supreme Court at General 
Term, in this district, since his elevation to the bench, 
and I confidently challenge the production of any 
member of the legal profession who will assert of 
Judge Prescott otherwise, than that (I quote ‘“* Observ- 
er’s”’ language) ‘“‘ with his unquestioned integrity and 
spotless record, his prompt business habits and indom- 
itable industry, his modest bearing” (and I will add), 
his eminently judicial mind, schooled by long experi- 
ence upon the bench, point him out as the man who 
would do no discredit to the eminent lawyers with 
whom he would be associated in our court of last 
resort. 

LITTLE FAuts, August 14, 1876. x. 


GRATUITOUS SERVICES AGAIN. 


To the Editor of the Albany Law Journal: 

Sir—In the current volume, page 47, I notice a 
criticism on Wood’s forthcoming work on ‘ Master 
and Servant.” The following quotation from that 
work is the subject of the criticism referred to: ** But 
even when beneficial services are gratuitously rendered, 
so that no legal claim exists therefor, the party for 
whose benefit they were rendered may give validity 
thereto as a legal claim against him by expressly prom- 
ising to pay therefor, even after the services are ren- 
dered.” 

Mr. Potter, the author of the criticism, contends that 
the above proposition is ‘‘ contrary to the authorities, 
unsupported by principle and directly in conflict with 
the rule that a promise, to be legally binding upon the 
promisor, must be founded upon a consideration.” 
And Mr. Wood, on page 64 of the same volume of the 
JOURNAL, hastens to accept the above criticism, and 
denounces the statement criticised as “absurd,” and 
“in direct conflict with the one just preceding it and 
of which this was a part.” 

Now I beg to disagree with both the critic and the 
criticised. I claim that the paragraph quoted does 
state the law correctly, that it is neither unsupported 
in principle, contrary to authorities, in conflict with 
the rule that a promise to be legally binding must be 
supported by a consideration, nor in direct conflict 
with the one just preceding it and of which this was a 
part. 

1. The rule laid down by Mr. Wood is supported by 
principle. 

It will be observed that the proposition that a per- 
son cannot recover for services which he renders gratu- 
itously, is not identical with the other proposition 
that a person may not make himself liable by a subse 
quent promise to pay for services which the performer 
intends as gratuitous. It is one thing to say that the 
performer cannot recover for such services, and 
another thing to say that the person benefited cannot 
make himself liable therefor. In order to make the 
analogy of an executed contract complete, as applied 
to this class of cases, it is necessary that the person 
benefited must accept the services as gratuitous. When 
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they have been performed and accepted as gratuitous 
services, the transaction becomes complete, and the 
party cannot afterward make himself liable. But the 
vital point is acceptance. Now when a person sues for 
services gratuitously rendered, the law presumes that 
they were accepted as such, hence the transaction is 
complete and the party cannot recover. But this pre- 
sumption is not conclusive. It may be rebutted 
by showing that the party benefited refused to ac- 
cept the services as gratuitous and promised to 
pay for them. In such a case the party would clearly 
be liable. It is not the performance, but the ac- 
ceptance, which completes the transaction, and with- 
out this acceptance the party benefited may make him- 
self liable, and for this sufficient reason, to wit: no 
person has a right to force a favor on another. No 
one is compelled to accept a favor. Suppose I see cat- 
tle in my neighbor’s corn. He isabsent. I go to work 
and work half a day in getting them out and fixing 
up the fence. I do this without the least intent of 
charging for it. I doitentirely asafavor. But when 
he comes home and finds it out, he refuses to accept 
my work in the spirit in which it was done; he is un- 
willing to be placed under any obligations to me by 
such a favor. Now I contend there is no law which 
will compel him to be placed under such obligations, 
and his promise to pay would be binding. Again, the 
only strict analogy is in case of a gift. Now a gift 
does not become complete until acceptance. At any 
time before acceptance the giver can recover back the 
gift. What difference is there between a gift of work 
and of property? Until acceptance neither is com- 
plete. If he refuses to accept my property I can re- 
cover it back. If he insists on paying for either my 
property or my work, I can recover for it. 

2. The rule criticised is supported by authority. 
And to show this, 1 will only cite the authority re- 
ferred to by Mr. Potter as enunciating the “ true doc- 
trine,” i. e.: ‘“*That a pecuniary benefit, voluntarily 
conferred by the plaintiff and accepted by the defend- 
ant, is not such a cousideration as will support an ac- 
tion of assumpsit on a subsequent express promise by 
the defendant to reimburse the plaintiff.”’ Eastwood v. 
Kenyon, 1 Pars. on Cont. 432. Now it will be noticed 
that this authority speaks of a pecuniary benefit, vol- 
untarily conferred by the plaintiff and accepted by the 
defendant. Very true. But Mr. Wood’s work does 
not say that a man may make himself liable in such a 
case. His statement does not contain the vital point of 
acceptance by the defendant, hence it is not in conflict 
with the above authority. 

8. The statement is not in conflict with the princi- 
ple that a promise must be supported by a considera- 
tion. The promise is supported by a consideration, 
to wit: the benefit conferred, which he refuses to ac- 
cept as gratuitous. It is a benefit; he may accept it 
as a benefit without accepting it as a gratuitous bene- 
fit, and being a benefit, it is a consideration. It will be 
seen that none of the foregoing propositions conflict 
with the priuciple that where services are performed 
with the mutual understanding that they are gratui- 
tous, no action can be maintained, nor can the party 
bind himself by a subsequent promise, for the ‘* mutual 
understanding ’’ constitutes the acceptance of the bene- 
fit as gratuitous. 

4. To sustain the statement that the rule criticised 
does not conflict with the statement just preceding it, 
Iask the reader to carefully read the selection from 
Mr. Wood’s work, printed on pages 5 and 6 of the 





JOURNAL, from note (14) to note (16). I think he will 
find that there is no real conflict; on the other hand, 
the passage criticised is sustained by the prior propo- 
sitions. 

Please pardon the length of this letter. 

HrrAM SHAFER. 
New Hampton, Iowa. 
———_— 
NOTES. 


PERSON who had just been discharged in bank- 

ruptcy proceedings, after paying a few cents on 
the dollar, was driving a valuable pair of horses which 
he had owned while in better circumstances, and the 
title to which he had lately resumed. A creditor who 
met him, asked: ‘** How did you manage to get those 
horses through bankruptcy?’’ The bankrupt very 
blandly replied: ‘* Idid not get them through. I myself 
went through, but they went round.’’——A curious 
case upon the question of guaranty has arisen in Nova 
Scotia. The Bank of Nova Scotia had insured the 
faithfulness of its clerks in “the Canada Guarantee 
Company. When Barnum visited the city where the 
bank is located, a few days ago, the clerks ran out to 
see the procession, and during their absence thieves 
went in and stole over $20,000. The question is, whether 
the insurance covers such a case as this.—— A ques- 
tion of law relative to articles found in public places 
has just been decided before the Civil Court of Paris. 
The point at issue was as to the period at the expira- 
tion of which they might be given up to the finder. 
Could he obtain them at the end of one year, or must 
he wait the three years during which the loser is per- 
mitted to put forward his claim? The tribunal de- 
cided that one year was sufficient. 


A novel suit at law is pending in Ulster county. A 
man named Deihl some months ago rescued Frederick 
Kromick from self-destruction by drowning. Deibl 
subsequently presented a bill for $10 for services. 
Kromick refused to pay, saying: ‘“‘Why didn’t you 
let me drown?”’ Deihl sued, and the suit is not yet 
determined.—lIt is difficult to convince an English 
jury that a man has not an inherent right to be eccen- 
tric. In the will case of Purdon against Lord Long- 
ford it was shown: (1) that the testator, Adolphus 
Cooke, did not believe in Christianity; (2) that he be- 
lieved in the transmigration of souls, and would not 
allow a dog to be hurt, inasmuch as the soul of his 
grandfather was in the animal; (3) that he used to 
have twigs carefully collected to save the crows the 
trouble of looking for them to build their nests; (4) 
that he had windows shaped like fiddles built in his 
house; (5) that he bequeathed his property to a son of 
the Earl of Longford and left the heir at law, the 
plaintiff, out in the cold. The jury decided that these 
eccentricities were not proofs of mental aberration. 


A curious illustration of the working of the alphabet- 
ical jury system, laid down by the last Irish jury act, 
occurred on Saturday in the Court of Common Pleas, 
Dublin. The first three names on the panel were each 
Michael Murphy, and when the name was called three 
persons simultaneously answered It transpired that 
in a panel of forty-eight names there were nineteen 
Murphys heading the list and seven Murrays, so that 
had all attended the jury might have been composed 
altogether of Murphys.— Solicitors’ Journal. 
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CURRENT TOPICS. 


A NOVEL method of preventing the adverse action 
of a court of justice has been adopted in 
Colorado. Certain persons who objected to the ap- 
pointment of a receiver of a railroad corporation, but 
with whose notions the judiciary did not coincide, 
in order to at least delay proceedings, kidnapped 
and carried away the judge who was to hold the 
court at which the receiver was to qualify. The 
event happened to Mr. Justice Stone, of the United 
States Circuit Court, who was taken from a railway 
train by a band of men, while‘on his way to hold 
court, and carried into the mountains, where he was 
kept long enough to secure his non-attendance at 
the appointed session of his court. It seems, how- 
ever, that the captors had not taken into consider- 
ation the circumstance that although Judge Stone’s 
appearance was essential to the transaction of the 
designated business, his associate on the bench, Mr. 
Justice Brazee, could organize the court and adjourn 
until such a time as there would be a full bench to 
act. The associate justice opened the court and 
adjourned until the next day, by which time the 
captured circuit judge had come to light, and we 
presume that long ere this the obnoxious receiver 
has fitted himself for the duties of his office. The 
governor of Colorado has ordered out two companies 
of militia to assist, if necessary, in enforcing the 
order of the court. And the offer of a large reward, 
for the arrest and conviction of the kidnappers, has 
been authorized. The supremacy of the law will 
thus be asserted, but it is a strange circumstance 
that a measure of the character mentioned should 
be taken in this country to interrupt the course of 
justice. It is, to be sure, not an unusual circumstance 
in the Spanish American States, to interfere with judi- 
cial proceedings in a similar manner, and very likely 
the action in Colorado, which was once Spanish 
territory, may have had its inspiration from a tra- 
ditional disrespect for the judicial office, which even 
the incoming of a large population, educated in a 
different school, has not wholly eradicated. 


A name is usually a small matter, and so long as 
it answers the purpose of identifying the thing, or 
person, it is attached to, fulfills the chief end of its 
creation. Yet some names are convenient and some 
are the reverse, but we imagine that in the formality 
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of christening the results that may flow from the 
sequence of syllables which will, in after years, con- 
stitute the abstract idea of the person to whom it is 
given, rarely ever enters into the thoughts of the in- 
dividual or individuals who, either wholly or in part, 
invent it. Yet we are sure that every one who has 
had occasion to write the names of men has felt 
grateful that not all names were polysyllabic. The 
names of men, however, are not of their own mak- 
ing. The surname comes, so to speak, in the course 
of nature, and the family council which determines 
the christened name, as a rule, are not so circum- 
stanced as to care whether in after years their work 
will meet the approval of the scriveners or not. In 
the naming of corporations, however, when men 
experienced in the difficulties appurtenant to a pro- 
lix appellation preside at the natal ceremony, one 
would think that brevity would be sought for. In 
some instances it is, but in more it seems as if inge- 
nuity was tortured to create long drawn out corpo- 
rate names. The idea of chartering a corporation 
whose official name consists of twenty-four syllables, 
to construct a turnpike, to one unfamiliar with the 
practices of legislation, would seem ridiculous, yet 
the State is filled with companies with just such 
lengthy if not magnificent titles. Then the muni- 
cipal bodies also have names which render the place 
left blank in a summons for the title of the cause 
much too contraeted for cases in which any one of 
them is a party. We are glad, however, to notice 
that in the later acts of incorporation the simple 
name, ‘City of, etc.,” giving the geographical name 
of the place, is adopted as the official title of the 
corporate body. The older cities, however, have 
corporate names which are, as a rule, known to 
comparatively few of their inhabitants, and which 
furnish a source of continual curiosity to the law- 
office boys and copyists who have occasion to write 
them out. We trust that the time will come when 
the public and the profession will be entirely relieved 
from such senseless titles, as ‘‘The mayor, recorder, 
aldermen and commonalty of the city of Troy,” and 
“The president, directors and company of the Dela- 
ware & Hudson Canal Company.” 


One of the inconvenient matters of the old prac- 
tice which the Code swept away, was the habit of 
changing the rclative positions of the parties upon 
an appeal, making, for example, a case which in its 
original inception and pendency before the nisi prius 
court was entitled Smith v. Jones, if Jones failed to 
succeed and took a writ of error, Jones, plaintiff in 
error, v. Smith, defendant in error,when it appeared in 
the higher court. The consequence was, that both 
parties were plaintiff and defendant, and the briefs of 
counsel and even the opinions of the court were 
liable to mix them up so that it was sometimes diffi- 
cult to tell which one was meant. And even when 











- 


142 


THE ALBANY LAW JOURNAL. 











the parties were kept distinct, it was not always 
easy to follow the course of argument, as the mind 
would itself not easily grasp the distinction between 
plaintiff below and plaintiff in error. The criminal 
procedure still adheres to the method, but as there 
is very little danger of confusion, this remainder of 
the old style of pleading does no harm. 


The governor of South Carolina does not mean 
that those whom he does not recognize as judicial 
officers shall perform judicial duties. One Whipper, 
who claims to be entitled to the Charleston judge- 
ship, it seems, has threatened to take possession of 
such office by force. The governor has thereupon 
issued a proclamation, in which he says that any such 
attempt of the person mentioned, and those who 
may aid and abet him will be regarded and treated 
by the executive, not only as unlawful and a riotous 
disturbance of the public peace, but also as an out- 
rage upon judicial authority not to be tolerated in a 
civilized State. The governor warns the law officers 
to oppose Whipper’s pretensions promptly and vigor- 
ously, and threatens, if they fail to do so, to organize 
a State constabulary under his own direction and 
control, to support the authority of the rightful 
judge. We do not know the precise nature of the 
claims of the individual thus denounced, but, at 
first glance, should think that the executive is, to 
put it mildly, taking sides in an official dispute at 
an earlier date than the constitution and laws of 
South Carolina require him to do so, 


The New York Daily Register calls attention to the 
fact, that while the murderers known as the “ Molly 
Maguires ” have been convicted and sentenced to be 
hanged, they have not yet been executed. That such 
should be the case, considering the time that has 
elapsed since the trial, conviction and sentence, is 
remarkable. The executive of Pennsylvania, in 
whose hands the matter now rests, ought not to 
allow any influence to delay longer the punishment 
which the courts of that State have decided should 
be meted out to these criminals. That the organi- 
zation of which these men were members, and at 
whose behests they .acted, is powerful and wide- 
spread, is a reason not for postponing but for hasten- 
ing the course of justice. As the Register well 
says, ‘‘ This whole business is a foul blot upon the 
fair fame of Pennsylvania.” We hope the officials of 
that commonwealth will see to it, that such a blot 
does not much longer exist. 


The Central Law Journal mentions a resolution 
passed in a convention of the citizens of Morgan 
county, Missouri, held for the purpose of declaring 
their intention to repudiate a portion of the funded 
indebtedness of their county. It was as follows: 
‘* Resolved, The decisions of our State Supreme Court 





on these bond questions are without precedent, and 
are unjust, partial to the bond-holder, and are 
utterly subversive of natural rights, and should not 
be respected by the people of Missouri in this be- 
half.” This resolution undoubtedly expresses the 
feelings of a very large proportion of the owners of 
land in sections where the unwise policy of loaning 
the public credit in aid of railroads has prevailed, 
and while we may regret that such a want of respect 
for the obligation of contracts, and impatience with 
the decisions of courts which uphold contracts exist, 
still we must remember that the position of the per- 
sons who make these expressions is not without 
equity. In many instances these obligations were 
incurred without, and perhaps, against, the consent 
of the property-owners, and the persons who hold 
them have paid for them much less than their face 
value, and are bona jide holders only in form. While 
the rights of the creditor ought to be sacredly 
guarded, it must not be forgotten that the debtor 
also has rights. We believe this whole system of 
bonding municipalities in aid of enterprises under 
private control is wrong, and liable to do more 
injury than it is possible for the good accomplished 
by the enterprise to counterbalance. Yet in the 
haste to develop the country, and to bring remote 
sections into easy intercourse with the centers of 
civilization, which was prevalent several years ago, 
neither law nor justice nor prudence was considered. 
Railways not needed were built without number. 
The day of settlement has come, and those who 
trusted the representations of the agitators of the 
railway schemes find that they were defrauded, and 
suffering under the pressure of debts which they see 
to have been uselessly incurred, they naturally feel 
that evading payment would not be wrong. The 
situation is a difficult one, but we see only one way 
out of it, and that is by payment in full. 


We publish this week a report of the commission 
appointed at the last session of the Association for 
the Reform and Codification of the Law of Nations, 
to consider the best method to effect the assimila- 
tion of the laws and practice of bills of exchange. 
The report merely sets forth briefly the laws as they 
exist of the different commercial nations, in respect 
to certain material points. There are no suggestions 
made, the report being evidently sent forth for the 
purpose of inviting discussion. 


The depression in trade and other causes have 
developed among us, during the past year, to an 
alarming degree, that annoying class of beings 
known as tramps. These persons have always been 
with us, but, while few in number and offending 
only by their excessive dirtiness, they were looked 
upon with somewhat of pity and were tolerated. 
But they now travel through the country in bands, 
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begging where they cannot or dare not steal, but, 
whenever opportunity offers, committing all sorts of 
crimes against property. Yet the difficulty of pro- 
curing evidence, for the most part, prevents any 
legal proceedings against them, and people hesitate 
to apply the vagrant laws for fear injustice should 
be done to some who are honestly traveling in search 
of work. Some of the outrages lately perpetrated 
by these social pests have been such, that the ex- 
istence of such a class can be no longer tolerated 
with safety. Burglary, accompanied with personal 
violence, and even murder, highway robbery, at- 
tempts to rob railway trains and even to throw trains 
from the track, are now among their almost daily 
exploits, and we are glad to see that one of our prin- 
cipal railway corporations have taken the matter in 
hand and intend to do what the law will allow to 
suppress these vagrant individuals. In this step we 
are sure the company will have the full support of 
the ‘‘ Grangers.” 
—_———_@—___—_—_ 
NOTES OF CASES. 


N Van Kirk v. The Pennsylvania Railroad Co., 76 
Penn. St. 67, a passenger purchased a railroad 
ticket from Northumberland to Williamsport, two 
stations on defendant’s railroad, and rode on it to 
Milton, an intermediate station, where he voluntarily 
left the train. The ticket was, under the rules of 
the defendant, canceled for the whole distance. 
Subsequently, he resumed his journey to Williams- 
port, and offered his ticket for his passage from Mil- 
ton to that place. The conductor took up the ticket, 
but refused to let plaintiff ride upon it and compelled 
him to leave the train. The court below, at the 
trial of the action for damages in consequence of 
this ejection from the train, refused to permit plain- 
tiff to show that he offered to pay his fare if the 
conductor would return the ticket, but that such 
return was refused. This was held to be error. 
Although the plaintiff had forfeited his right to ride 
upon the ticket and the railroad company could de- 
mand fare of him, they could not compel a surren- 
der of the ticket. Having attempted to do this, the 
company put themselves in the wrong and could not 
enforce their rights against the plaintiff, and were 
liable for ejecting him from their train. A like con- 
clusion was reached in the case of Jennings v. Great 
Western Railway Co., 12 Jurist (N. 8.), 331. The 
railway company had established a by-law, requiring 
all passengers to purchase tickets and upon request 
show and deliver them up. Plaintiff took tickets 
for himself and three boys and three horses, by a 
certain train. While on its journey the train was 


by the defendant’s servants divided into two parts, 
the plaintiff who held the tickets was carried in one 
part and the boys and horsesin the other. The boys 
were unable to show tickets and were excluded, by 
the defendant’s servants, from entering the boxes 





This was held to be a breach 
See 


where the horses were. 
of the contract, and the defendant liable. 
1 Redf. on Railways, 106, pl. 13. 


The case of Russell v. Lowth, 21 Minn. 167, decides 
that the provision of the Federal Homestead Act 
(12 U. 8. Stat. at Large, 393), that ‘‘No lands ac- 
quired under the provisions of this act shall in any 
event become liable to the satisfaction of any debt 
or debts contracted prior to the issuing of the patent 
therefor,” is constitutional and valid under the 
Federal constitution, does not violate the sovereignty 
of the State where such land is situated, and that 
land acquired thereunder, in the State of Minnesota, 
is not liable to seizure and sale under execution 
issuing from the State courts. The same result was 
reached in Gile v. Hollock, 33 Wis, 523. These two 
cases seem to be the only ones upon this subject, 
which is likely to be of some moment, as the public 
lands in the newer States are taken up under the 
provisions of the act mentioned. 


In Commonwealth v. Lane, 113 Mass. 458, the de- 
fendant was lawfully married in Massachusetts. 
His wife subsequently procured a divorce a@ vin- 
culo for his adultery. By the law of that State 
that in such case any marriage contracted by the 
guilty party during the life of the other without 
leave of the court shall be void, and such party shall 
be adjudged guilty of polygamy. Defendant after 
the procuring of the decree of divorce, still being a 
resident of Massachusetts, went into New Hamp- 
shire and there married another woman, such mar- 
riage being in accordance with the laws of New 
Hampshire. The court held that defendant was 
not liable to indictment for polygamy in Massachu- 
setts without proof that the second wife was a resi- 
dent of Massachusetts, and that he and she went 
into the other State in order to evade the statutes 
of the State of their residence. The court held that 
the provision against marriage was rather in the na- 
ture of the imposition of a penalty, and that it would 
be difficult to give any extra-territorial operation. 
In the case of Marshall v. Marshall, 4 N. Y. Sup. 
449, a judgment of divorce had been rendered by 
the courts of this State against a husband for his 
adultery, the decree containing the usual clause for- 
bidding him to marry during the life of the com- 
plainant, and, while she was living, he and another 
woman went into Pennsylvania for the purpose of 
being married, and were there married, and imme- 
diately returned and resided in this State. The 


court held (one judge dissenting) that the Jez loci , 
domicilii and not the lex loci contractus governed 
the contract, and that the same was void under 
the statutes of New York. The latter case con- 
tains one element that was wanting in the former, 
namely, that both parties to the second marriage 
were residents in the State whose laws were evaded, 
and went into another State for the purpose of 
evading them, 3 
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RUFUS CHOATE. 


T is a curious fact that the hard rude Puritan stock 
implanted on the sterile and rock-bound coast 
of New England, should have generated, within 
half a century, four men of such original and shining 
genius as Emerson, Hawthorne, Webster and Choate ; 
men unparalleled as yet in the history of our coun- 
try, nay, not excelled in the annals of modern times, 
in the realms of philosophy, romance, statesman- 
ship, and forensic oratory; men whose dominant 
characteristic is that in which the forefathers were 
most signally deficient,— imagination. These four 
representative men, citizens of the same little com- 
monwealth, have made her glorious through all the 
earth. It is indeed singular how imagination rules 
the world and has ever ruled it. The poems of a 
wandering blind old harper, a few crumbling ruins, 
a few mutilated and battered statues, a few cracked 
and fading canvasses, a few strains of music, and 
the traditions of a few eloquent words of orators, 
have proved the most potent forces in the world’s 
civilization. The sway of imagination is no less 
powerful now than of old. We still visit the tomb 
of Shakespeare, and the house of the poet laureate. 
We give a vase to Bryant. We think of New Eng- 
land mainly as the birth-place of genius, and we 
dwell fondly on the names which have gilded her 
history with an undying lustre. Of these men it 
was the glory of Choate to assert for imagination a 
place and power among the dry facts of the law. 

The incidents in Choate’s life are very few. Born 
in 1799; entering Dartmouth College in 1815; be- 
coming a tutor there on graduating; entering on 
the study of his profession at the Cambridge Law 
School, and passing a year in the office of Wirt; 
commencing practice at Danvers in 1824; elected 
to the Legislature in 1825; to the State Senate in 
1827, and to Congress in 1832; removing to Boston 
in 1834; elected to the United States Senate, on 
Webster’s retirement, in 1841; resigning that posi- 
tion in 1845; practicing at the Boston bar from that 
time until his death in 1859, This is the barren 
index to a most fruitful life. 

Choate’s first appearance at the bar was the 
signal for much laughter and ridicule. His advent 
was regarded by the lawyers and suitors of his 
day very much as the appearance of Pegasus would 
be received by the steady-going earth-born equine 
race, if he should descend and assume the role 
of a cart-horse. His ways were not as their 
ways. His eccentricities, and his struggles to carry 
his burden aloft into his native element, excited 
much merriment. But soon it was found that 
Pegasus drew his load better than any of them, 
despite his antics and his curvetings. Men soon 


came to acknowledge that here was a new and 
legitimate style of advocate and of advocacy, and 
although it proved inimitable, yet it soon secured 





ungrudging admiration, and to the new-comer was 
accorded the leadership which his unique genius 
demanded. From then until his death he was as 
much sovereign in the Boston court-house as Web- 
ster was in Faneuil Hall. 

It is no wonder that Choate’s manner startled the 
staid New England court-houses from their com- 
posure. Nothing like it was ever seen before, has 
been seen since, or will ever be seen again. In its 
volubility and vehemence his speech was more like 
that of an Oriental than that of a ‘Boston man.” 
His voice, which naturally was rich, grand and 
melodious, he frequently urged to its highest key; 
he shrieked; he raved; he tore a passion to tatters; 
he swung his fists; he ran his trembling fingers 
through his long curling locks, dripping with per- 
spiration; he shook his head like a lion’s mane; he 
raised his body on his toes, and brought his weight 
down on his heels, with a force that shook the 
court-room; he paused for two or three seconds, 
threw back his head, swept the jury with a terrific 
glance, and violently inhaled his breath through his 
nostrils with a snuffing that was heard all over the 
court-room ; his weird eyes glared like a maniac’s; 
his wrinkled face assumed a hundred unnatural 
corrugations; in short, his speech tore his frame, 
and his body was convulsed like that of the Delphic 
priestess in her moments of inspiration. All this 
seems very ridiculous in the description. It is not 
singular that it sometimes excited derision. But 
derision was short-lived. Once when a party to the 
suit in progress laughed at Choate’s extravagance, 
the advocate crushed him by advancing on him 
with a thundering ‘‘let those laugh who win.” 
Again, he checked an incipient smile by making 
one of his potent pauses, sweeping the room with 
his terrible eyes, and exclaiming, ‘‘no one laughs; 
no one laughs; such is my cause, it carries all.” 
All this time his thoughts were poured forth with 
an unvarying and incredible velocity; an orderly 
and coherent array of felicitous and choice expres- 
sions, which none but the orator could have selected 
and combined ; startling and beautiful images; soar- 
ing fancies; glittering wit; soul-searching analysis; 
classical allusions —even Latin quotations; ingeni- 
ous illustrations; denunciation rarely employed, but 
blasting where it struck; simple and unadorned 
pathos; deep and subtle sympathy with nature and 
with humanity;— breaking down the barriers of 
prejudice, raising and enlarging the souls of his 
auditors, illuminating their understandings, and 
investing them for the hour with a portion of the 
orator’s own greatness, It was the very abandon- 
ment and ecstacy of eloquence, the true-inspired 
frenzy, which, at long intervals, has descended 
from heaven and given to the world a Demosthenes 
or a Cicero, a Chatham or an Erskine, a Webster or 
a Choate. 

Choate’s personal appearance was as remarkable 
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as his oratory. Above six feet in height, with a 
powerful chest and shoulders, a gaunt frame, huge 
hands and feet; a rolling, lumbering sort of gait; 
a bilious coffee-colored complexion; his face deeply 
corrugated with profound wrinkles and hollows, and 
seamed with powerful lines; his head deep rather 
than wide, and completely covered with luxuriant 
black curly hair, scarcely tinged with gray at the 
day of his death; mouth large and lips thin and 
tremulous; his eyes large, deep-set, and black, with 
a weird, far-away expression in quiet, but a terrible 
burning intensity in excitement ; — a face noticeable 
in a throng of a thousand, with intellect looking 
out at every point; —a most haggard, woe-begone, 
fortune-telling countenance; his person arrayed in 
slouching ill-fitting garments, including always sev- 
eral coats of various and indescribable hues, which 
he doffed or donned in the progress of a cause 
according to the amount of perspiration which he 
was secreting, and a cravat which has been said 
‘*to meet in an indescribable tie, which seems like 
a fortuitous concurrence of original atoms.” He 
possessed a wonderful capacity for labor and study, 
but was a martyr to sick-headaches all his life. 

No less extraordinary in style than in appearance 
and manner was this phenomenal being. His wild 
soarings were strange to an audience accustomed to 
the majestic and regular flights of Webster and the 
silvery utterances of Everett. But the style befitted 
the man and the manner. If we were to endeavor 
to describe his rhetorical style in a single word we 
should say it was dramatic. Formed on no model, 
it was original as Shakespeare’s, and like Shake- 
speare’s it had glaring faults as well as prodigious 
beauties. 

He delighted in strong contrasts. As in Shake- 
speare’s plays kings and clowns jostle each other, so 
in Choate’s rhetoric the homely and the magnificent 
are frequently in juxtaposition. In one breath we 
have the grotesque slang of the forecastle, and in 
the next some inspired idea that thrills the veins 
and awakens strange thoughts. Smiles and tears 
are neighbors in his speech, as they are in human 
life. Heis the Dickens of advocates. In reading 
that awful scene where Dombey contemplates sui- 
cide and is saved by the daughter whom he had 
driven from her home, we have more than once 
thought that no advocate who ever lived could have 
equaled it, except Choate. Doubless his style 
lacks simplicity. It is fervid, impassioned, oriental 
in its richness and luxuriance, often exaggerated, as 
Dickens is exaggerated, but always poetic and sug- 
gestive. His vocabulary abounded in recondite 
and high-sounding words. His imagination conver- 
ted the commonest objects into things of beauty, 
and described the plainest acts in phrases that 
haunt the memory. Speaking of a person hesitat- 
ing to commit a small offense when comtemplating 
‘*Is it possible to think, 


a great crime, he said: 





rationally, that if a person was going to plunge into 
a cataract below the precipice, he would be over- 
careful not to moisten his feet with dew?” Of an 
improbable narration he said: ‘The story is as 
unlike the truth as a pebble is unlike a star—a 
witch’s broom-stick unlike a banner-staff.” Of a 
cunning witness: ‘“ He is quick, keen, knows when 
to hold his tongue, with the cunning of a bushy- 
tailed fox —all’s right.” Of a lonely place: ‘‘It 
was as loncly as the Desert behind Algiers.” Of a 
captain deceived in his reckoning: ‘‘I suppose if 
the philanthropy of two hemispheres shall find only 
the grave in which Sir John Franklin’s body has 
warmed a place, every coxcomb clerk will pass an 
opinion, judging by after facts, and say precisely 
where the error in judgment was.” Of an unsea- 
worthy vessel: ‘‘The vessel after leaving the smooth 
water of Boston harbor encountered the eternal mo- 
tion of the ocean, which has been there from crea- 
tion, and will be there till land and sea shall be no 
more. She went down the harbor a painted and 
perfidious thing, soul-freighted, but a coffin for the 
living, a coffin for the dead.” Of a captain sailing 
past St. Helena: “Such were his meditations as 
the invisible currents of the ocean bore him by the 
grave of Napoleon.” Of a dry-goods merchant’s 
bankruptcy he said: ‘*So have I heard that the 
vast possessions of Alexander the conqueror crum- 
bled away in dying dynasties, in the unequal hands 
of his weak heirs.” In regard to the people of 
Danvers, several miles from a railroad, he said: 
“Her people are just near enough to hear the whis- 
tle of the locomotive, and gaze at the sparks of that 
flying giant; yet for all practical purposes they 
might as well stand under the sky at midnight, gaz- 
ing at a firmament of falling meteors.” When 
Choate essayed the pathetic he was always simple. 
There is no more beautiful instance of this than his 
remarks on Webster’s love of New England: ‘‘ He 
loved New Hampshire —that old granite world — 
the crystal hills, gray and cloud-topped; the river, 
whose murmur lulled his cradle; the old hearth- 
stone; the grave of father and mother. He loved 
Massachusetts, which adopted and honored him — 
that sounding sea-shore, that charmed elm-tree seat, 
that reclaimed farm, that choice herd, that smell of 
earth, that dear library, those dearer friends; but 
the ‘sphere of his duties was his true country.’ ” 
Of the magnificence of his style and the nobility of 
his sentiments a passage from one of his Congres- 
sional speeches will furnish an example. He was 
resenting the charge that Americans hate Great 
Britain: 


“No, sir, we are above all this! Let the Highland clans- 
man, half naked, half civilized, half blinded by the peat 
smoke of his cavern, have his hereditary enemy and his 
hereditary enmity, and keep the keen, deep, precious ha- 
tred, set on fire of hell, alive if he can; let the North 
American Indian have his, and hand it down from father 
to son, by Heaven knows what symbols of alligators, and 
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rattlesnakes, and war-clubs smeared with vermilion and 
entwined with scarlet; let such a country as Poland,— 
cloven to the earth, the armed heel on the radiant forehead, 
the body dead, her soul incapable to die,— let her remem- 
ber the wrongs of days long past; let the lost and wandering 
tribes of Israel remember theirs —the manliness and sym- 
pathy of the world may allow or pardon this to them; but 
shall America, young, free, and prosperous, just setting out 
onthe highway of heaven, ‘decorating and cheering the 
elevated sphere she just begins to move in, glittering like 
the morning star, full of life and joy,’—shall she be sup- 
posed to be polluting and corroding her noble and happy 
heart, by moping over old stories of stamp-act, and tea-tax, 
and the firing of the Leopard on the Chesapeake, in time of 
peace? No, sir; no, sir; a thousand times no! We look 
on England as we look on France. We look on them from 
our new world,— not unrenowned, yet a new world still,— 
and the blood mounts to our cheeks, our eyes swim, our 
voices are stifled with the consciousness of so much glory; 
their trophies will not let us sleep ; but there is no hatred 
at all—no hatred; all for honor, nothing for hate! We 
have, we can have, no barbarian memory of wrongs, for 
which brave men have made the last expiation to the 
brave.”’ 

Choate was famous for his long sentences. So 
long are some of them that they may fairly be de- 
scribed as sentences for life. Other orators have 
used long sentences, but all others in comparison 
with Choate’s are as time to eternity. In spite of 
their length they are rarely involved, and seldom 
contain a superfluous or misplaced word. He was 
fond of using one of these sentences in his exor- 
dium, in order to present to his audience in one un- 
broken statement his theory and purposes. He em- 
ployed them also at intervals in his discourse with 
great effect to emphasize some favorite idea and for- 
tify some position. In his Eulogy on Webster two 
wonderful examples of this peculiarity may be 
found. One is a sentence of two octavo pages, de- 
scriptive of Webster’s efforts in the Knapp murder 
trial; the other is three pages long, and presents a 
view of Webster’s entire public life and services. 
These are masterly rhetorical embellishments, but 
they are carefully prepared for a set occasion. In 
his exordium at the trial of the Rev. Mr. Gillespie 
we find one, evidently extemporaneous, presenting 
to the jury a summary of the facts as claimed by 
his client, and illustrating the power and felicity of 
the advocate in this regard. As this is one of his 
shorter sentences we give it entire: 

“If the story which he tells now, and has always told 
from the beginning, be true ; if coming from the agreeable 
and improving society of brothers and fathers who loved 
him and love him still, going to make a sick call on one 
dangerously ill; if perhaps already marked as the victim of 
that terrible complaint of the lungs, and being carefully 
muffled, he is seeking to improve his spirits and his health 
by the enjoyment of that blessed and refining autumnal 
evening, yet knowing he shall bein season for the perform- 
ance of his duty, walking rapidly, his mind abstracted and 
engaged in such contemplations as would be expected of 
such a man as you are told he is, under such circumstan- 
ces; his cap drawn down over his eyes, so that Mrs. Towle 
could not see his face, as she tells you, walking on a nar- 
row sidewalk, at that spot three and a half feet wide, mak- 
ing a deflection to avoid those steps which his eye caught 
as he reached them; if he then accidently came in contact 
with the wife of Mr. Towle; if the accident was misunder- 





stood: the wife misconstrued it; the husband did not see 
it; if the husband, adopting his wife’s impressions, re- 
proached and abused him, as I do not blame Towle if he 
did, upon this misconstruction ; if he promptly denied any 
insult, and assured them it was all an utter mistake; if 
Towle then rudely pressed upon him and refused to receive 
his explanation ; if he then contracted a suspicion, judging 
frum the way they were walking, and from the stylein 
which he, innocent as he knew himself, was addressed, 
that they were no better than they should be; if he then 
said she was no lady, or no wife ; thus stung by abuse and 
off his guard at the moment of so unexpected a charge, if 
he then said that only word which I regret in the case, if a 
violent blow immediately followed it, and perhaps another 
at the same instant; he fell from the sidewalk or was 
hurled across the street; if Towle called out ‘stop the ras- 
cal, he has insulted my wife,’ and he, as he was reaching the 
opposite sidewalk, was met by those three young men, with 
feet like those of elephants, and fists like the paws of lions, 
knocked back again into the street, prostrate, and was then 


_assailed by those unmanly kicks, such kicks and blows with 


fists and feet as you, Mr. Foreman, or any of you gentle- 
men, would not undergo, nor have any friend you love un- 
dergo, for moneys numbered ; if escaped from this ordeal, 
and running for his life almost, bathed in his own blood, 
confused and excited, he is collared by the watchinan, car- 
ried to the watch-house and jail, and left to pass the night 
there without the refreshment of the cup of water not de- 
nied to the condemned criminal; he is carried the next day 
to the Police Court, and then the ten thousand arrows of ten 
thousand libels are instantly launched at him; libels agon- 
izing enough to any man, a thousand times more so toa 
clergyman, and he comparatively a stranger; if with all 
this he is innocent, I have known no case demanding 
warmer or sadder sympathies than his.” 

But he well knew when to employ these ponder- 
ous sentences. Everett says of him: 

“ There is nothingof the artificial Johnsonian balance in 
his style. It is as often marked by apregnant brevity as by 
a sonorous amplitude. He is sometimes satisfled, in con- 
cise epigrammiatic clauses, to skirmish with his light troops 
and drive in the enemy’s outposts. Itis only on fitting oc- 
casions, when great principles are to be vindicated and 
solemn truths told, when some moral or political Waterloo 
or Solferino is to be fought, that he puts on the entire 
panoply of his gorgeous rhetoric. It is then that his ma- 
jestic sentences swell to the dimensions of his thought,— 
that you hear afar off the awful roar of his rifled ordnance, 
and — when he has stoned the heights and broken the cen- 
ter and trampled the squares and turned the staggering 
wing of his adversary,— that he sounds his imperial clarion 
along the whole i'ue of battle, and moves forward with all 
his hosts in one overwhelming charge.” 

Of Choate’s wit a volume might be compiled. The 
sum of all the wit of all other American advocates 
could not exceed his, and in quality it was always 
Attic. A few examples must answer. In reply to 
counsel who said his client did not come by his 
patent naturally, he exclaimed: ‘ Naturally! we 
don’t do any thing naturally. Why, naturally, a 
man would walk down Washington street with his 
pantaloons off.” Of the indefinite boundary line 
between Rhode Island and Massachusetts he said: 
‘*It is like starting at a bush, thence to a blue-jay, 
thence to a hive of bées in swarming time, thence 
to three hundred foxes with fire-brands in their 
tails.” In a divorce case: ‘*They were playful, 
gentlemen of the jury, not guilty. After the morn- 
ing toil they sat down on the haymow for refresh- 


ment, not crime. There may have been a little 
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youthful fondling,— playful, not amorous. They 
only wished to mitigate the austerities of hay-mak- 
ing.” Of a party in suit: ‘‘Why don’t he pay 
back the moneys he has ill-got? He is somuch of a 
villain that he wouldn’t if he could, and so much of 
a bankrupt that he couldn’t if he would.” Colonel 
Rice, a witness, describing a collision between a 
horse and wagon, and a railroad train, he said, ‘the 
horse stopped —the horse thought—” ‘‘ Wait a 
moment,” said Choate; “your honor, Homer tells 
us in the Iliad of the dogs’ dreams, but I prefer bet- 
ter authority than Colonel Rice’s for the horse’s 
thoughts.” Reading in a Peace newspaper, “ Chris- 
tian soldier! why do you bear that instrument of 
death against your shoulder?” he exclaimed, ‘‘ Why, 
he does it because the statute prescribes it.” Of a 
very crooked flight of stairs he said: ‘* How 
drunk a man must be to climb those stairs!” Of 
one of his*female clients he said: ‘‘ She is a sinner 
—no, not a sinner, for she is our client; but she isa 
very disagreeable saint!’ He defined the lawyer’s 
“vacation” as ‘the space between the question 
put to a witness and his answer.” Of the homely 
Chief-Justice Shaw, ‘‘I venerate him as the Indian 
does his log, curiously carved; I acknowledge he’s 
ugly, but I feel that he is great.” Of the constable 
who repeated the word “ having” many times in 
his return, ‘‘ He has greatly overworked the parti- 
ciple.” 
x (To be concluded.) 


——__¢—____. 


ASSIMILATION OF THE LAWS AND PRACTICE 
OF BILLS OF EXCHANGE. 
\* are indebted to Mr. H. D. Jencken, Secretary 
of the Association for the Reform and Codifica- 
tion of the Law of Nations, for the following: 

Ata meeting of the Commission appointed at the 
Hague to consider the best method to effect the As- 
similation of the Laws and Practice of Bills of Ex- 
change, it was resolved to address a letter to eminent 
jurists and to chambers of commerce, pointing out 
the principal points of conflict in the laws and prac- 
tice of different countries, and inviting them to ex- 
press an opinion on the questions raised in the para- 
graphs submitted for their consideration; and re- 
questing them to state what, if any, observations they 
may deem desirable to make on the subject of each 
paragraph. 
1°. CAPACITY OF PARTIES TO A BILL OF EXCHANGE.— 

DISABILITY OF MINORS. 

All the different systems concur in principle, but 
the period of majority differs in different States. The 
tendency of nearly all the present systems being to 
adopt the age of twenty-one years as the period of 
majority. The Spanish law, however, still maintains 


the period of twenty-five years. 

A liability incurred by an infant is, under nearly all 
the systems, voidable, not void. 

Married women come under the same disabilities as 
infants, namely, that the contract on their part is 
voidable; but the Code de Commerce, Art. 113; the 
Italian Code, Art. 199; and the Spanish Code, Art. 434, 





empower women to contract, but not by means of a 
bill of exchange. 

The laws of England, of Scotland, and of the United 
States, concur in rendering the contract as against a 
woman absolutely void. 
2°, THE ForRM OF A BILL OF EXCHANGE. 

The law of the German Empire, Art. 4,§1; the laws 
of Hungary, Austria, and Russia; the Code of Zurich; 
and the laws of Sweden and Norway and Denmark, 
make it obligatory to insert on the face of the instru- 
ment the words, ** Bill of Exchange, Wechsel, Lettre de 
Change.”’ 

The Code de Commerce (France), and the systems 
based upon the same; the Belgian law, 20th May, 1872; 
the laws of England, and of the United States, do not 
make this obligatory. 
3°. THE CONSIDERATION VALUE (Valeur). 

The Codes of Germany, Austria, Hungary, Russia; 
Belgium, Art. 1, 1872; the Laws of England and the 
United States; those of Russia, Poland, and Denmark, 
do not require that the word * Value’ (Valeur) or any 
equivalent expression should be stated on the face 
of the bill itself, nor in any subsequent indorse- 
ment. 

The Code de Commerce, Art. 110, on the contrary; 
those of Spain, Art. 429; Italy, Art. 196; Portugal, 
Art. 321; Brazil, Art. 554; and the systems based on 
these Codes, render it obligatory that the term Valeur 
regue be stated. 


4°, Brtus PAYABLE TO BEARER. 

The laws of England, of the United States, and of 
Denmark, permit the issuing of a bill of exchange 
payable to bearer or to order. 

The German law, Art. 7; the Code de Commerce, 
Art. 112; Cod. Com. Ital., Art. 198; Cod. Com. Espan., 
Art. 458; the Commercial Code of Holland, Art. 102; 
including the Russian Rules on Bills of Exchange, 
Art. 297, forbid the issuing of bills of exchange to 
bearer. 
5°. BLANK INDORSEMENT. 

The German law, Art. 12; the laws of England and 
Scotland; of the United States; the Belgian law, 20th 
May, 1872, Art. 27; the Portuguese Code, Arts. 354 and 
356; that of Hungary; the Russian law; the Danish 
law; and the Austrian Code, permit indorsement in 
blank. 

Whilst the Italian Code, Art. 223; the Code de Com- 
merce, Art. 137; and the Spanish Code, Art. 467; 
prohibit such, giving only a partial validity to such 
indorsement, or even (Spanish Code) forbidding recov- 
ery. 
6°. INDORSEMENT AFTER DATE. 

All the various Codes and laws give to an indorse- 
ment after due date the effect of a simple cession, that 
is, an assignment with equities attaching. 

The German law, Art. 16, makes this distinction — 
that, where due protest has been made, the right to 
indorse as before due date continues. 


7°. Dug DATE (Echéance). 

The Code de Commerce (France), Art. 129; that of 
Spain, Art. 439; the laws of England; of the United 
States; the Belgian law, Art. 20; the Italian Code, 
Art. 216; the Portuguese Code, Art. 370; and the 
Hungarian law, all allow the drawing of a bill at 
usance ; 

Whilst the German law, Art. 30; and the Austrian 
law, have abolished ali reference to usance. 
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8°. Days OF GRACE. 

The laws of all countries allow days of grace, these 
varying from three to fourteen days; whilst usances 
vary from fourteen days to three months. 

The German law, Art. 33, has abolished days of 
grace. 


9°. DUPLICATES, COPIES. 

The German law, Art. 67; the Code de Commerce, 
Art. 147; the Belgian law, Art. 57; the Italian Code, 
Art. 232; and the Codes based on these laws, do not 
require the annulling clause to be inserted on the face 
of the bill of exchange; 

Whilst the laws of England, and those of the United 
States, do require this. 


10°. ACCEPTANCE. 

What constitutes acceptance varies greatly in differ- 
ent countries. 

The German law, Art. 21; the French Code, Art. 122; 
the Spanish Code, Art. 461; the Portuguese Code, Art. 
336; that of Brazil, Art. 394; the Belgian law, Arts. 7 
and 16; the laws of most of the Swiss Cantons; and 
the Dutch Code, require that the acceptance be ex- 
pressed by the word * Accepted,” or some equivalent 
term. 

The law of England (1 & 2 Geo. IV, c. 78) limited 
formerly this to inland bills only. The American law 
permits verbal acceptance, though a holder may insist 
on the acceptance being in writing; wrongful reten- 
tion over twenty-four hours, by the law of Spain and 
several of the South American Codes, being deemed 
acceptance. 

According to the Danish and Swedish laws, retention 
is construed to mean refusal. 


11°. DisHoNOR FOR NON-ACCEPTANCE. 

The German law, Art. 25, and the Austrian law; the 
Code de Commerce (France), Art. 120; the Belgian 
law, Art. 10; the Italian Com. Code, Art. 207; the 
Spanish Com. Code, Art. 465; most of the Cantons of 
Switzerland; and most of the laws and Codes of 
South America, require security to be given in case of 
dishonor for non-acceptance ; 

Whilst the laws of England, those of the United 
States of America, those of Sweden and Denmark, 
the Hungarian Code, the Finland Code, and some of 
the South American States, give to the holder on dis- 
honor for non-acceptance an immediate right of ac- 
tion for payment. 


12°. Notice oF DIsHONOR. 

Notice to antecedent parties is required, both on 
non-acceptance and non-payment, according to the 
laws of England, the United States, Russia, Bolivia, 
and Brazils; 

Whilst the Code de Commerce (France), Arts. 173 
and 175; the German law, Art. 45; the Spanish Code, 
Art. 522; the Chilian; the Argentine; and the Italian 
Code, require protest. 

The Code de Commerce requires that, within four- 
teen days and further period, according to the distan- 
tia loci, after protest proceedings be taken against 
antecedent parties; each successive indorser having 
the same period of delay allowed to him. 

The German law differs from the French law, and 
adapts in part the rule of the Dutch and Portuguese 
Codes, rendering notice necessary to protect any claim 
for interest, re-exchange, and to protect against any 
claim for damages; it likewise limits the time within 
which proceedings have to be instituted. 





13°, LIMITATION OF ACTION.—TIME OF PRESCRIP- 
TION. 
The law in regard to limitation of actions varies 
greatly in different countries: 
The German law prescribes 3 months, 6 months, and 
18 months, according to place. 


Code de Commerce (France), Art. 189 ........ 5 years. 


Belgian Code, Art. 82 ...... Sdaccedeseessace me ™ 
Portuguese, Art. 323, and Spanish Codes, Art. 

BEF s0sseees seseasensnsecsse Seencscceosdccasse & - “ 
Bee Cae, Agb. BB iene ccccscccccccccsccecse & @ 
German law, Art. 77.....csccccccccccses wie > 
against the acceptor; 

As against other parties, 

The Dutch Code, Arts. 206-207 ..... cocece-ee 10 years. 
ED cabbocccnsacsnsiessecese eoecccescceee , = 
Pc ddendescsenedeccucsasece opens éseean _ = 
SE NOD bainccdeisnnecsdcateneass eceewees Various. 


There are other points of difference in regard to the 
laws of bills of exchange, but which at present it is not 
deemed advisable to discuss, and their consideration 
will remain over for a future occasion. 

(Signed) TRAVERS Twiss, D. C. L., Chairman; 

H. D. JENCKEN, Secretary of the 
Hague Commission. 


——___ 
MECHANICS’ LIENS ON MUNICIPAL PROP- 
ERTY. 
(Continued.) 


HERE is, therefore, no statutable authority in the 
State of New York for any such exemption in the 
case at bar. But as to the common law: “It was 
incident at common law to every corporation to have 
acapacity to purchase and alien lands and chattels, 
unless they were specially restrained by their charters 
or by statute. Independent of positive law, aH cor- 
porations have the absolute jus disponendi of lands and 
chattels neither limited as to objects nor circumscribed 
as to quality; they may execute a mortgage to secure 
a debt. Citing Co. Litt. 44a, 300b; Sid. 161, note at the 
end of the case; 10 Co. 30b; 1 Kyd on Corp. 76, 78, 108, 
115; Com. Dig., tit. Franchise, F, 11, 15, 16,17, 18. This 
was so understood by the bar and court in the modern 
case of The Mayor and Commonalty of Colchester v. 
Lowten, 1 Ves. & B. 226, 237, 240-44 (and it was so ad- 
judged in Barry v. The Merchants’ Exchange Co.,1 
Sandf. Ch. 280). And this common-law right continued 
in England until it was taken away as to religious 
corporations by several restraining statutes in the 
reign of Elizabeth. We have not re-enacted in New 
York those disabling acts; but the better opinion upon 
the construction of the statute for the incorporation 
of religious societies is that no religious corporation 
can sell in fee any real estate without the chancellor’s 
order. Ch. 60, L. 1813, and ch. 45, L. 1863. This limita- 
tion of the corporate power to sell is confined to re- 
ligious corporations; and all others can buy and sell 
at pleasure, except so far as they may be specially 
restricted by their charters or by the statute. Cor- 
porations have a fee simple for the purpose of aliena- 
tion.”’ Citing The People v. Mauran, 5 Den. 389; 
Nicoll v. N. Y. & Erie R. R., 12 Barb. 460-5; Holmes’ 
Kent’s Com., 12th ed., vol. 2, p. 282; id., p. 272, note d; 
See Brice’s Treatise on the Law of Ultra Vires (1874), 
pp. 59-62; Greene’s Ed., p. 51, etc.; Broom & Hadley’s 
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Com., Am. notes, vol. 1, ‘p. 402, ete.; Stephens’ 
Com., vol. 1, p. 474, ete.; Blackstone’s Com., vol. 1, 
p. 474, etc. (15th Eng. ed.) The State of New York 
never adopted any of the succession of the so-called 
Mortmain Statutes from magna charta (9 Hen. III, to9 
Geo. II), nor any statute similar to 5and 6 Wm. IV, 
ch. 76. See Owens v. The Missionary Society, etc., 14 
N. Y. 384. 

“From their inability to be arrested, corporations 
are to be sued by original writ or summons; and at 
common law they might be compelled to appear by 
distress or seizure of their property.”’ 2 Kent’s Com., 
12th ed., p. 284, note b. ‘The N. Y. Statutes, vol. 2, p. 
457, have simplified the common law,” etc. Ib. (See 
The People v. Ingersoll, 58 N. Y. 18, etc.; 2 Wash. on 
Real Prop., 2d ed., p. 588.) But not soin Pennsylvania. 
Ang. & A., 10th ed., pp. 657, 658, and notes; Vide Am. 
Law Mag., vol. 4, p. 256; State v. Rivers, 5 Ind. 307; 
Boston & Concord R. R. Co. v. Gilmore, 37 N. H. 410; 
Plattv. N. Y. & B. R. R. Co., 26 Conn, 514-573; Tip- 
petts v. Martin, 4 Mass. 596. See Tyng v. Com. Ware- 
house Co., 58 N. Y. 314. 

And, again, siuce “it is evident that the capacities 
and incapacities of corporations under our law bear a 
strong resemblance to those under the civil law, and 
that the principles of law applicable to corporations 
under the former were borrowed —if not chiefly, in a 
great measure — from the latter, it has been considered 
that the corporations of our own time, which more 
nearly resemble those of the Romans, are those which 
have been erected in different parts of the United 
States by charters that impose upon each member a 
personal responsibility for the company debts.” Cit- 
ing Penniman v. Briggs, 1 Hopk. Ch. 300; Ayliffe, 200; 
Lib. 1, Code, tit. 3 Pliny Jr. Epist. B. 10, Letters 42, 
48; A. & A. p. 37. To same effect, 2 Kent’s Com. 
(12th ed.) 268 and 272, notes; section 2 of Dillon’s Intro- 
duction, vol. 1, Munic. Corp. See Roberts. Cha. V. I. 
30, and Ff. 4, 3,15. The tendency, too, of the legisla- 
tion of this State, in that particular, being in the direc- 
tion of the doctrine of the New England States. See 
ch. 149, Laws of 1874. Compare ch. 258, Laws of 1849; 
and latter part of section 446, Dillon’s Corp., infra, and 
note in appendix. And since, also, the mechanics’ lien 
laws of this State, especially those under considera- 
tion, more closely, perhaps, than those of any other, 
resemble the provisions of the civil law (see appendix, 
p. 67), it may be said finally that: VI. No such exemp- 
tion can be inferred to exist from the analogy of the 
civil laws. Otherwise, ‘“‘In omni denique jure civile 
equitatem reliquerunt, verba ipsa tenuerunt.” Cic. 
Mur. 8, 12 (it might be said ‘‘ @quabilitatem”’’). It is 
true that corporations, under the civil law, could not 
alienate without just cause. And Judge Denio says, in 
Williams v. Williams, 4 Seld. 542, ‘that the general 
maxims of the law of charities were derived from the 
civil law,” etc. See, also, Bascom y. Albertson, 34 N. 
Y. 620; Owens et al. v. The Missionary Society of the 
Methodist Episcopal Church, 14 N. Y. 380; but our stat- 
ute has removed trat disability; and ‘*‘ what property or 
interests a municipal corporation may buy it may also 
sell, unless there be a restraining clause in the charter 
or the law to the contrary’ (Newark Town Council v. 
Elliott, 5 Ohio St. 113-121); and ‘“* what an owner 
may sell himself, may be sold on execution if there be 
no law to the contrary.’’ Combs v. Jordan, 3 Bland. 
Ch. 39-42; The Carpenter's Case, id. 640 (as quoted by 
Rorer on Judicial Sales, ch. 24, p. 344); Davidson v. 
The Mayor, etc., 2 Bobt. 230; S. C., 31 N. Y. 164; 





Grant’s Corp. 140; Beach v. Myers, 12 Vt. 15; State v. 
Woodward, 23 id. 92. 

It is a fact, that elementary works on mechanics’ 
liens and, in truth, on corporations, written in this 
country, most lamentably mia the laws. Except as 
mere digests, they may not always be relied upon; for 
although there are some general principles common to 
all the States, it is nevertheless true that the Constitu- 
tion, the portion of common law there received or 
adopted, and the statutes of each particular State, in a 
case such as this, are all to be regarded, before a cita- 
tion can properly be made from the text of such works 
and accepted as authority. Instances are readily seen 
in Phillips’ Mechanics’ Lien Law, Herman on Execu- 
tions, Dillon's Munic. Corporations, Ang. & A. Corp. 
but less frequently in the last), where, from decisions 
of courts, made under the peculiarities of some State 
in the above respects, a general principle is laid down as 
law applicable to municipal corporations in other and 
different States, where there is a greater or less ad- 
herence to the common law, and quite dissimilar con- 
stitutional and statutory provisions. Many of the 
American elementary works on these and kindred 
subjects, make Gue v. Tide Water, etc., infra, a part of 
the text, or cite the same approvingly; and yet that 
case was decided on principles obtaining in Maryland 
and Pennsylvania, but not in the State of New York; 
and a brief examination of the following will show how 
worthless are references made by appellant’s counsel 
when applied to the case at bar.* . 

Foster v. Fowler, ante, is not an authority to be con- 
sidered by this court, because the principles by which 
that decision was arrived at are entirely ignored in 
this State. ‘‘The Mortmain and disabling statutes, 
passed at an early period in England, have since 
been received in the State of Pennsylvania as the law 
of that State, by the force of which corporations are 
precluded from purchasing or receiving donations 
of land without a license, and also from alienating 
without just cause.’’ Ang. & Ames’ Corp. (10th ed.), 
§ 49, of ch. 1, p. 37; citing 2 Kent’s Com. 217; compare, 
also, Kent’s Com. vol. 2 (12th ed.), pp. 272, 278, and 
particularly 283 and 4,and notes; Purdon’s Dig. 350, 
and the acts of 6th and 17th of April, 1833, and act of 
16th June, 1836, cited ante, page 35, and such being the 
fact, we are prepared to turn to another of the appel- 
lant’s cited authorities, to wit: Dillon’s Munic. Corp., 
vol. 2, p. 546, § 446, and find that Judge Dillon there 
states, “‘In Foster v. Fowler, 60 Penn. St. 27 (1868), 
the corporation known as the Monongahela Water Co., 
empowered to introduce water into a city for the use 
of the inhabitants, held to be a public corporation on 
principles recognized in Pennsylvania, it being held 
that its buildings and property necessary to carry on 
its operations could not be seized and sold on execution 
or be subjected to a mechanic’s lien.” See, also, 
the same case noticed in Ang. & Ames’ Corp., foot note 
to § 641, pp. 657-8 (and see in this State Bailey v. Mayor, 
etc., 3 Hill, 531; 2 Den. 433, and 31 N. Y. 200). Those 
principles will further appear from the organization of 
the Court of Chancery in that State; Dunlop’s Laws 





* “The propositions of text-books and the notes of digests 
are to be tested by the facts of the cases cited, and the lan- 
guage of the court therein.” Judge Folger, 58 N. Y. 158. 
“Precedents, therefore, become important, and counsel 
are allowed and expected to call the attention of the court 
to them, not as concluding controversies, but as guides to 
the judicial mind.” Cooley’s C. L. 50. 
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of Penn., pp. 392, 420, 689, 752 and 859; ex parte Hus- 
sey, 2 Whart. 330; ex parte Morton, id., and from the 
decision in Foster v. Fowler, a portion of which reads 
as follows: *‘* Most people acquainted at all with cor- 
porate action understand that corporations other than 
municipal, which are purely public, naturally divide 
into public and private corporations; that is, into those 
that are agencies of the public directly affecting it, and 
those which only affect it indirectly by adding to its 
prosperity in developing its natural resources, or in 
improving its mental or moral qualities. Of the former 
are corporations for the building of bridges, turnpike 
roads, railroads, canals and the like. The public is 
directly interested in the results to be produced by 
such corporations in the facilities afforded to travel 
and the movements of trade and commerce. It is 
well settled that this use is not to be disturbed by the seiz- 
ure of any part of their property essential to their 
active operations by creditors; they must recover their 
debts by sequestering their earnings, allowing them to 
progress with their undertaking to accommodate the 
public. This direct benefit to, and accommodation of, 
the public very clearly distinguished this class of cor- 
porations from the second class, viz.: private corpora- 
tions, or those in which the public is but indirectly 
interested, such as mining and manufacturing, or coal 
and iron companies, etc., or libraries, literary socie- 
ties, schools and the like, whether they progress or 
cease, the public is not directly affected, and hence 
liens are enforceable against them without, as a gen- 
eral thing, any regard to the effect upon their opera- 
tions.”’ 

Will the court please note that the doctrine of ex- 
emption of certain buildings from the operation of the 
mechanics’ lien in Pennsylvania, is diametrically op- 
posed to the doctrine that it is sought to have main- 
tained in the State of New York, and to the principle 
of exemption must be adopted by this court, if it holds 
that a building devoted to public use (not govern- 
mental), is exempt from the lien, for such a principle 
could only be received in this court on the theory that 
the power of the Statutes of Elizabeth inhered in the 
Court of Chancery, before the statutes, and remains, or 
on the broad ground that such building was devoted to 
governmental use, used in the governmental policy of 
the sovereign State directly ; as a court-house or juil of a 
county, or as auxiliary thereto, under municipal cor- 
porations, as, for instance, a police building or lock-up. 
On the other hand, if Pennsylvania does not follow 
the Statute of Elizabeth* (neither does the State of 
Maryland, see Kent’s Com., vol. 2, p. 285), she but 
establishes by her statutes the old doctrine of trusts, 
that all property of a municipal corporation, and, in 
fact, of many other corporations, is held in trust, and 
that such corporations can have no private property, 
acting in the scope of the old Chancery Court of Eng- 





*Held, Pres. Con. v. Colt, 2 Grant’s Cas. (Pa.) 75, “‘ a church 
and the lot upon which it is erected are private property, 
and subject to levy and sale in the same manner as any other 
private property,” unlike 11 Vt. 283; 19 Peck. 564; see 17 
Ark. 483, and 5 Allen (Mass.), 540. See 31 Penn. 183, as to the 
nature of the property of gas works, and id. 185, and 34 id. 
301, and 7 Watts, 280; 5 Phila.13; 8 Watts, 316; and Uni- 
versity, etc. v. Reber, 43 Pa. 305. A glance at 37 Barb. 440; 42 
id. 49; 13 N. Y. 143; and 52 Pa. 374, shows how Pennsylvania 
decisions conflict with those of this State. As to Maryland, 
see 9 Gill. & Johns. (Md.) 365-97, defining public corpora- 
tion; and 7 id. 7; and see laws as to taxation (Md. Code of 
Pub. Gen. L., art. 81, and L. 1874, ch. 873, p. 729). 


- 535. 





land. See Brice’s Ultra Vires (Eng. ed.), pp 8, 9, 58 
and 219-22; Bland’s Ch., vol. 1, p. 425, and Bispham’s 
Princ. of Eq. (1874), pp. 1-12, 17, 20, 116-25, 129, etc., 
and hence the English doctrine, that “ tolls granted by 
charter to a corporation for the reparation of walls 
and bridges within the borough are gifts for charitable 
purposes, within 39 Eliz., ch. 5, to be administered in 
Chancery.”” See Dill. Munic. Corp., vol. 2, pp. 437, 
And so in connection with the case of Chicago v. 
Halsey, 25 Ill. 595, cited by the appellant’s counsel 
(in addition to what has been heretofore said, p. 36), is 
to be regarded the laws of the State of Illinois. ‘* Exe- 
cution shall not in any case issue against the lands or 
other property of acounty.’’ R.S., 1845, p. 133, together 
with the provisions of article 9, §§ 10 and 12 (as to mu- 
nicipal corporations), Const. of 1870, and R. 8., p. 209, 
art. 5, ch. 24, and also the decision in Currol v. City of 
East St. Louis, 67 Ill. 573, where the general laws of that 
State are cited, pp. 575-8, and where it is said whether 
the laws of mortmain are in force in Illinois is left 
undecided.”” In Trustees of Schools v. Tulman, 13 Il. 
30, the court say, ‘‘ public corporations are but parts of 
the machinery employed in carrying on the affuirs of 
the State. * * * The State may exercise a general 
superintendence and control over them and their rights 
and effects, so that their property is not diverted from 
the uses and objects for which it was given or pur- 
chased.* See, also, Davis’ Sup. Stat. of Indiana (1870), 
vol. 3, ch. 40, with many cases cited in notes. 

The case of Shattel v. Woodward, 17 Ind. 225 (ante), 
is of interest when considered with reference to the 
case at bar, especially so, since in that Stute the Stat. 
of 43d Eliz., ch. 4, is in force. See McUord v. Ochiltree, 
8 Blackf. 15, and 5 Ind. 334. 

In the City of Davenport v. The Peoria, etc., Fire Ins. 
Co., 17 Iowa, 281, the exemption was on the ground of 
section 3274 of the Statutes, viz.: ‘** Public buildings 
owned by the State, orany county, city, school district, 
or other civil corporation, and any other public prop- 
erty which is necessary and proper for carrying the 
general purposes for which any corporation is organ- 
ized, are exempt from execution. The property of a 
private citizen can in no case be levied upon to pay the 
debt of a civil corporation.”” Compare Lamb v. Shay, 
14 Iowa, 567. ‘‘ No execution can be issued on a judg- 
ment against a township.’’ Compiled Laws of Mich. 
(1871), vol. 2, p. 1857 (6630),8 7. In Ohio, ‘‘all fire 
engines, hose, hose carriages, hooks, ladders, and fire 
buckets, together with any vehicle, machinery of any 
kind used or kept to be used by any incorporated city, 
village, etc., are exempt from sale on execution.” R. 
S. of Ohio (S. & C.), v. 2, p. 1147; also Cemetery Lots, 
id. 226-28; S. 169, 171, 540-87, and certain school prop- 
erty, S. & C. 1361; S. 847, and certain funds of Rail- 
ways, etc., 8S. & S. 120.+ 





* Compare 45 Ill. 1338; 4 Ia. 302; 27 id. 28 and 47 —** public 
use ; 31 id. 38; Stat. Rev. 1860, § 3196; and note how exten- 
sive the term “ public buildings’’ in Illinois: ‘* All elevators 
or store buildings, where grain or other property is stored 
for a compensation, whether the property stored be kept or 
not, are declared to be public warehouses.” 21 Mich, 84, and 
compare with that 29 Mich. 

+See 76 Ohio, 109, where Brinkerhoff, J., distinguishes 
between municipal corporations and counties. “A muni- 
cipal corporation proper is created mainly for the interest, 
advantage and convenience of the locality and its people,” 
etc. ; and see 11 id. 190; and note that in Tenn. “franchises 
may be sold.’”’ Stat., § 3034; id., § 1706-9, as to fire companies, 
etc. ; but that in Wis. “ a railroad depot is within the mechan- 
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Turning to the Statutes of Tennessee (1871), title 5, ch. 
1, article 1, § 542, we read there shall be exempt from 
taxation (13) ‘‘all capital or property of every incor- 
porated company exempt from taxation in its charter ;”’ 
and section 542, e, provides that ‘all property, real 
personal, or mixed, held by the State, or any county, 
incorporated city or town of the State, which is wsed 
exclusively for public or corporate purposes, and such 
as is held and used for purposes purely religious, chari- 
table, scientific, literury or educational, etc. * * #* 
shall be exempt from taxation under the revenue laws 
of this State.’’ See also $§ 1981-1991. title 14, ch. 19 of 
these statutes, Thomson & Steger, foot page 825; also 
art. 2, ch. 2, § 3543, etc., p. 1475. 

As to the State of Wisconsin, see article 11 of the 
Constitution, containing provisions similar to those of 
the Constitution of New York. But by ch. 134, § 41; 
Statutes of Wisconsin (Taylor, vol. 2, page 1553), it is 
provided that ‘all fire-engines, apparatus and equip- 
ments, including hose, hose-carts and hooks and lad- 
ders belonging to, or which may hereafter belong 
to, any town, cily or village in this State, and which are 
or may be kept and used for the protection of property 
in such town, city or village from fire, together with 
the engine houses and hook and ladder houses for the 
protection of the same, and the lot or lots on which 
such engine and hook and ladder houses may be situated, 
when owned by any such town, city or village for cor- 
porate purposes, shall be exempt from seizure or sale 
upon any attachment, execution or other final process 
of any court for any debt or liability of such town, 
city or village.’’ And see §§ 23 and 24, page 1548. 

And in Kentucky (General Statutes, 1873, p. 710, ch. 
92, art. 1,83), we find ‘‘ property belonging to any 
city or towh, which is necessary to carrying on the 
government of such city or town, viz., police, court- 
house, etc., sa * * 2 ad *  fire-engine 
houses, engine and horses belonging thereto, etc., 
shall be exempted from all taxation ;”’ and the case cited 
by Judge Dillon is a question of taxation, viz., City of 
Louisville v. Commonwealth. It is to be noticed that 
that decision was in 1864, prior to the revision of 1873, 
and under article 5, §$ 1, 2, 3, pp. 248-9-50 of vol. 2, 
Stanton’s R. S.; and that Judge Robertson, delivering 
the opinion of the cuurt, says, p. 298 (quoting just as 
reported): ‘* Whatever property, such as court-house, 
prison, and the like, which became necessary or useful 
to the administration of municipal government, and 
is devoted to that use, is exempt from State taxation; 
but whatever is not so used, but is owned and used by 
Louisville in its social or commercial capacity as a pri- 
vate corporation, and for its own profit, such as vacant 
lots, market houses, fire-engines and the like, is subject 
to taxation. If, however, as just indicated, the prop- 
erty owned by the city as a private corporation is not 
used for profit to the city, but is dedicated to charity, 
it is not constructively subject to taxation under any 
existing law. In England, it has been adjudged that 
a corporatien, owning land and using it for its own 
profit, is constructively embraced by a statute of 42 
Eliz., ch. 2, imposing a poor-rate duty on ‘inhabitants 
and occupiers.’ Cowper, 73. This implies that, had 





ics’ lien law.” 11 Wis. 214. “ No execution can issue against 
incorporated cities.” 16 Wis. 196. ‘“* Mandamus may be 
had.” 15 Wis. 30; 20id.79 and 83. As tomandamus against 
a county, see 37 id. 275; as to public use, see 29 id. 664, and 
Cooley’s C. L. 487, ete. As to public purpose, see Cooley on 
Taxation, pp. 67-103; see id. 130-2 and 145. Compare 46 N. 
Y. 506; 40 Ct. 491. 





the land been devoted to charity or other public use, 
the corporate owner would not have been deemed 
liable under the statute. The true principle of taxa- 
tion is equality of contribution according to means. 
A charity is no part of the means of the donor, or of 
the mere custodian of the barren title; it is of no 
pecuniary profit or appreciable value to the nominal 
owner; itis not, therefore, a fit subject for taxation; 
and, consequently, although the legislature has the 
power to tax it, yet no general statute for taxing the 
property of all persons will be interpreted as embracing 
property dedicated to public use or mere benevolence. 
In this category are included hospitals, alms-houses 
and school-houses. The county judge will have no 
difficulty in applying the foregoing principles and tests 
to this case on its return to his court. He will easily 
see what property is used in subserviency to the muni- 
cipal government,* what to charity, and what to the 
profit and convenience of the citizens, in the capacity 
of a private corporation. Much the larger portion of 
the property as assessed, including wharves, engine- 
houses, and other articles not used or needed for gov- 
ernmental purposes, are not entitled to exoneration.”’ 
See, also, Lathrop v. Com. Bank of Scioto, 8 Dana. 
Kentucky never adopted the statute of 9 Geo. II, c. 
36. 2 Kent’s Com, 282, 283, latter portion of note e, 
4 Dana, 356. 

See Gooch v. Gregory, 65 N.C. Rep., pp. 148, 144, 
where Justice Dick, delivering the opinion of the 
court upon the question, whether an execution may 
issue on a judgment against a county, says (citing ch. 
20, act of 1868): ‘tThusit appears that a county can 
only acquire and hold property for necessary public 
purposes, and for the benefit of all its citizens; and 
the plainest principles of public policy prevent such 
property from being sold under execution for the ad- 
vantage of an individual. Bouv. Inst. 176. These 
rules of law ure not applicable to a municipal corpora- 
tion, created by a charter which is voluntarily accepted 
by the corporation for private emolument and advan- 
tage. Such corporations are sometimes charged with 
the performance of public duties; but so far as the 
grant is for private purposes and advantage, they are 
regarded as private corporations and subject to like lia- 
bilities.” Citing Bailey v. Mayor of N. Y., 3 Hill, 
531; Dartmouth College v. Woodward, 4 Wheat. 518. 
See, also, Winslow v. Commissioners, etc., 64 N. C. 
218, etc., and Constitution of N. C., art. 7,87, Corp. 
Education one of the objects of government (but by 
enactment). See Danielly et al. v. Cabanis et al., 52 
Ga. 222. 

(To be continwed.) 
———__ + —_—__ 


On one occasion after Wetherell— who had then 
been Solicitor-General and Attorney-General — had 
delivered a speech in the House of Commons, the 
Speaker said of him: ‘“* The only lucid interval he had 
was that between his waistcoat and his breeches.” 





* A public municipal corporation, in the exercise of those 
legislative jpowers, which it holds for public purposes, and 
asa part of the government of the county, enjoys the ex- 
emption of the government,” etc. 20Md.468. See9 La. Ann, 
461; 14 id. 120. See Olmstead v. Camp, 33 Conn. 550, defining 
“Public use;”’ 44 Vt. 656; 32 Ga. 504; and C. C. L., p. 536, 
where 3 Barb. 47 is made tert. See note Dil. Munic. Corp., 
vol. 1, p. 127, $29, citing 37 Cal. 543, and many authorities, 
p. 140; and note in Penn.: An ‘‘exemption law which ex- 
tends its provisions to judgment obtained on a contract is 
not operative against mechanics’ liens.” 24 Penn. 426, 
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THE MEASURE OF DAMAGES. 


HE case of Sanders v. Stuart, 1C. P. D. 326, is not 
only interesting, as showing how various and pecu- 
liar are the occupations which arise from the enormous 
extent and complex organization of English commerce, 
but, what is more to our purpose, affords an illustra- 
tion of the rule with regard to the measure of dam- 
ages laid down in the celebrated case of Hadley v. 
Baxendale, 9 Ex. 341. That rule is also applied in 
another recent case of Smith v. Green, 1 C. P. D. 
286, which may be usefully collated with Sanders v. 
Stuart. 

In the first place we may recall the rule in Hadley v. 
Baxendale: ‘*‘ Where two parties have made a contract 
which one of them has broken, the damages which the 
other party ought to receive, in respect of such breach 
of contract, should be such as may fairly and reason- 
ably be considered either as arising naturally, 7. ¢., ac- 
cording to the usual course of things, from such breach 
of contract itself, or such as may reasonably be sup- 
posed to have been in the contemplation of both par- 
ties, at the time they made the contract, as the prob- 
able result of the breach of it.’’ It may be observed 
that in practice the two branches of the rule gener- 
ally merge into one another, and the decision in San- 
ders v. Stuart was that they were both applicable to 
that case. 

The plaintiffs in Sanders v. Stuart were merchants 
who gave to the defendant a telegram for transmission 
to New York. The defendant was a person whose 
business was to collect telegraphic messages for trans- 
mission to America and other places. The telegram 
was in cipher and wholly unintelligible to the defend- 
ant, but it would have been understood by the plain- 
tiffs agents in New York, and it contained a large 
order for goods, on the sale of which it was admitted 
the plaintiffs would have made a very considerable 
sum by way of commission. Owing to the admitted 
negligence of the defendant the telegram was not 
handed in in time at the office, the sale was not ef- 
fected, and the plaintiffs lost the large profits to which 
they would have been otherwise entitled on the trans- 
action. 

The plaintiffs counsel contended that the damages 
were too remote within the meaning of the rule in 
Hadley v. Baxendale. The real reason of that rule, it 
was submitted, was that persons should not be sub- 
jected to an amount of liability of which they had no 
knowledge, and against which they might have guarded 
themselves if they had; but here the defendant ought 
to have known that the message was one of great im- 
portance, and the delay of which might involve seri- 
ous consequences, and that therefore the damages 
might be said to be in the contemplation of both par- 
ties. On the other hand, it was urged that, the tele- 
gram being in cipher, the defendant could not be held 
to have had it in his contemplation that any such spe- 
cial damages as were sought could possibly ensue, and 
that being so, he could not be held liable for any but 
the damages which might be the ordinary result of his 
default, that he should not be held accountable for 
extraordinary losses of the possibility of which he was 
wholly ignorant. The judgment of the court was de- 
livered by Lord Coleridge, who held that the defend- 
ant’s contention was the correct one, and that both 
branches of the rule in Hadley v. Baxendale applied. 
He said: “It (the message) was conveyed in terms 





which, as far as the defendant was concerned, were 
simply nonsense. For this reason the second portion 
of Baron Alderson’s rule clearly applies. No such 
damages as above-mentioned could be reasonably sup- 
posed to have been in the contemplation of both par- 
ties, at the time they made the contract, as the proba- 
ble result of the breach of it, for the simple reason 
that the defendant, at least, did not know what his 
contract was about, nor what nor wherein damage 
would follow from the breach of it. And for the same 
reason, viz., the total ignorance of the defendant as to 
the subject-matter of the contract (an ignorance known 
to, and, indeed, intentionally procured by the plain- 
tiffs), the first portion of the rule applies also, for 
there are no damages more than nominal which can 
fairly and reasonably be considered as arising natur- 
ally, i. e., according to the usual course Of things from 
the breach of such a contract as this. No rule as to 
damages which is to be found in any of the cases, or 
in the books of Sedgwick and Mayne, will avail the 
plaintiffs in this case. 

In Smith v. Green, on the other hand, the plaintiff 
recovered. The action was for breach of warranty, ou 
the sale of a cow, that she was free from foot and 
mouth disease, and for fraudulent representation te 
the same effect; the consequence of her having the 
disease being, that she not only died herself after 
coming into the plaintiff's possession, but that she 
gave it to several of his cattle, which also died or were 
much lowered in value. The jury found that the de- 
fendant had waranted the cow to be free from disease, 
but they negatived the alleged fraudulent representa- 
tion. The judge directed the jury that “they might 
take into consideration, in estimating the damages, 
the fact that the plaintiff was a farmer, and that the 
seller knew, or must be taken to have known, that 
the diseased cow would be placed with other cows, 
and that, if they found tbat the defendant knew that 
fact, and that in the ordinary course of his business the 
plaintiff would so place ber, then the loss of the other 
cows might fairly be considered to be the natural and 
necessary consequence of the defendant's breach of 
warranty, and they might assess the damages accord- 
ingly.” The Court of Common Pleas held that this 
direction was right, that the facts brought the case 
within the rule laid down in Hadley v. Baxendale, and 
that the damages must have been in the minds of both 
parties at the time of the making of the contract, if 
the defendant knew the plaintiff was a farmer, and 
that the cow might be placed with other cattle, inas- 
much as the natural result of so placing her, if herself 
diseased, would be to communicate the infection to 
the others. 

It may, perhaps, be too much to say that Sanders v. 
Stuart was wrongly decided, yet we confess the decis- 
ion appears to us not entirely in conformity with the 
law as stated in Smith v. Green, or with the rule in 
Hadley v. Buxendale. Might not the damages have 
well been considered as arising, according to the usual 
course of things, from the breach of the contract, or, 
as in the contemplation of both parties as the proba- 
ble result of it? The business of the defendant was 
to collect the messages for a reward paid to him for 
his trouble in that behalf, and in the course of his 
business he received from a commercial firm a tele- 
gram to be sent to another firm in New York. The 
decision of the court largely proceeded on the ground 
that the message was in cipher; and, indeed, they ex- 
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pressly guarded themselves in their judgment against 
being supposed to give any decision as to how the case 
would have gone had the message been sent in plain 
and intelligible words. But, might it not be well said 
that the fact of its being in cipher was sufficient to 
show the defendant that the telegram was of import- 
ance, and to put him on his guard? Messages sent to 
such distant places, at considerable expenses, by ex- 
tensive traders, may be assumed to be always of im- 
portance, but when, in addition to this, a secret mode 
of communication is adopted, the natural conclusion 
must be that the message is of much gravity, and, 
probably, seut to avert a loss or to insure a gain. 
Having all that to set him on his guard, the defend- 
ant, a man familiar with commercial life and its enor- 
mous and rapid transactions, dealing with a commer- 
cial house, made no inquiry, he took chance, and we 
think there was much force in the contention of the 
plaintiff’s counsel that he should suffer for it. No 
doubt, it would be intolerable if acts of negligence, 
which in the ordinary course of business affairs must 
unavoidably occur, were to involve men in enormous 
loss, and even in ruin, from which, had they foreseen 
its possibility, they might have protected themselves; 
but, certainly the case of the defendant here seems 
little harder than that of the defendant in Smith v. 
Green, who might easily have become liable for the 
loss or damage of two hundred instead of a few cattle. 
It is difficult to understand how a city man could be- 
lieve otherwise than that the non-delivery of such a 
telegram as that in question would be followed by the 
gravest results. We think the courts should struggle, 
as far as possible, to hold parties liable for the negli- 
gent or inefficient performance of acts which they 
have undertaken to do, and which, ex necessitate rei, 
must be of the greatest importance to the other con- 
tracting party.—Irish Law Times. 


a 
ENTRY OF JUDGMENT ON LEGAL HOLIDAY. 


THE case of In re Worthington, in the United States 

District Court for the Western District of Wiscon- 
sin, which we find reported in the Chicago Legal News, 
contains an interesting, though brief, discussion of the 
effect of the entry of a judgment on a day made by stat- 
ute a holiday. In this case atranscript of a judgment 
was filed in a county where the judgment debtor had 
real estate on the 25th day of December, which was by 
the laws of the State a holiday. The question came 
up upon the application of the judgment creditors for 
an order directing the assignee in bankruptcy of the 
judgment debtor to sell the real estate in said county 
and apply the proceeds to their judgment. Hopkins, 
J., delivering the opinion, says: 

This raises the question as to the operation of a 
statute declaring a certain day a holiday. The act 
does not in terms prohibit any act from being done 
on that day; it simply declares that the day shall be a 
holiday. Does that make the official act of the clerk 
in docketing the judgment on that day void? For 
only upon that ground can this court consider the 
question. If it is voidable, the party must go to the 
State courts for redress. 

The question is settled in Lampe v. Manning, 38 
Wis. 673; it seems to me that the clerk had no author- 
ity to docket the judgment on that day, and, if not, 
the entry was void, and no lieu was created thereby. 
The court there hold that the term “holiday” im- 





ports dies non juridicus, and that no authority exists 
on that day to do any official act, although no express 
prohibition is contained in the act. That a prohibi- 
tion is implied in the term “ holiday.” 

This is a decision of a State court upon the effect 
of the statute, and it may be unnecessary for this 
court to go further in search of authorities to sup- 
port it. If declaring the 25th of December to be a 
legal holiday, ipso facto, made it no day in law, we are 
to look to the common law to see what acts, if any, 
could be performed on such days. 

Sunday, at common law, was regarded as a dies non 
juridicus. In Becloe v. Alpe, Sir William Jones, 126, 
the court say that Sunday was not a dies juridicus for 
the awarding of any process, nor for entering any 
judgment of record. Wan Vechten v. Paddock, 12 
Johns. 177. 

Lord Coke, in Mackally’s case, 9 Coke, 66, took a 
distinction between judicial and ministerial acts, per- 
formed on that day, but in Hoyle v. Cormeallis, 1 
Strange, 387, that distinction was overruled, so that 
at common law both ministerial and judicial acts were 
prohibited on such days. 

Now by adopting the decision of the Supreme Court 
as the authoritative interpretation of the act, it fol- 
lows that the entering of the judgment on that day 
was void, and hence no lien was created thereby. 

See, also, for a further discussion of this question, 
Story v. Elliott, 8 Cow. 27; Houghtailing v. Osborn, 15 
Johns. 119; Butler v. Kelsey, id. 177. 


ey 
GRAY’S INN. 


OLBORN has long been a law quarter of London. 
Staple Inn, Barnard’s Inn, Furnival’s Inn, and 
Thavies’ Inn no longer flourish; but the greatest of 
the Holborn Inns remains, and will remain; for it has 
a splendid property, a revenue, and a history that 
commends it to the regard of what Mr. Disraeli calls 
an ancient people. In 1505 Edmund Lord Gray, of 
Wilton, conveyed by bargain and sale, recovery and 
fine, the Manor of Portpool or Gray’s Inn, and his 
advowson of the Chantry of Portpool, and all his pos- 
sessions in the parish of St. Andrew, Holborn, to 
Hugh Denys and Mary his wife, and their feoffees, 
some of whom were members of Gray’sInn. It ap- 
pears that the Society of Gray’s Inn paid a rent of 
£6 13s. 4d. to the monastry of Shene. ‘No grant 
from the Crown to the society can be found; but it is 
suggested that the circumstances afford ample and 
substantial grounds for presuming one. From the 
dissolution of the monasteries, or very shortly after- 
ward, down to the present time, the society has had 
continuous and undisturbed possession of the whole 
property. It paid the fee farm rent of £6 13s. 4d. to 
the Crown until the Commonwealth; to commis- 
sioners during the time of the Commonwealth; to the 
Crown again from the Restoration until the last pur- 
chase by the society from the co-heirs of Sir Philip 
Matthews in 1733; and from the time of such purchase 
to the present time it has held, and now holds, the 
property discharged from any rent or other payment.” 
There is evidence that Gray’s Inn was an Inn of Court 
prior to 1370, and, therefore, ‘‘ there is no reason to 
suppose that it is of less antiquity than any of the 
Inns of Court.’”’ Mr. Douthwaite quotes some of the 
orders of the society at the time of Elizabeth. None 
of the society were allowed to wear any gown or out- 
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ward garment of any light color upon penalty of ex- 
pulsion. For wearing a hat in Hall at dinner or sup- 
per there was a fine of 3s.4d. Any gentleman of the 
society who went into the city or suburbs, or to walk 
in the fields, otherwise than in his gown, was liable to 
a penalty of 3s. 4d. It was also ordered that “no fel- 
low of the society should stand with his back to the 
fire, or make any rude noise in the Hall at exercise or 
meal times.”’ From this we learn that warming one’s 
back is not a modern habit. In those days it was deemed 
necessary to protect the morals of lawyers from temp- 
tation; for in the 23d Elizabeth it was ordered * that 
no laundress, nor women called victuallers, hereafter 
shall come into any gentleman’s chamber under forty 
years of age.” Two centuries ago the society pro- 
vided amusements for its members. In Luttrell’s 
* Diary ’’ (1682) we read: ‘‘On Saturday, the 4th inst., 
the revells began at Graies Inn, which is continued 
every Saturday during this term and next.”” * * * 
* On January 23, Sir Richard Gipps, master of the re- 
vells of Graies Inn, attended with his revellers and 
comptrollers. Went to Whitehall in one of His 
Majesty’s coaches, with several noblemen’s coaches 
and six horses, to invite the King and Queen, the Duke 
and Duchesse, to a masque at Graies Inn, on Candle- 
mas day; and, accordingly, there was great prepara- 
tion that day. Diverse of the nobility and gentry in 
masks attended, who danced in the Hall, and after- 
ward were entertained with a splendid banquet.’’ The 
last of the gay scenes and masques was in 1773, on the 
election vf Mr. Talbot to the woolsack. After din- 
ner—each mess having had a flask of claret — not 
Gladstone vin ordinaire — beside the usual allowance 
of port— not grocer’s old crusted —the benchers as- 
sembled in the great Hall. ‘ A large ring was formed 
round the fire-place, when the master of the revels 
taking the Lord Chancellor by the right hand, he with 
his left took Mr. Justice Page, who, joined to the 
other serjeants and benchers, danced about the coal- 
fire according to the ceremony three times, while the 
ancient song, accompanied with music, was sung by 
one Toby Aston, dressed asa barrister.’’ Amongst the 
illustrious men who have been associated with Grey’s 
Inn, was Lord Bacon, who was treasurer, and under 
whose direction the gardens were laid out in 1597; 
and “ there is still preserved, on the north-west side of 
the garden, a catalpa tree, which tradition says was 
planted by him.” Those who want to know more 
about Gray’s Inn should apply to Mr. Douthwaite for 
his entertaining book. Our object in this article is to 
direct attention to the antiquity of Gray’s Inn as an 
Inn of Court, and the historic claims of the society to 
the respect of the profession.—London Law Journal. 
<~—_—__——- 
OBITUARY. 

—— EL C. KERR, Speaker of the House of Rep- 

resentatives, died at Rockbridge Alum Springs, 
Va., on the 19th inst. He was born near Titusville, 
Pa., March 15, 1827. He was chiefly self-educated, 
but studied at several academies, finally graduating 
with the degree of Bachelor of Arts at the Louisville 
University in 1851. In early manhood he supported 
himself by teaching school, but after a brief residence 
in Kentucky he settled at New Albany, Ind., where, in 
1852, he commenced the practice of law. In 1854 he 
was elected City Attorney of that town, and Prosecut- 
ing Attorney for the county in 1855. In 1856 he was 
elected to the lower house of the State Legislature. 








Six years later he was elected Reporter to the Supreme 
Court of Indiana, and published five volumes of re- 
ports. In 1864 he was elected a Representative to the 
Thirty-ninth Congress, and served on the Committees 
on Private Land Claims and Accounts. He was re- 
elected to the Fortieth, Forty-first and Forty-second 
Congresses, and to the Forty-fourth Congress, the first 
session of which has just closed. On the assembling 
of Congress he was chosen Speaker by the Democratic 
majority. 

Of his subsequent performances the country is famil- 
iar. After appointing the House committees he served 
as Speaker for a brief period, but was soon compelled, 
on account of ill health, to ask for a leave of absence. 
This was granted him, and he sought medical advice 
in New York city. Aftera few days of rest and treat- 
ment, Mr. Kerr returned to Washington and resumed 
his post. He presided over the House with fairness 
and impartiality, but was again compelled to vacate 
the chair. Acting upon the advice of his physicians, 
Mr. Kerr visited Rockbridge Alum Springs, Virginia, 
where he remained up to the time of his death. His 
chief characteristic was his untiring industry, and the 
disease of which he died was brought on by the per- 
formance of labors far beyond his strength. 


—_@—_____. 
BOOK NOTICES. 

The Philosophy of Law, being Notes of Lectures delivered 
during twenty-three years (1852-1875) in the Inner Tem- 
ple Hall, London. 5 Herbert Broom, LL.D., late Pro- 
fessor on Common Law to the Inns of Court. New 
York: Baker, Voorhis & Co., 1876, 

OR one who loves to study the law as a science, we 

know of no better or more interesting book than 
this. The author is best known to the American bar 
as the compiler and annotator of a collection of legal 
maxims, which latter work, from its first publication, 
took a place as a standard text-book for the student of 
law. The treatise before us attempts to exhibit the 
elements of the existing law in England in a plain, easy 
style, as free from technical expressions as the method 
adopted in discussing the subject renders possible. 1t 
is not a text-book for the student, though the student 
who carefully peruses its pages will leave them witha 
better general idea of what may be called the body of 
the English law than he would probably derive from 
the study of any text-book. We would have been glad 
if some competent hand had annotated the book in 
such a way as to point out the differences between the 
common law as accepted in England and as accepted 
in our owncountry. Yet, perhaps a work of this char- 
acter is best left untouched, and the reader left to 
himself to discover where the principles laid down by 
the author need modification to adapt them to the 
accepted rules governing in his own locality. Then, 
too, the subject-matter of the book is of a kind that 
the elementary truths as here expressed will for the 
most part be found available everywhere where the 
common law is the recognized basis. 

A great advantage gained by the perusal of books of 
this nature is, that we are, as it were, led back to the 
consideration of first principles. The law consists of 
comparatively few leading fundamental expressions of 
truth, and all the various so-called rules which are laid 
down in judicial opinions and in the text-books are 
but the manifestations of these truths under different 
circumstances. The facilities for the publication of 
books are such that the lawyer of to-day has access to 
a large bulk of reading, and when he looks at the 
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amount before him he is apt to regard the law asa vast 
store-house of rules, from which he can, at most, draw 
but little of the accumulated learning left by those pre- 
ceding him. An attempt to acquire legal knowledge 
from treatises upon special subjects tends to confirm 
this impression, and the result is that the student too 
often settles down to be what is known asa case lawyer. 
This amplification of legal literature has also a depress- 
ing effect upon those already well grounded in legal 
science, and they, too, are liable to depend more or 
less on case law. Such a work as the one before us, as 
it tends to check this disposition of mind, is a lasting 
benefit to all who may meet with it. 

After afew prefatory observations upon the prov- 
ince of the law, its sources and doctrines, the functions 
of the courts and their procedure, Dr. Broom proceeds 
to consider the nature of contracts and the different 
forms thereof, and the application of legal principles 
thereto. He in the same manner treats of torts, and 
then in a like way of crimes. Throughout he gives 
illustrations, with a citation of a few authorities suffic- 
ient to justify the statements made in the body of the 
work. ‘The references to authority are at the end of 
the volume, thus leaving the pages of the text free 
from the disfigurements which in a technical treatise 
are deemed necessary. The concluding paragraph of 
the work is as follows: 


“T must now take leave of the reader of this little vol- 
ume, and in doing so, what am I to say? I express a hope 
that a perusal of its pages will show that the study of Eng- 
lish law is not so incumbered by technicalities as may have 
been supposed ; that knowledge of it is quite accessible to 
every educated man —is, indeed, easily within his grasp, 
and that a position involving difficulties and anxiety may 
often be avoided by prude::t foresight and the exercise of 
common sense, strengthened and tutored by some famil- 
iarity with legal science.” 


The Constitutional and Political History of the United States. 
By Dr. H. Van Holst, Professor at the University of 
Freiburg. Translated from the German by John J. 
Lalor and Alfred B. Mason, 1750-1833. State Sovereignty 
and Slavery. Chicago: Callaghan & Company, 1876. 
This is a history of American politics, written by a 
foreigner, and is, in no sense, a law book. It will, 
however, find the majority of its readers among 
the lawyers, as it treats of politics from a constitu- 
tional, therefore legal, stand-point, occupying sub- 
stantially the same ground as the famous work of De 
Tocqueville. Asa view of owr national system taken 
by an intelligent foreigner who has devoted much 
thought to the matter, and who has had excellent fa- 
cilities for examination, the book will be found of 
interest. To be sure the writer is not wholly without 
partiality, and some will not agree with his ideas 
upon some of the vital questions which have from 
time to time agitated our people. But a person who 
gives attention to such subjects, of necessity takes 
sides. A neutral work on political matters is yet to 
come, and when it does come, we doubt if it will be 
worth much. Yet we think those who disagree 
with our author, as well as those who agree will 
concur that he has examined our history with 
great care and detail. The present volume covers only 
the period from just previous to the Declaration of In- 
dependence to the year 1832; the remaining years of 
our national existence being left for future volumes. 
While we hardly think the present work will achieve 
the position of its great predecessor in the same field, 
we do not doubt that it will be accepted as a valuable 





contribution to our historical literature. So far as we 
are able to judge from the result of their labors the 
translators have caught the spirit of the author, and 
have rendered his thoughts into English in full fidelity 
to and with all the vigor of the original. 


Abridgment of Elementary Law. Embodying the General 
Principles, Rules and Definitions of Law, together with 
the Common Maxims and Rules of Equity Jurispru- 
dence as stated in the Standard Commentaries of the 
leading English and American Authors, embracing the 
subjects contained in a Regular Law Course, collected 
and arranged so as to be more easily acquired by Stu- 
dents, comprehended by Justices @ readily sovlewed 
by young Practitioners. By M. E. Dunlap, Counselor = 
Law. St. Louis: Soule, Thomas & Wentworth, 1876. 

This volume, as stated in the preface, was “‘ prepared 
to aid the student in the thorough mastery of his 
course of legal studies and to some extent obviate the 
loss of time during his final preparation for admission 
to the bar; also to give him some practical hints touch- 
ing the best methods of acquiring a knowledge of the law 
and its practice.’’ It consists of, first, a sort of syllabus 
of Blackstone’s Commentaries; second, an abstract 
of the law of contracts; third, one of the law relating 
to pleading; fourth, one of the law of evidence; and 
lastly, one of equity jurisprudence. Then follows a 
number of suggestions to students, and a glossary of 
law terms and maxims in Latin and French. That 
the work would be valuable as a guide to one studying 
the law we do not doubt, but we think the chief bene- 
fit of such a book to be the knowledge of legal science 
gained by the compiler. The mind of the student does 
not absorb fundamental legal priuciples from conning 
over brief statements thereof, but by reading them in 
connection with the reasons upon which they are based. 
The treatise of Sir William Blackstone is condensed 
enough to meet the requirements of any learner, and 
an epitome of his work ought never to be studied. If 
a young man has not time to read through the whole of 
Blackstone he has not time to study law. The fact 
that a portion of this great work is not now recognized 
as law does not render the study of that portion un- 
important. The law prevailing here (except in Louis- 
iana) is the common law as it existed at the time of 
our separation from the mother country, so far as 
applicable to this country, except where the same has 
been altered and amended by our own legislative au- 
thority. The law as set forth in Blackstone is the 
common law as it existed at the time of our separation, 
and its full and thorough comprehension is essential 
for every successful lawyer. 

With the foundation well laid, let the student read 
Kent’s Commentaries as carefully as he has the other 
work, and he will have imbibed a thorough knowl- 
edge of the fundamental law excepting procedure and 
evidence. The latter subject a thorough perusal of 
Greenleaf’s Evidence will give him as fully as he needs 
besides acquainting him somewhat with the elements 
of civil and criminal pleading. As to the matter of 
practice, and to a great extent of pleading, the inno- 
vations made by the codes which have been adopted 
in various States have rendered the subjects of far less 
moment than they formerly were. A knowledge of 
equity jurisprudence is to be acquired not so much by 
a study of text-books, as by an examination of the 
cases where its principles, so far as it has any, are 
enunciated and applied. 

The suggestions to students contained in the volume 
are, for the most part, selections from other writers, 
and, like all reading on this subject, are very entertain- 
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ing. How much use they would be to those they are 
designed for we cannot say, but we think, that like 
most good advice, they will be taken br those who 
read them with thankfulness, though the recipients 
will do about as they did before. There is no index to 
the work, and we agree with the author as to its ne- 
cessity. The book is reasonably well printed and 


bound. 
—————— 


NOTES. 


HE following partnership agreement we find in the 
Chicago Legal News. It first saw the light of the 
law in the Cincinnati Common Pleas Court, where it 
was held legally valid, though not perfect in its Eng- 
lish : 
** CrncInnaTI, Nov. 10, 69. 
“The undersiend are satisfeit with this contract & 
under the Firme Sibley, Murray & Co, Frame Besenes 
481 Plum St. betw. 15 & Wade St. Each Patner hase 
to work to the profet to the Besenes, if he dount work 
to the profet to the Besenes he kan expeckt no 
watches. Sicknes or Familie Besenes are not ent- 
cluded, if he dount tant to his Besenes at al, then he 
pusht out by majoryta out the Besenes, the oder Part- 
ners god the first rith to bay him out, or he has to put 
a oder man in his place were them oder Patners are 
satisfeit with. ach Patner can drow $15 00-100 
watches, if the Besenes erlaw it, each Patner can drow 
so moutsh then the oder. If a Patner get sick he is 
teitled to his fool watshes the first week, the oder time 
only half watshes if the Besenes erlaw it. If a Patner 
die his Familie can expeckt only the Profit from the 
Besenes or the Familie can sell the stock to the oder 
Patners or to a oder man were them oder Partners are 
satisfeit with. No Patner kan borrow money for his 
own person on the Besenes, the Besenes is not respon- 
sible for that money. If a Patner gos Secourte for am 
body, the Besenes got nothing to do with it. Ifa Pat- 
ner do outside Besenes, the Besenes has to pay it. 
Each half Jahr the first of January am the first of 
July the Stock has to be count up an the books am be 
settled. Each Patner is enteitled to 7 Per cent. each 
> eng the stock wat hie got more in Besenes then 
e oder.”’ 


The Supreme Court of Maine has decided that it is a 
violation of the Constitution of the United States to 
send tramps and general vagrants to the work-house, 
as it deprives them of liberty, without due process of 
law; and says the court, ‘‘If white men and women 
may thus summarily be disposed of at the North, of 
course black ones may be disposed of in the same way 
at the South. Thus the very evil which it was partic- 
ularly the object of the fourteenth amendment to 
eradicate will still exist.”.——-The following return of 
service is by a Wisconsin deputy sheriff: ‘* Monroe 
county, ss.: I, George B. Robinson, deputy sheriff of 
said county, do certify that I have been to the defend- 
ant’s usual place of abode, and find he is dead, and so 
I left a copy at his last and final abode in my county, 
to wit: on his grave, in the town of Ridgeville, he not 
leaving any family or funds behind. He leaves this 
world without a cent, and has gone where the plaintiff 
can’t sell him whisky. Alas! Tuteur is out, and Wei- 
gand is dead!” 


The Pall Mall Gazette of the 7th inst. says: ‘“‘ At the 
Bristol Assizes on Saturday, before Mr. Baron Amph- 
lett, Rev. E. J. Everard, Rector of the parishes of 
West Littleton and Tormarton, near Badminton, 
Gloucestershire, sued Rev. Dr. Horlock, who for some 
time had acted as his curate, for damages doue to his 
house during the defendant’s occupancy, owing to his 





negligently allowing certain animals to live in it. 
There was also a count charging the defendant with 
converting some of the plaintiff's hay to his own use. 
The defendant had paid £3 into court for damage, and 
£7 for the hay. From the statement of the plaintiff's 
counsel it appeared that Mr. Everard having been 
ordered away for the benefit of his health, Dr. Hor- 
lock, who was his curate, offered to take charge of both 
parishes on condition that he was provided with a 
curate and was allowed to live in the rectory house. 
To this the plaintiff agreed. The defendant also 
received permission to bring with him his favorite 
animals, and agreed to pay for any damage that might 
be done. On taking possession of the rectory he 
brought with him twenty-seven white mice, three 
loose pigeons, a hawk, allowed to range about the place, 
a dove, which went out and in the rooms, nine small 
birds, five large dogs, three pugs, a Skeye terrier, a 
squirrel, three cats, five horses and one monkey, with 
which he occupied the rectory from October, 1875, to 
April, 1876. When the plaintiff returned he found 
that the dogs and the cats, the squirrel and the mon- 
key, and all the animals had been quartered in various 
bedrooms. The plaintiff, in fact, complained that the 
rectory had become a perfect pest-house. The stables, 
too, were found in such a bad state that a considerable 
time elapsed before they were rendered fit to receive 
horses. The damage to the premises was estimated at 
£50 or £60, and the value of the hay consumed £15. 
For the defense it was contended that the plaintiff had 
been called upon by his bishop and the patron of the 
living, the Duke of Beaufort, to ‘make good certain 
dilapidations,’ and that he was trying to make them 
good at the defendant’s expense. As the case ad- 
vanced, at the suggestion of the judgea formal verdict 
for the plaintiff for the amount of damages demanded 
was consented to, subject to reference.”’ 


——__——————. 
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CURRENT TOPICS. 


1 ne advantages of the position of a litigant, or, 

at least, of an unsuccessful one, in England 
over one in France, is shown by the different posi- 
tion in which the friends of two defendants who 
were defeated were placed. In the well-known case 
of Jenkins v. Cook, where the last-named party was 
cast in costs, and required to specifically perform a 
certain act to which he objected, not only were his 
costs paid by admiring friends, but so large a sum 
has been received by him in donations that the say- 
ing, that ‘‘the position of the defendant is better,” 
has received an illustrious exemplification. The 
French party-defendant was the editor of The Re- 
publique, of Nevers, who made some severe attacks 
upon a French politician, which prevented that 
politician from taking a seat in the Assembly, to 
which he had been elected. It is said that the result 
of such absence secured the Republic from destruc- 
tion. The slandered member, however, sued the 
newspaper for libel, and, at the same time, an- 
nounced himself as a candidate for re-election to 
the Assembly. He was triumphantly elected, and 
also won his libel suit, the editor of the newspaper 
being condemned to pay the member 10,000 francs 
damages besides 25,000 francs in fines. He was una- 
ble to pay these sums, and appealed to his friends, As 
he had saved the Republic, the leading republicans 
felt it their duty to save him, and a subscription was 
started for the purpose of raising money to that end. 
But the French law, which believes in every one bear- 
ing his own burden, forbids the opening of a subscrip- 
tion to satisfy a legal judgment against any person. 
Subscribers were obtained, and the paper upon 
which their names were spread out having fallen 
into the possession of an enemy, was reproduced 
by the art of lithography. It is said that the matter 
will be brought before the Chamber of Deputies, as 
the signatures of some prominent persons appear on 
the subscription list. The unfortunate editor will 
possibly disagree with an old saying, ‘‘They do 
these things better in France.” 


One of the chief causes of dishonesty in commer- 
cial and financial transactions is the difficulty in pro- 
ceeding criminally against those who derive benefit 
from such dishonesty. Out of the numerous defaulters 
in banks and other institutions dealing with money, 


Vor. 14.— No. 10. 


very few are prosecuted on behalf of the people, and 
of those prosecuted no more than a tithe are con- 
victed and punished. The boundary line between 
embezzlement and breach of trust it is sometimes 
difficult to determine, and doubts are in favor of 
the accused person. Then a hope of obtaining 
from his sureties and friends the whole or a portion 
of the sum lost, delays prosecution, and the mat- 
ter usually ends in compromise. But there is a 
form of swindling which is practiced, not by 
clerks and trustees, but by those who occupy 
positions more or less prominent in the financial 
world, and which amounts morally to obtaining 
money under false pretenses, which with us is wholly 
unpunishable. A banker or broker will represent 
corporate obligations that every one who carefully 
investigates concerning them will see to be wholly 
worthless, as being a certain safe investment, 
wherein even trust funds may be placed without 
fear. Some go so far as to give, in the newspaper 
advertisements, their personal guarantee of the 
soundness of the ‘‘ security.” This has been done 
recklessly in years past, and many influenced by 
the statements made by firms of high standing, 
commercially, have invested in valueless bonds 
funds that they could not afford to part with. 
Another form of swindle, which is not only beyond 
the reach of the penal law, but is perpetrated 
under the forms of law, is the misuse of savings 
bank deposits by those having control of those 
concerns. This kind of institution, which, so far 
as the law under which it is created goes, is in- 
tended to afford to those with scanty means a place 
of deposit secure beyond question, has been found 
in several instances in New York city to be a broken 
reed. The result of losses to small depositors 
through such means is disastrous not only to those 
who have directly lost, but to the community at large, 
by tending to destroy the disposition to save money, 
which is one of the chief influences toward securing 
public order. The penal law should be such as to 
reach all these derelictions. If it did so we should 
have fewer of them. 


The English penal law does reach irregularities by 
bank managers, and with a strong hand. During the 
years 1874 and 1875 one Richard Banner Oakley estab- 
lished and maintained in England a financial institu- 
tion known as ‘‘ The Co-operative Credit Bank Limit- 
ed.” This organization issued prospectuses setting 
forth in glowing terms the great profits made by bank- 
ers. It was alleged therein that these profits were never 
shared with the depositors who furnished the funds 
to keep the bankers agoing. Mr. Oakley announced 
that he had established a new system, in which the 
profits would go to their rightful owners, and, to show 
that he meant business, offered eighteen per cent 





interest on deposits and a participation in the sur- 
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plus profits of the bank. Such an offer would, to 
the experienced man, bear on its face a dishonest 
purpose; but all are not experienced, and Mr. Oak- 
ley was able to secure deposits to the amount of 
over $200,000. His dealings with this deposit fund 
were not wholly honest, and the bank, in the course 
of time, collapsed. For his eccentricities in busi- 
ness Mr. Oakley has lately been sentenced to five 
years penal servitude. 


Among the acts passed during the last session of 
congress is one which is designed to take away a 
part of the oppressive features of the bankruptcy 
law, by providing that a bona fide assignment by a 
debtor, under State laws, without preferences, will 
not bar a discharge in bankruptcy of such debtor. 
This is a very proper amendment. 


Another act of congress which passed the last 
day of the session is of interest to notaries public 
and United States commissioners. By that act it is 
provided that notaries public in the various States 
and territories are authorized to take depositions 
and do all other acts in relation to taking testimony 
to be used in the United States courts, and to take 
affidavits and acknowledgments in the same manner 
and with the same effect as commissioners of the 
United States circuit courts may now lawfully take 
or do. We doubt the propriety of this legislation, 
but perhaps no harm will flow from it. 


The Chicago Legal News takes issue with us upon 
the question of abolishing the grand jury. Its 
reasons for doing away with that institution are thus 
stated: ‘‘ We do believe that before a person is com- 
mitted to prison, there to remain for weeks and some- 
times months, he should have an opportunity at 
least to show that he is not guilty of the crime with 
which he is charged. Under the grand jury sys- 
tem, how many men who were entirely innocent of 
the crime with which they were charged, because 
they were unable to get bail, have remained in jail 
months, and sometimes years, awaiting trial, who, 
if they could have met their accusers face to face, 
on a preliminary examination, would have been 
able to have removed all suspicion, and shown that 
the charges were made through malice, and without 
foundation.” We do not understand that anywhere 
where the grand jury exists a person accused of 
crime is deprived of the right to an immediate ex- 
amination and a discharge if it is not shown that a 
crime has been committed and that there is prob- 
able cause that the accused is guilty. The alleged 
criminal may, if he wants to, in all the States with 
whose laws we are familiar, now meet his accusers 
face to face, and if he has the desire and ability to 
establish his innocence, may do so in advance of the 
sitting of the grand jury. The grand jury may, 





indeed, indict one who has not been arrested and 
held, and this fact often prevents the issuing of a 
warrant against a respectable citizen upon the charge 
of a malicious person, the magistrate telling the 
applicant to go before the grand inquest. Thus 
many groundless accusations never reach the public 
ear. With the grand jury abolished, every charge 
would necessitate an arrest and a public examination, 
and innocent men who, on the present system, are 
not personally troubled, would be subjected to an- 
noyance and humiliation, not to say expense, in 
order to vindicate their innocence. 


With the opening days of this month the long 
vacation of the courts, if we can in this country use 
such an expression, will terminate. Legally there is 
with us in New York no intermission of judicial 
sittings, and the lawyer in practice is liable to be 
called upon during any day in the year to institute, 
proceedings or take part in those already pending. By 
a sort of common consent, however, the circuit courts 
and courts of appeal, both intermediate and of last 
resort, usually adjourn over August, and of late years 
the appellate courts have included July in their 
vacation. This is proper, and we hope the time 
will eventually come when all civil judicial pro- 
ceedings, not of pressing necessity, will be inter- 
mitted during two months of the year. The long 
vacation in England is felt to be a benefit to the 
litigating world there, although the weather is, dur- 
ing the months while it lasts, of the most agreeable 
temperature. How much more would such a rest 
from duty benefit those of us here who do business in 
the cities where during the last two months of summer 
the weather is not merely uncomfortable but oppress- 
ive and even dangerous. A general understanding is 
not enough to accomplish what is needed. A rule 
that no reference in a litigated case should be 
moved during July and August, and that exten- 
sions of time until September, to plead, would be 
granted upon application upon all suits commenced 
by summons and complaint during the months of 
July and August would be proper, and accomplish 
what is needed. Justice might sometimes be de- 
layed, but the legal profession should be cared for 
as well as their clients, 


The association for the reform and codification of 
the law of nations holds its next conference at 
Bremen, commencing on the 25th of the present 
month. The subjects to be considered, a list of which 
we present in another part of this number, are all 
of importance, demanding present attention. Those, 
however, that we trust the conference will particu- 
larly investigate are ‘‘ International coinage and 
mint regulations,” which the late remarkable fluctua- 
tion in silver has brought into prominence, and the 
‘‘ Extradition of criminals,” etc., upon which the 
discussion of the Winslow case has shed much light. 
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Section 548 of the Code of Remedial Justice puts 
an end to an institution concerning the existence of 
which since the adoption of the Code there has 
been much discussion. We refer to the writ of ne 
ereat. See Johnston v. Johnston, 16 Abb. Pr. 43; 
Fellows v. Heermans, 13 id. (N. 8.) 1. The necessity 
for the continuance of the writ does not appear, in- 
asmuch as all the rights which ought to be secured 
thereunder, may be secured by an order of arrest. 
Still as the old Code did not in so many words abol- 
ish it, the courts would sometimes grant a writ and 
thus keep useless practice alive. 


The case of Nugent v. Smith, which we give in the 
present number, contains an elaborate argument 
upon the question what is an act of God which will 
relieve a common carrier from liability. The mean- 
ing of the expression has never before been judi- 
cially passed upon, though the text-books have 
attempted to define it. Yet, after all, the application 
of the term in every case must depend upon the 
circumstances of the case itself. What at one time 
amounts to an ‘‘act of God” at another would be 
nothing but the result of carelessness. As to the 
use of the term we think the remarks of counsel in 
Dexter v. Norton, 55 Barb. 279, are very proper. 
‘¢There seems to be an inclination sometimes among 
jurists to attribute to the Almighty what cannot be 
distinctly charged upon any one else. It would be 
better for them to follow the advice which Horace 
gives to dramatic authors, not to introduce a God 
upon the stage except in a crisis worthy of such an 
awful intervention, ‘ Nee deus intersit nisi dignus vin- 
dice nodus inciderit,’” 

——__—. = 
NOTES OF CASES. 


N Sanders v. Stuart, L. R., 1 C. P. D. 326, the 
defendant’s business was to collect telegraphic 
messages for transmission to America and other 
places. The plaintiffs intrusted todefendant a mes- 
sage in cipher, which was unintelligible to the de- 
fendant, for transmission to America. The defendant 
negligently omitted to send the message. The con- 
sequence was that the plaintiffs lost a sum of money 
which they would have earned for commission upon 
an order to which the message related. The court 
held that plaintiffs could not recover the sum of 
money which they had failed to earn, but only nom- 
inal damages. The court adopted the rule laid 
down in the leading case of Hadley v. Baxendale, 9 
Exch. 341, as applied totelegraphs. The rule there 
is that the party breaking the contract is liable for 
such damages as naturally and directly arise from 
the breach. In the case of the telegraph this would 
reduce the recovery to the price paid for the dis- 
patch and the expense incurred in sending it. In 
the case at bar the court intimated that there might 
be a distinction between a person whose business it 





was to collect telegrams and a telegraph company 
which sent them. A similar rule in an action against 
a telegraph company was laid down in Baldwin v. 
U. 8. Telegraph Oo., 45 N. Y. 750; 8. C., 6 Am. 
Rep. 165. In both the principal case and the one 
last cited, there was nothing in the message itself 
to indicate that care or speed in its delivery was 
important. See also Western Union Telegraph Oo. 
v. Graham, 1 Colorado, 230; 8. C., 9 Am. Rep. 136, 
and the note at page 149, which gives a careful and 
extended view of the question of liability of tele- 
graph companies for mistakes. 


The case of Phillips v. Barnet, L. R., 1 Q. B. D. 
436, is a novel one. The plaintiff, who had been the 
wife of the defendant and had obtained against him 
a decree of divorce, a vinculo, afterward sued him 
for damages from an assault committed by him upon 
her during coverture. The court held that the action 
was not maintainable, upon the principle that hus- 
band and wife are one person and cannot sue each 
other. The decree of divorce does not make a mar- 
riage void ab initio, but merely terminates the con- 
tract, and such decree does not make that a cause of 
action which was not one before. The case, as re- 
marked by the court, involves a new question in 
England, and one which we have not seen in our 
own courts. It has been held, however, that after a 
divorce a married woman can sue for personal injury 
done to her by a third person during coverture, and 
for the loss of time, expenses of medical services, etc., 
during the same time. Peru v. French, 55 Ill. 317. 


In Rafferty v. People, 69 Til. 111, the plaintiff 
in error was indicted for murder in killing a police 
officer while resisting the attempt of the latter to 
arrest him. The arrest was being made under a 
warrant which had originally been signed in blank 
by a police justice, and left with a police sergeant 
to be filled out as the exigency might require. It 
was filled out by such sergeant with the name of the 
plaintiff in error, in the absence of the magistrate, 
the charge being a violation of an ordinance of the 
city of Chicago. The court held the attempted 
arrest was illegal, and that the plaintiff in error was 
not, under the circumstances, guilty of murder but 
only of manslaughter. In this they follow Hale’s P. 
C. 465; Housin v. Barron, 9 Term Rep. 122; Rer v. 
Hood, 1 Moody, C. C. 81; 1 East P. C. 110, 111. 
See also Commonwealth v. Denio, 4 Mass. 391; 
Tacket v. State, 4 Yerg. 392; Noles v. State, 26 Ala. 
31; Commonwealth v. Carey, 12 Cush. 546; Roberts 
v. State, 14 Mo. 146; Galvin v. State, 6 Cold. 291; 
State v. Oliver, 2 Houst. 605. All these authorities 
hold with the principal case, that if an arrest under 
color of legal authority be illegally attempted, the 
killing of the person arresting not in malice but in 
resisting the arrest is but manslaughter. 
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RUFUS CHOATE. 
(CONCLUDED.) 

HOATE was a master of the playful anti-climax. 
In acase where he defended a sea captain 
against a charge of giving his crew bad and insuffi- 
cient food, there was an amusing instance of this. 
One of the sailors testified that on Sunday they had 
‘* duff,” or flour-pudding and molasses; on Tues- 
day, ‘‘dundy-funk,” or mince-meat and potatoes; 
on Thursday, ‘‘lob-scouse,” or a stew. It also ap- 
peared that they put in at the Cape de Verds and 
procured a large supply of squashes, and only a 
dozen onions, which the captain distributed to the 
crew, retaining one onion for himself. Out of this 
Choate constructed the following: ‘‘It is in evi- 
dence, gentlemen of the jury, that we had duff on 
Sunday, dundy-funk on Tuesday, and on Thursday 
that delicious compound, lob-scouse. And not only 
did the captain furnish an abundant supply of that 
esculent and succulent vegetable of the tropics, the 
squash, but with his own hand,— aye, with his own 
paternal hand,— he divided the onions among that 
ungrateful and rebellious crew!” Of an absent 
witness he said: ‘‘ Was he ill or in custody? Was 
he in Europe, Asia, or Africa? Was he on the Red 
Sea, or the Yellow Sea, or the Black Sea, or the 
Mediterranean Sea? Was he at Land’s End or John 
O’Groat’s house? Was he with the Commissioners 
on our north-eastern boundary, drawing and defin- 
ing that much vexed boundary-line? Or was he 
with General Taylor and his army at Chihuahua, or 
wherever the fleeting south-western boundary line 
of our country may at this present moment be ? 
No, gentlemen, he was at none of these places (com- 
paratively easy of access), but he was at that more 
remote, more inaccessible region, whence so few 
travelers return — Roxbury.” Nothing can be more 
exquisite than this badinage in his peroration in a 
hotly-contested railroad case: ‘My friends, the 
president and directors of the Boston and Worces- 
ter Railroad, honorable and high-minded men as I 
know them to be, have probably considered that 
they should not be justified in paying to the plain- 
tiff the large sum of money claimed in this case 
without the protection of a judgment in a suit at 
law; but I have no doubt, gentlemen, if you estab- 
lish the liability, every one of them would lay 
his hand on his heart and say, ‘ give her all she asks, 

and God bless her !’” 

If Choate had a bad case —and his cases in his 
later life were generally difficult, not to say desper- 
ate ;— if the facts were too earthy and stubborn, 
and every thing seemed insuperable; then it was 
that he displayed his greatest art, and brought into 
requisition all the resources of his genius. Gently 
and insensibly he would entice the jury into his aerial 
carriage; gently and insensibly he would lift them 
up from earth and its hard facts, into a rarified and 











glittering region of his own, whence they could 
look down upon the globe which they had left as a 
very little and far-off thing, and where the magician 
could make for them new laws, new reasons, new 
facts, new motives, new considerations of his own, 
and cause them not to regret and even to forget the 
world which they had left. Thus it was, when 
some one asked Choate how he was going to avoid 
the force of some very ugly fact, and how he ex- 
pected to shut the eyes of the jury to it, that he re- 
plied, ‘‘ why, sir, Ishall jump them right over it.” 
It was vain for any one to try to resist his influence 
at these moments. His ascent created a vacuum into 
which every one was swept, the spectators, the bar, 
sometimes the judge. In vain the grave chief-jus- 
tice snatched at the drag-rope to draw him down 
to earth; the orator had drawn it up after him. 
But all this time the advocate preserved his connec- 
tion with the solid globe by a slender and invisible 
thread, which prevented his soaring off into irre- 
claimable wandering, and by which he gently and 
soberly regained his footing on the earth. And 
after bis descent every thing went on again regu- 
larly and in the accustomed manner, and his plain- 
ness, sobriety and shrewd matter-of-fact manner 
restored the jury to their accustomed sphere 
of thoughts, and made them believe that what 
he had showed them above was part of the nor- 
mal routine of life. In these moments Choate 
was unapproachable. Men might sneer at him 
before, and doubt about him afterward, but in 
the moment he was supreme. When we recall these 
triumphs, we may ask with Choate upon Kossuth: 
“ When shall we be quite certain again that the 
lyre of Orpheus did not kindle the savage native to 
a transient discourse of reason,— did not suspend 
the labors and charm the pains of the damned,— 
did not lay the keeper of the grave asleep, and win 
back Eurydice from the world beyond the river, to 
the warm, upper air?” 

Choate was solidly grounded in the law. His 
legal knowledge was extensive and accurate. He 
did not only rely upon a few useful principles 
picked up at the outset, or gleaned by the way in 
the course of an active career, as is often the case 
with men of quick comprehensions and ready 
tongues, but he had studied law deeply and sedu- 
lously. He continued to read law, in the elemen- 
tary writers and in the current reports, daily all 
through his life, as his journals disclose. He was 
a model law-student in industry and in method. He 
read the reports, pen in hand, frequently making a 
brief on each side and writing out a decision for 
himself, and then comparing them with the argu- 
ments and decision in the case. He could argue a 
law-point as learnedly, as logically, and as una- 
dornedly as any Dryasdust of our profession. In- 
deed his power of reasoning closely and consecu- 
tively was almost as wonderful as his oratorical and 
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rhetorical gifts. His constitutional arguments and 
his Congressional speeches demonstrate this. Mr. 
Parker, in his excellent Reminiscences of Choate, 
felicitously observes on this point: ‘‘In his wildest 
and most far-fetched excursion for analogies, his 
flight soars from such a massive ground-work, that 
though the adversary smile, he must also shake ; 
just as the gala decorations of the heavy sides of a 
three-decker mantle in bright bunting her grim 
batteries; but through flowers and through ribbons 
we see all the time those terrible, death-dealing, 
powder-stained muzzles still there.” 

In addition to the more showy accomplishments 
of the advocate, Choate possessed unfailing tact, 
imperturable self-possession, superb courage, stead- 
fast self-reliance, and chivalric courtesy. In the 
difficult art of eliciting evidence he was most ad- 
mirable. No cause ever seemed desperate; his 
courage and spirits rose with difficulties; like the 
American army in Mexico, he never knew when he 
was beaten. How suddenly and quietly would he 
change front in presence of the enemy! Nothing 
ever threw him off his balance. In his courage and 
self-possession he was unlike many aggressive advo- 
cates, who are apt to lose heart if their first onset 
fails. He never lost his temper, but in all the strifes 
and anxieties of a strenuous rivalry he preserved 
his sweetness and kindness. His brethren, especi- 
ally the young men, of the bar cherished for him 
the same affection which smoothed Erskine’s career. 
In a word, it may be said of Choate, with a close 
approximation to truth, that he never committed a 
fault, either of head or heart, in the trial of a 
cause. Two other points must be noted —his won- 
derful memory and his solid common sense. He 
remembered every thing, even to the smallest details 
and exactest shades of evidence, and in all his ef- 
forts there was a basis of shrewd, every-day Yankee 
common sense, which he never stepped away from, 
even in his wildest and most extravagant moments. 

Choate was a great worker with the pen. He 
took notes in his trials most assiduously, and always 
spoke from a great pile of manuscript, covered with 
his cabalistic writing, which fell like leaves upon the 
floor as he proceeded. His finest passages he 
wrought out with the pen whenever he could, to fix 
them in his mind,— not to read. The night before 
a summing-up he would sometimes write all night. 
This practice accounts for the artistic perfection of 
his longest sentences. He always studied pen in 
hand, and always standing or partly supported bya 
high chair at a high desk. Another means of dis- 
cipline was his habit of translating. A most accom- 
plished classical scholar, not a day of his life passed 
without his reading at least a few lines of Greek, 
Latin, and French. The admirable translations 
from Thucydides and Tacitus published in his works 
attest his skill and industry in this regard. He was 
also a great general reader, pursuing regular courses 





of classical and elegant reading, and devouring all 
current literature. This he kept up even in Con- 
gress, and when traveling abroad. One entry in 
his journal at this period will furnish evidence on 
this point: ‘ My readings have been pretty regular 
and almost systematic. Phillipp’s Evidence, with 
notes, Johnson, The Tatler, The Whig Examiner, 
and Milton in the morning-—some thoughts on the 
Smithsonian Fund, and one or two other Senatorial 
matters in the forenoon, and the Odyssey, Thucydi- 
des in Bloomfield, Hobbes, and Arnold, Demos- 
thenes for the Crown, Tacitus, Juvenal, and Horace 
de Arte Poet, with Dacier and Hurd. For the rest I 
have read Jeffrey’s contributions to the Review, and 
have plunged into a pretty wide and most unsatis- 
factory course of inquiry concerning the Pelasgi, 
and the origin of Greek culture, and the Greek 
mind. Upon this subject let me set down a few 
thoughts.” He was an enthusiast upon Cicero and 
Burke, whom he knew almost by heart. He accu- 
mulated a fine miscellaneous library of seven thou- 
sand volumes, in which he spent some hours every 
day or night. He had traveled abroad, and his 
journals are full of suggestive and graphic reminis- 
cences of his wanderings. 

Of Choate’s marvellous law speeches we have 
nothing but fragments — shining and beautiful, to 
be sure, but still only fragments, which we regard 
as admiringly and as sadly as we might a few mar- 
ble chips, remnant of an antique statue. His Con- 
gressional, literary, and occasional speeches are pre- 
served in two volumes, and are charming reading. 
His Eulogy on Webster is the finest ever pronounced 
on any man, and his addresses on The Conservative 
Force of the American Bar, Eloquence of Revolu- 
tionary Periods, The Judicial Tenure, and those on 
New England history and civilization are mines of 
precious and beautiful wisdom. In the last particu- 
larly his ardent patriotism and his pure and lofty 
political ideas illuminate every page, and thrill the 
soul of every man who loves his country, like the 
utterances of Webster himself. It was after listen- 
ing to one of these speeches that the great master 
Everett said: ‘‘I was unwilling to believe that the 
noble strain, by turns melting, persuasive, and 
sublime, had ended. The music of the voice still 
dwelt upon my ear; the lofty train of thought ele- 
vated and braced my understanding; the generous 
sentiments filled my bosom with delight, as the peal 
of a magnificent organ, touched by the master’s 
hand, thrills the nerves with rapture and causes 
even the vaulted roof to vibrate in unison. The 
charmed silence seemed for a while to prolong the 
charming strain, and it was some moments before I 
was willing to admit that the stops were closed and 
the keys hushed.” 

The traits of Choate’s private character were such 
as the biographer loves to dwell upon. His accessi- 
bility; his simplicity; his playfulness; his charita- 











162 





THE ALBANY LAW JOURNAL. 











bleness; his contempt for gain; his strong domestic 
attachments; his fondness for music; his passionate 
love of the ocean; his wonderful conversational 
powers; his amusing carelessness about money and 
his ignorance of accounts; the innocent purity of 
his life; his religious nature ;— all these are things 
of which much has been written, and of which too 
much cannot be said. 

The best tribute to Choate’s genius is the testi- 
mony of his brethren at the bar. His influence over 
them was omnipotent, Lawyers are not critical and 
cold listeners; they surrender themselves as readily 
and unreservedly as any others to the spell of ora- 
tory; they feel more deeply than any others the 
power of their brethren. So Loring, in a sentence 
worthy of Choate himself, said: 


“His remembrance of every fact, suggestion, or implica- 
tion involved in the testimony, of even the remotest admis- 
sion by his adversary,— his ready knowledge and applica- 
tion of every principle of law called for at the moment,— 
his long forecast and ever watchful attention to every new 
phase of the case, however slight,— his incredible power of 
clear and brilliant illustration,— his unexampled exuber- 
ance of rich and glowing language,— his wonderfully me- 
thodic arrangement, where method would best serve him, 
and no less wonderful power of confusion and dis- 
location of forces where method would not serve him 
— his incredible ingenuity in retreating when seemingly 
annihilated, and the suddenness and impetuosity, with 
which, changing front, he returned to the charge, or rallied 
in another and unexpected direction, — and the brilliant 
fancy, the peerless purity, and fascinating glow of language 
and sentiment, with which, when law, and facts, and argu- 
ments were all against him, he could raise his audience 
above them all as things of earth, while insensibly persuad- 
ing it that the decision should rest upon considerations to 
be found in higher regions, and that a verdict in his favor 
was demanded by some transcendent equity independent 
of them all; at times surpassed all previous conceptions 
of buman ability.” 


So Dana said: 


““In his presence I felt like the master of a small coast- 
ing vessel, that hugs the shore, that has run up under the 
lee to speak a great homeward-bound Indiaman, freighted 
with silks and precious stones, spices and costly fabrics, 
with sky-sails and studding-sails spread to the breeze, with 
the nation’s flag at her masthead, navigated by the myste- 
rious science of the fixed stars, and not unprepared with 
weap of def , her decks peopled with men in strange 
costumes, speaking of strange climes and distant lands.” 





So too Sprague: 

“I believe him to have been the most accomplished ad- 
yocate that this country has produced. * * * His 
matter, manner, and diction, created such interest and 
pleasure in what was uttered, and such expectation of new 
and striking thoughts and expressions to come, that at- 
tention could not be withdrawn. With a memory stored 
with the choicest literature of our own and other langua- 
ges, and astrong, vivid, and prolific imagination, his argu- 
ment was rarely decked with flowers. It presented rather 
the grave and gorgeous foliage of ourresplendent autumn 
forest, infinite in richness and variety, but from which we 
should hardly be willing to spare a leaf or a tint. Such was 
his genius, his opulence of thought and intenseness of ex- 
pression, that we involuntarily speak of him in unmeasured 
and unqualified terms.” 


What must that oratory have been the very mem- 
ory of which could make his brethren so eloquent! 





Above all, Webster, the great oracle, said, ‘‘ Choate 
is a wonderful man — a marvel.” 

Our bar will probably never hear another Choate. 
Such genius appears only at long intervals. But if 
in the course of time the man should arise, the oc- 
casion will have passed away. Indeed it has already 
passed away. The day of elaborate forensic oratory 
is over. The clamorous spirit of trade has usurped 
our courts. Adam is now so busy that he has no 
time to heed the voice of the archangel in his ear. 
What would a Pinkney or a Choate do under the 
wet blanket of the one-hour rule? What tolera- 
tion would their exhaustive efforts meet from courts 
and juries of this day, when our calendars are over- 
crowded, and citizens are impatient to be at their 
business and in haste tobe rich? But it is good to 
recur to these great men and to study their charac- 
ters and methods. Their lives exhort us to the 
same useful and tireless labor which made them 
great, and inspire us with a fresh love for our pro- 
fession, which they so ardently loved, and of which 
Choate himself, so richly cultured and so diversely 
learned, said, “ there is nothing else in the world to 
like.” When Choate lay dying, in a room where 
his bed commanded a view of the ocean, he said to 
his attendants: ‘‘If a schooner or sloop goes by, 
don’t disturb me; but if there is a square-rigged 
vessel, wake me up.” So we may well let a thou- 
sand common lives go by, unheeded, but how alert 
shouid we be to a life like Choate’s! As we con- 
template the life of this inspired orator and patriot, 
we may exclaim, adapting his own words in which 
he breathed his aspirations for one more glimpse of 
the departed Webster: ‘‘Oh for one hour of Choate 
One more roll of that thunder inimitable! 
One more throb of 


now! 

One more peal of that clarion! 

American feeling!” 
—_———______—. 


AN EXTRADITION CODE.* 


'NHE rapid increase in the number of extradition 

treaties entered into by nations of late, leads to 
the inquiry whether a general and uniform system of 
law on the subject could not be substituted for the 
special and dissimilar treaties which now exist. If 
this could be accomplished, there would be a great 
gain to international law, not only scientifically but 
practically speaking. Whatever may have been the 
opinion or the practice of nations a century ago, it is 
now quite well settled that the extradition of crim- 
inals cannot be exacted without an express treaty to 
that effect. There is now no common-law obligation to 
surrender persons committing crimes within the juris- 
diction of one nation and escaping into the jurisdic- 
tion of another. In order to procure the surrender of 
criminals it is, therefore, necessary to establish a code 
or treaty, declaring the respective rights of the parties 
thereto, the offenses for which extradition may be 





* Extradition. Being the chapter on that subject in 
Field’s International Code, reprinted for the consideration 
of persons interested in the subject. New York: Tobitt & 
Bunce, Printers, 1876. 
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procured, and the incidental conditions which must 
be complied with. Hitherto no general convention, 
among nations, has been arranged, upon the subject 
of extradition. Great Britain, France, Germany, the 
United States, and other nations, have each had sep- 
arate and special conventions with the others on the 
subject. 

It is now believed that the time has come when a gen- 
eral and uniform treaty or code upon the subject of 
extradition is practicable. The advantages of such a 
code are too evident to need explanation. There would 
be the same benefits arising, as there always are when 
law passes from the region of the particular and dis- 
similar to the general and uniform. The difficulties in 
the way of the formation and adoption by the princi- 
pal nations of an extradition code applicable alike to 
all the nations parties thereto, lie in the differences 
which exist in the modes of punishment and admin- 
istration. The modes differ more widely between the 
oriental nations and the nations of Europe and Amer- 
ica than between the nations of Europe and America 
themselves. The modes of punishment in China and 
in England differ widely; aud a criminal extradited 
from China to England would fare very differently 
from what he would were he extradited from England 
to China, although the offense might be the same, in 
both cases. But the modes of punishment in France 
and Germany, for instance, are so similar that it 
would make little difference to the criminal which 
nation made the demand or which the surrender. But 
it may be assumed that wherever the penalties and the 
administration of criminal justice are similar, as among 
the nations of Europe and America (with few excep- 
tions), there a general extradition convention or code 
is possible and practicable, precisely in the same way as 
it was feasible and desirable for those nations to enter 
into a general postal convention or code establishing 
uniform laws and rates upon that subject. 

It was with a view, doubtless, to illustrate howa 
general code of the kind proposed could be established 
that the chapter relating to extradition from Mr. 
Field’s International Code has been reprinted. The 
subject of extradition is one of growing importance; 
the recent cases arising under the treaty between the 
United States and Great Britain have contributed to 
render the subject just now one of paramount inter- 
est in international affairs. The number of cases de- 
manding an application of the extradition laws is con- 
stantly increasing; and it is quite time that not only 
Great Britain and the United States, but many other 
nations, were considering improvements in those laws 
and the feasibility of establishing a uniform system 
for the principal nations of Europe and America. 

Mr. Field has endeavored to gather from the con- 
ventions of nations, the opinions of writers on inter- 
national law, and from the decisions of the judicial 
and political authorities, the general principles gov- 
erning the extradition of criminals between leading 
and enlightened nations, and has expressed those prin- 
ciples in the form of a code of laws. In so doing he 
seems to have fulfilled admirably the duties of a codi- 
fier. Keeping his own personal opinions considerably 
in the background, he has succeeded in eliminating, in 
an impersonal manner, the great principles of extra- 
dition, from the mass of authorities and from the 
widely scattered data furnished by the best expression 
of international sentiment in different parts of the 
world. To say that this is no very easy task would 
be superfluous — to say that it is a Herculean labor, as 





great as it is praiseworthy, and requiring the nicest 
judgment and appreciation of international opinion, 
would be no more than just. 

We propose to notice some of the chief points of the 
Code of Extradition as projected by Mr. Field. The 
first article of the chapter on extradition is Article 210 
(the Articles being numbered from the beginning of 
the entire International Code), and provides as fol- 
lows: 

“Each nation, on demand made by another nation, 
through its supreme executive authority, in the manner 
provided in this section, and at the expense of the demand- 
ing nation, must deliver up to justice, persons who being 
accused of any of the crimes enumerated in Article 214, 
committed within the jurisdiction of the latter, are found 
within the jurisdiction of the former.” 


This Article lays down the right and duty of extradi- 
tion as now generally recognized in treaties. Article 
214, mentioned above, enumerates the offenses for 
which extradition should be accorded, and includes 
the following: Abortion, arson, barratry, bigamy, 
burglary, counterfeiting, crime against nature, embez- 
zlement, false pretenses or false tokens, forgery, kid- 
napping, larceny (punishable by the law of the demand- 
ing nation by imprisonment exceeding one year), 
maiming, manslaughter, murder, perjury, piracy, rape, 
robbery (with violence or intimidation), and slave- 
trading — twenty offenses in all. This is a larger 
number than has generally been included in treaties; 
but the tendency is toward an enlargement of the 
number of extraditable offenses. If any nation should, 
by reason of peculiar circumstances or conditions, 
desire to render other offenses extraditable, they could 
so provide by a supplementary convention applicable 
only to themselves. The offenses named are “such as 
the general experience and better opinion mark as 
proper subjects for extradition.’’ Art. 214, note 2. 

By Art. 215, the following classes of offenses are 
excepted from the application of the extradition laws: 
1. Crimes or offenses of a purely political character. 
2. Any offenses committed in furthering civil war, in- 
surrection or political commotion, which, if committed 
between belligerents, would not beacrime. 3. Deser- 
tions from or evasions of military or naval service. 
4, Offenses committed before this section took effect. 
5. Offenses, which by reason of the lapse of time, or any 
other cause, the demanding nation cannot lawfully 
punish. 

The first, second and third exceptions recognize the 
fact that offenses against the governmental organiza- 
tion, as distinguished from offenses against the people 
as such, are not extraditable. Some difficulty may be 
experienced in regard to Exception 4, inasmuch as 
some governments might desire that the convention 
should be retroactive as to offenses of recent date. 
This exception, however, is usual in American treaties, 
although we believe that under the recent treaty 
between the United States and Belguim, Carl Vogt 
was extradited for an offense committed prior to the 
convention. Should the United States and Great 
Britain soon enter into a new treaty of extradition, it 
is not improbable that the convention would be made 
retroactive to a limited extent so as to include the case 
of Winslow. It might well be provided that for some 
of the gravest crimes, such as murder and robbery, 
the code should be retroactive. 

It seems to be the generally received rule that no 
nation is bound to deliver up its own subjects. Fioré 
(Nouveau Droit International, vol. 1, p. 369): Blunt- 
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schli (Droit International Codifié, § 399). But it would 
seem that this exception depends upon the similarity 
or dissimilarity of criminal justice in the nation 
demanding and the nation surrendering. Thus, there 
is little reason why a citizen of the United States hav- 
ing committed a crime in England and having escaped 
to his own country, should not be reclaimed by Great 
Britain for punishment, the similarity of criminal 
justice in the two countries being very great. But in 
case a citizen of the United States commits a crime in 
Japan and escapes to his own country, there might be 
a good reason why Japan could not reclaim the criminal 
to be punished according to the peculiar and cruel laws 
in force in Japan. The United States might not be doing 
its duty to its citizens should it permit such an extra- 
dition. Yet it might be the duty of the United States 
to see that the offending citizen should be punished 
according to its own law. And we should recommend 
that, if the code excepts subjects of the nation to 
which the criminal has returned, from the application 
of the extradition provisions, a provision should be 
inserted to the effect that such nation should be bound 
to see that the criminal is punished according to its 
own law. But there is no great objection, we should 
think, to the extradition of a nation’s own subjects 
where the laws and modes of punishment of the de- 
manding nation are kindred to those of the surrender- 
ing nation. Such a similarity exists among the prin- 
cipal nations of Europe and America; and if the pro- 
jected code should be adopted by these nations alone, 
it would be well to abandon the doctrine that a 
nation’s own subjects cannot be extradited. 

The next important provision of Mr. Field’s Code 
which we shall examine, is Art. 237, which provides as 
follows: 

“No person surrendered under the provisions of this 
Section shall be prosecuted or punished, in the nation to 
which he is surrendered, for any offense committed previ- 
ous to that for which his surrender was demanded, nor for 
any offense which was not mentioned in the demand, or 
which is of the classes mentioned in Article 215, committed 
before the extradition.” 

We have already considered the retroactive effect of 
extradition provisions in some respects; we shall now 
refer more particularly to the clause: ‘‘ Nor for any 
offense which was not mentioned in the demand.” 
This clause is in exact harmony with the best inter- 
national opinion and usage. The right of a nation to 
demand guaranties that the person extradited shall 
not be punished for any crime but that for which ex- 
tradition is demanded, has been copiously and ably dis- 
cussed in the case of Winslow, arising under the treaty 
between Great Britain and the United States. The 
discussion has turned partly on the terms of the extra- 
dition clauses of the treaty, partly on the power of the 
United States government to give the guaranties 
required, but principally on the question whether 
there is a necessary implication from every treaty of 
extradition specifying extraditable crimes that the 
person surrendered shall not be punished for any 
offense not mentioned in the demand. This sudject 
has been admirably treated in the LAw JOURNAL and 
notably so in the letter of Mr. Lawrence, ante, page 85, 
where the position of Mr. Fish is completely under- 
mined. But even assuming that the position of the 
United States government was at all tenable in refer- 
ence to the case of Winslow and the construvtion of 
the Ashburton Treaty, still if we enter into another 
treaty with Great Britain upon this subject, we shall 








have to stipulate just such conditions as have been 
demanded of us and such as are approved by the most 
intelligent and international sentiment. This much 
seems to be more than probable, that no nation will 
long care to sustain extradition relations with the 
United States, unless the latter can and will give the 
requisite guaranties that a person surrendered shall be 
tried or punished only for the offense for which extra- 
dition is demanded. If our internal structure is such 
that we cannot respond to such an external obligation, 
if our national organization cannot adapt itself to its 
international environment then we shall have to violate 
our obligations. But it is believed that we can provide 
the necessary internal legislation to discharge our 
international duty. Every nation should provide the 
requisite, judicial, executive and legislative means for 
carrying into effect its extradition obligations, and 
this principle should be embodied in the proposed 
code. 

Other Articles of Mr. Field’s Code relate to the 
formalities which are to be observed in procuring the 
extradition, the proofs of the offense, the officials 
whose duty it shall be to carry into effect the provis- 
ions of the code, etc. An examination of the entire 
section relating to the extradition of criminals shows 
that the author has approached, as near as it is possible 
for an individual mind, to the construction of a wise 
and practical Extradition Code calculated not only to 
simplify and systematize the extradition relations of 
nations, but to improve vastly the state of interna- 
tional criminal justice. If an international assembly is 
called to frame a code of extradition for the nations, 
we shall not be surprised to find the work of the dis- 
tinguished author of the proposed code adopted with 
very little modification. A. P. S. 
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ACT OF GOD—WHAT CONSTITUTES. 
BILITY OF COMMON CARRIER. 


SUPKEME COURT OF JUDICATURE—COURT OF 
APPEAL. 


LIA- 


NuGent v. Smiru, 34 L. T. Rep. (N. S.) 827. 


A loss occasioned by the act of God is a loss arising from 
and occasioned by the agency of nature, which cannot 
be guarded against by the ordinary exertions of human 
skill and prudence so as to prevent its effect. 

Plaintiff? delivered to defendant in London a mare to be 
carried from London to Aberdeen, between which 
places defendant ran steamers as a common carrier. A 
storm arising during the voyage the mare was so in- 
jured that she died. The jury found that the injury was 
caused partly by excessive bad weather and ae | by 
the fright and struggling of the mare, and negatived all 
negligence on the part of the defendant. Held, revers- 
ing the decision of the Common Pleas (reported 13 Alb. 
L. Jour. 177), that upon these findings of the jury the 
defendant was not liable. 

| ges by defendant from a judgment rendered 

in the Court of Common Pleas in favor of plain- 
tiff. The facts appear sufficiently in the opinion of 

Cockburn, C. J. 

Benjamin, Q. C., Hali and Douglas Walker, for ap- 
pellant. 

Cohen, Q. C., and Lanyon, for respondent. 

CockBuRN, C. J. This case involves a question of 
considerable importance as regards the law relating to 
carriers by sea, but the facts are few and simple. The 
plaintiff being the owner of two horses, and having 
occasion to send them from London to Aberdeen, 
shipped them on board a steamship belonging to the 
company of which the defendant is the representative, 











THE ALBANY LAW JOURNAL. 





165 














plying regularly as a general ship between the two 
ports. The horses were shipped without any bill of 
lading. In the course of the voyage a storm of more 
than ordinary violence arose, and partly from the roll- 
ing of the vessel in the heavy sea, partly from strug- 
gling caused by excessive fright, one of the animals, a 
mare, received injuries from which she died. Itis to 
recover damages in respect of her loss that this action 
is brought. The jury, in answer to a question specifi- 
cally put to them, have expressly negatived any want 
of due care on the part of the defendant, either in 
-aking proper measures beforehand to protect the 
horses from the effect of tempestuous weather, or in 
doing all that could be done to save them from the 
consequences of it after the storm had comeon. A 
further question put to the jury was whether there 
were any known means, though not ordinarily used in 
the carriage of horses by people of ordinary care and 
skill, by which the defendant could have prevented 
the injury to the mare, but to this question the jury 
returned no answer. The question is whether, on this 
state of facts, the shipowners are liable. For the de- 
fendant it was insisted that the storm, which was the 
primary and in a partial degree the proximate cause of 
the loss, must be taken to have been an “ act of God” 
within the legal meaning of that term, so as to afford 
immunity to the defendants as carriers (all due care 
having been taken to convey the mare safely) from 
liability in respect of the loss complained of, and the 
question to be determined is whether this contention 
is well founded. The judgment of the Common Pleas 
Division in favor of the plaintiff, as delivered by 
Brett, J., involves, if I rightly understand it, the fol- 
lowing propositions: First, that the Roman law relat- 
ing to bailments has been adopted by our courts as 
part of the common law of England; secondly, that 
by the Roman law all ships, whether common carriers 
or not, are equally liable for loss by inevitable acci- 
dent; thirdly, that such is the rule of English law as 
derived from the Roman law, and as evidenced by 
English authorities; fourthly, that to bring the cause 
of damage or loss within the meaning of the term 
“act of God,” so as to give immunity to the carrier, 
the damage or loss in question must have been caused 
directly and exclusively by such a direct, and violent, 
and sudden, and irresistible act of nature as the de- 
fendant could not, by any amount of ability, foresee, 
would happen; or if he could foresee that it would 
happen, he could not by any amount of care and skill 
resist so as to prevent its effect; fifthly, that notwith- 
standing the inability of the jury to agree to an an- 
swer to the fifth question left to them, the defendant 
has in this case failed to satisfy the burden of proof 
cast upon him so as to bring himself clearly within 
the definition, as it is impossible to say that no human 
ability could foresee the reasonable probability of the 
happening of rough weather on the voyage, and that 
a horse at sea might be frightened by it, or that no 
human ability could prevent injury to a frightened 
horse in such weather as occurred. In no part of this 
reasoning am I able to concur. 

(The court here considers the questions how far the 
Roman law has been adopted as part of the common 
law as to bailments, and whether common carriers are 
equally liable for loss by inevitable accident, etc.] 

But there being no doubt that in the case before us 
the shipowner was a common carrier, we have now to 
deai with the question on which the decision turns, 
pamely, whether the loss was occasioned by what can 








properly be called the “act of God.” The definition 
which is given by Brett, J., of what is termed in our 
law the “‘act of God” is that “ it must be such a di- 
rect, and violent, and sudden and irresistible act of 
nature as could not by any amount of ability have 
been foreseen, or if foreseen, could not by any amount 
of human care and skill have been resisted.’’ The 
judgment then proceeds, ‘*We cannot say, notwith- 
standing the inability of the jury to agree to an an- 
swer to the fifth question left to them, that the de- 
fendant has in this case satisfied the burden of proof 
cast upon him so as to bring himself clearly within the 
definition. It seems to me impossible to say that no 
human ability could foresee the reasonable probability 
of the happening of rough weather on the voyage, and 
that a horse at sea might be frightened by it, or that 
no human ability could prevent injury to a frightened 
horse in such weather as occurred.’’ The exposition 
here given appears to me far too wide as regards the 
degree of care required of the shipowner, and as ex- 
acting more than can properly be expected of him. It 
is somewhat remarkable that previously to the present 
case no judicial exposition has occurred of the mean- 
ing of the term “act of God,” as regards the degree 
of care to be applied by the carrier in order to entitle 
himself to the benefit of its protection. We must en- 
deavor to lay down an intelligible rule. That a storm 
at sea is included in the term “act of God” can ad- 
mit of no doubt whatever. Storm and tempest have 
always been mentioned in dealing with this subject as 
among the instances of vis mujor coming under the 
denomination of “act of God.’ But it is equally 
true that it is not under all circumstances that inevit- 
able accident arising from the so-called ‘‘ act of God,” 
will, any more than inevitable accident in general by 
the Roman and continental law, afford immunity to 
the carrier. This must depend on his ability to avert 
the effects of the vis major, and the degree of dili- 
gence which he is bound to apply to that end. It is at 
once obvious, as was pointed out by Lord Mansfield in 
Forward vy. Pitiard, 1 T. R. 27, that all causes of in- 
evitable accident, ‘‘ casus fortuitus,’’ may be divided 
into two classes, those which are occasioned by the 
elementary forces of nature unconnected with the 
agency of man or other cause, and those which have 
their origin either in the whole or in part in the agency 
of man whether in acts of commission or omission, of 
nonfeasance or of misfeasance, or in any other cause in- 
dependent of the agency of natural forces. It is obvi- 
ous that it would be altogether incongruous to apply 
the term “act of God”’ to the latter class of inevitable 
accident. It is equally clear that storm and tempest 
belong to the class to which the term ‘tact of God” is 
properly applicable. On the other hand, it must be 
admitted that it is not because an accident is occa- 
sioned by the agency of nature, and therefore by what 
may be termed the ‘tact of God’’ that it necessarily 
follows that the carrier is entitled to immunity. The 
rain which fertilizes the earth, and the wind which 
enables the ship to navigate the ocean, are as much 
within the term “‘act of God” as the rainfall which 
causes a river to burst its banks and carry destruction 
over a whole district, or the cyclone that drives a ship 
against a rock or sends it to the bottom. Yet the car- 
rier, who, by the rule, is entitled to protection in the 
latter case, would clearly not be able to claim it in the 
former. For here another principle comes into play. 
The carrier is bound to do his utmost to protect the 
goods committed to his charge from loss or damage, 
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and if he fails herein becomes liable from the nature 
of his contract. In the one case he can protect the 
goods by proper care, in the other it is beyond his 
power to doso. If by his default in omitting to take 
the necessary care, loss or damage occurs, he remains 
responsible, though the so-called “act of God’’ may 
have been the immediate cause of the mischief. If 
the ship is unseaworthy, and hence perishes from the 
storm which it otherwise would have weathered; if 
the carrier by undue deviation or delay exposes him- 
self to the danger which he would otherwise have 
avoided, or if, by his rashness, he unnecessarily en- 
counters it by putting to sea in a raging storm, the 
loss cannot be said to be due to the act of God alone. 
and the carrier cannot have the benefit of it. This 
being granted, the question arises as to the degree of 
care which is to be required of him to protect him 
from liability in respect of loss arising from the act of 
God. Not only, as has been observed, has there been 
no judicial exposition of the meaning of the term 
“act of God,” as regards the degree of care to be ap- 
plied by the carrier in order to entitle himself to its 
protection, but the text writers, both English and 
American, are for the most part silent on the subject, 
and afford little or no assistance. As we are here on 
common ground with the civilians, so far as one head 
of inevitable accident is concerned, it may be of use 
while endeavoring more clearly to fix the limits of 
that class of inevitable accidents which comes under 
the head of “‘act of God,”’ to turn to their views on 
that subject with reference ‘to inevitable accidents in 
general. As the result of the different instances of 
casus fortuitus, which occur in the Digest, Viminius 
gives the following definition: ‘‘ Casum fortuitum de- 
finimus omne quod humano ceptu previderi non potest, 
nec cui proviso potest resisti.’”’ Instit. Juris. lib. 2, 
c. 66. He enumerates various instances: ‘* Casus for- 
tuiti varii sunt, veluti a vi ventorum, turbinum, pluvia- 
rum, grandinum, fulminum, estus, frigoris, et similium 
calamilatum que celitus immittuntur. Nostri vim 
divinam dixerunt. Greci @cov Biav, Item naufragie, 
aquarum inundationes, incendia, mortes animalium, 
ruine edium, fundorum chasmata, incursus hostium, 
predonum impetus. His adde damna omnia a privatis 
illata que quominus inferrentur, nulld curd caveri 
potuit.” Baldus (Quest. 12, No. 4) gives the following 
definition: “* Casus fortuitus est accedens quod per cus- 
todiam curam vel diligentiam mentis humane non potest 
evitart ab eo qui puatitur.’’ In our own law on this 
subject judicial authority, as has been stated, is want- 
ing, and the text writers, English and American, with 
one exception, afford little or no assistance. Story, 
however, in speaking of the perils of the sea, in which 
storm and tempest are, of course, included, and, con- 
sequently, to a great extent, the instances of inevita- 
ble accident at sea, which come under the term, “act 
of God,” uses the following language: ‘‘ The pbrase, 
‘perils of the sea,’ whether understood in its most 
limited sense as importing a loss by natural accidents 
peculiar to that element, or whether understood in its 
more extended sense as including inevitable accidents 
occurring upon that element, must still in either case 
be understood to include such losses only to the goods 
on board as are of an extraordinary nature, or arise 
from some irresistible furce, or from inevitable acci- 
dent, or from some overwhelming power which can- 
not be guarded against by the ordinary exertions of 
buman skill and prudence. Hence it is that if the 
loss occurs by a peril of the sea, which might have 








been avoided by the exercise of any reasonable skill 
or diligence at the time when it occurred, it is not 
deemed to be in the sense of the phrase such a loss by 
the perils of the sea as will exempt the carrier from 
liability, but rather a loss by the gross negligence of 
the party.” Story, it will be observed, here speaks 
only of “ordinary exertion of human skill and pru- 
dence and the exercise of reasonable skill and dili- 
gence.”” I am of opinion that this is the true view of 
the matter, and that what Story here says of perils of 
the sea applies equally to the perils of the sea coming 
within the designation of “acts of God.’’ In other 
words, that all that can be required of the carrier is 
that he shall do all that is reasonably and practically 
possible to insure the safety of the goods. If he uses 
all the known means to which prudent and experi- 
enced carriers ordinarily have recourse he does all that 
can be reasonably required of him, and if under such 
circumstances he is overpowered by storm or other 
natural agency, he is within the rule which gives im- 
munity from the effects of such vis major as the act of 
God. I donot think that because some one may have 
discovered some more efficient method of securing the 
goods which has not become generally known, or be- 
cause it cannot be proved that if the skill and ingenu- 
ity of engineers or others were directed to the subject, 
something more efficient might not be produced, that 
the carrier can be made liable. I find no authority for 
saying that the vis major must be such as “‘ no amount 
of human care or skill could have resisted,’’ or the 
injury such as ‘“‘no human ability could have pre- 
vented,”’ and I think this construction of the rule er- 
roneous. That the defendants here took ali the care 
that could reasonably be required of them to insure 
the safety of the mare, is, I think, involved in the 
finding of the jury directly negativing negligence, and 
I think it was not incumbent on the defendants to 
establish more than is implied by that finding. The 
matter becomes, however, somewhat complicated 
from the fact that the jury have found that the death 
of the mare is to be ascribed to injuries caused partly 
by the rolling of the vessel, partly by struggles of the 
animal occasioned by fright, leaving it doubtful 
whether the fright was the natural effect of the storm, 
or whether it arose from an unusual degree of tim- 
idity peculiar to the animal, and in excess of what 
would generally be displayed by horses. But the 
plaintiff is in this dilemma, if the fright which Jed to the 
struggling of the mare, was in excess of what is usual 
in horses on ship board in a storm, then the rule ap- 
plies that the carrier is not liable where the thing car- 
ried perishes or sustains damage by reason of some 
quality inherent in its nature, without any fault of his, 
and which it was not possible for him to guard against. 
If, on the other hand, the fright was the natural effect 
of the storm, and of the agitation of the ship, then it 
was the immediate consequence of the storm, and the 
injuries occasioned by the fright are sufficiently closely 
connected with the storm, in other words, with the 
act of God, to afford protection to the carrier. For 
these reasons I am of opinion that the judgment of 
the court below must be reversed, and judgment en- 
tered for the defendant. 

CuieasBy, B. I should hesitate to decide this case 


upon the general ground much insisted on during the 
argument that where there is a loss or destruction of 
any thing intrusted to a carrier from natural causes 
without the intervention of any human agency the 
carrier is discharged. 


In other words, that the excep- 
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tion of ‘‘the act of God” from the carrier’s responsi- 
bility applied to every condition of things resulting 
from natural causes. The words “act of God” as 
applied to the carrier’s exemption comprehend, no 
doubt, such events as earthquakes and all other con- 
vulsions of nature. Violent storms and tempests 
have always been considered as coming within the 
words, and men have thought they could avert them 
by prayers and offerings. Mr. Wallace, the American 
editor of Smith’s Leading Cases, as cited in the note 
to Angell on Carriers, § 155, p. 153, attempts a defini- 
tion: ‘‘ Upon the whole it would seem that the act of 
God signifies the extraordinary violence of nature.” 
This entirely disapproves of those American cases re- 
ferred to in the argument, Colt v. M’ Meeher and Wil- 
liams v. Grant, ubi sup., which appeared to go to the 
extent of showing that ‘‘act of God” and “act of 
nature’. meant the same thing. I mean, of course, 
‘act of God” as applied to the carrier’s exception. I 
would not adopt this or any definition as exact and 
including all cases; but wherever there is that unu- 
sual violence of nature against which, in the opinion 
of the jury, precautions would be considered unavail- 
ing, and could not be expected to be taken, I should 
say the case would come within the exception. Now, 
how does the present case stand as regards this? I 
should have been better satisfied if the note of the case 
had shown more distinctly that there had been in this 
case the intervention of the act of God in the sense 
which I have mentioned. Still, looking at the lan- 
guage of the questions put to the jury, and the an- 
swers, it is a fair conclusion, I think, that the weather 
was of such a nature *‘more than ordinary bad wea- 
ther,’ as to come within the meaning of *‘ act of God.”’ 
It seems to have been argued in that way, and if that 
be so, the judgment of the court below is subject to 
this criticism, that though the carrier is excused by 
the ‘‘act of God,’ he is yet bound to use precautions 
against the “act of God.” This seems an inconsist- 
ency, and I should feel justified in saying that if the 
“act of God” and the nature of the animal com- 
bined to produce the injury, the defendants would be 
discharged. The fifth question asks: ‘‘ Were there 
known means not ordinarily used in the carriage of 
horses by sea by people of ordinary care and skill, by 
which the injury might be prevented?” It is not sur- 
prising that the jury could not agree upon an answer 
to this question. Some would say it must be possible 
to use means to attain this end, and of course they 
could not be unknown contrivances, but known to 
persons of skill, and this would lead to one answer; 
others would say, the only known means, in the proper 
sense of the words, were means in use, that is in or- 
dinary use, and this would lead to an opposite an- 
swer. It does not appear to me that an answer to 
that question was essential to determine the case, be- 
cause, which ever way it was answered, the answers to 
the other questions, particularly the fourth, deter- 
mine the case in favor of the defendants. I consider 
it expressly found that there was no negligence on the 
part of the defendants in any way contributing to the 
injury. If the second question had been answered in 
the affirmative, the case would have come within the 
authority of decided cases. Carriers of live animals 


are not, as such, without negligence responsible for in- 
jury to or death of the animals carried by themselves. 
Blower v. Great Western Railway Company, Kendall vy. 
London and Southwestern Railway Company, whi sup. 
But in the present case it appears that the injuries 





were due to two causes together, the rough weather 
and the nature of the animal. If the extraordinary 
rough weather can be regarded as the act of God 
within the meaning of those words in the exception 
then, as I have before stated, the case appears clear; 
but if it be not, still as the jury have negatived negli- 
gence in their answer to the fourth question, it 
amounts to this — that the defendants took all reason- 
able and proper precautions against rough weather, 
but still the extraordinary bad weather and nature of 
the animal caused the injury. This, in my opinion, is 
sufficient to absolve the carriers, because, all negli- 
gence being negatived, they cannot be said in any way 
to have contributed to the injury, and so far as being 
carriers they are insurers, this liability does not ex- 
tend to injuries caused by the animals themselves, and 
even though the extraordinary rough weather may 
have contributed directly, yet no direct conclusion 
could be founded upon the joint operation of the two 
causes, as no division could be made of the result 
caused by each. The third finding negatives the in- 
jury being caused by the rough weather alone, and as 
it follows that the character and conduct of the animal 
must have been an effective cause the sounder conclu- 
sion seems to be that the plaintiff fails in making out 
a case to recover any thing rather than that the de- 
fendants are to be made responsible for the whole con- 
sequences of both causes combined. The effect of this 
opinion is that the judgment of the court below should 
be reversed. 

Mellish, L. J. (who also delivered an opinion to the 
same end as the others), stated that James, L. J., con- 
curred that the decision of the court below must be 
reversed, and desired to add the following observa- 
tion: The act of God is a mere short way of express- 
ing this proposition: A common carrier is not liable 
for any accident as to which he can show that it is due 
to natural causes directly and exclusively, without 
human intervention, and that it could not have been 
prevented by any amount of foresight and pains and 
care reasonably to be expected from him. In this case 
the defendant has made this out. 

Mellor, J., agreed that the judgment of the court 
below must be reversed. 

Judgment reversed. 
———__>_—_—- 


PRISONERS’ EVIDENCE. 


N the course of the debate on the Criminal Law 
Evidence Amendment Bill, Mr. Russell Gurney 
said: Having been brought up to the profession al- 
most from a child, he had been favorable to the insti- 
tutions and practices that he found in existence; but 
his experience had convinced him that it was most 
important for the interests of justice, for the convic- 
tion of the guilty and the acquittal of the innocent — 
that some such change as was now proposed should 
be made in the law of this country. Wives now could 
not be examined where their husbands were con- 
cerned, or husbands for their wives, and nothing more 
absurd could be conceived. Very often the only per- 
son who could prove @ man’s innocence was the wife, 
especially as to events which were alleged to have oc- 
curred at night. If the accused husband were a good, 
moral man and lived with his wife, her mouth was 
closed, but if he were an immoral man and lived with 
a mistress, she could be examined in his defense. 
Opinions quite as strong as had been expressed against 
this bill had been urged against allowing the parties 
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interested in civil suits to give evidence. He had 
lately been reading the “‘ Memoir of Lord Althorp,” 
in which it was stated that this nobleman brought 
forward a Small Debts Bill in which he proposed to 
give power to the parties to be examined. An old 
judge said of this proposal that it was most barbar- 
ous and abhorrent, and that nothing would result from 
it but unmitigated perjury. But the change had been 
made, and what had been the result? No person who 
practiced in our courts wished to return to the old 
system. No doubt, perjury was occasionally com- 
mitted, yet the alteration in the law had tended most 
materially to the elucidation of truth. Justice was 
more speedily aud more certainly arrived at, and un- 
der the species of compulsion that now existed the 
defendant was often obliged to admit the debt that he 
disputed. But we had gone rather further than alter- 
ing the law in mere civil actions. When the divorce 
courts were established there were universal complaints 
from women that their mouths were closed in matters 
of supreme importance to them. That was felt to be 
a great hardship, and by universal consent the parties 
to a suit were allowed to be examined. Perjury was 
no doubt committed, but the truth was more clearly 
arrived at. He now asked for the same relief for the 
innocent prisoner who stood at the bar charged with 
some criminal offense, and he could not say as a judge 
in criminal cases that the change was unnecessary. 
He had often felt when he entertained doubts about a 
ease that those doubts would be entirely removed if he 
could put six questions to the prisoner. In two cases 
ef forgery which had occurred before him, women 
had been called whose evidence could not have been 
received if they had been the wives of the prisoners. 
One woman told the truth, and most reluctantly es- 
tablished the case on the part of the prosecution. The 
prisoner was accordingly convicted, but if she had been 
married to the prisoner he would wrongly have been 
acquitted, because her mouth would have been stopped. 
The other woman was not called by the prosecution, 
but her evidence in the prisoner’s favor soon broke 
down on cross-examination, and her statement having 
been found to be untrue, the prisoner was in that case 
also convicted. If those women had been the wives 
of the prisoners, application would have been made to 
the Home-Office for the release of the prisoners upon 
the affidavits of those women, and when they were re- 
ferred to him for his report he might have found it 
very difficult to come to the conclusion which he had 
arrived at without hesitation when the women were 
examined in open court. The opinion he now ex- 
pressed had been, in fact, forced upon him by what he 
had seen in the English courts. During the period, 
little short of two years, which he recently spent in 
the United States, he lost no opportunity of visiting 
the criminal courts to see the working of this system. 
He heard several trials in which the prisoners were 
examined, and in every case their evidence tended to 
the elucidation of the truth. He was specially struck 
by the manner in which this system worked for the 
deliverance of the innocent. He was present at one 
trial where the prisoner admitted that he had been 
previously convicted, and of the same sort of offense. 
He gave, however, as a witness, such a complete ex- 
planation of all the circumstances against him, and his 
evidence was so completely confirmed, that he was at 
once acquitted by the jury. He might go further than 
his own experience, because he lost no opportunity of 
asking the opinion of the judges and the prosecuting 





officers, and one and all agreed that the change bad 
been an improvement. The chief justice of Maine 
stated the new system had worked admirably, and had 
given great satisfaction to the judge, the bar, and the 
public. Innocent men were able to give important 
evidence in their own defense, and the chief justice 
said he regarded the change as absolutely indispensa- 
ble to the due administration of the law. The dis- 
trict prosecuting attorneys described the change as 
having assisted greatly in bringing the guilty tou pun- 
ishment, while the innocent might rejoice in the op- 
portunity thus afforded of proving their innocence. 
The prosecuting attorney for the district of New 
York stated that the bench and the bar were once all 
opposed to the change, but they were now unanimous in 
its favor. This officer told him that in seven cases in 
which he had conducted the prosecution he had, after 
hearing the explanation of the prisoner, thrown up 
the case. Unless it could be alleged that our judges 
were unfit for their high offices, he had no fear of any 
change in the manner or demeanor as a consequence 
of the change now proposed.—Solicitors’ Journal. 
————— 


ADMINISTRATION OF JUSTICE IN SWEDEN. 
i. 


F late years many alterations have been made, and 
more have been proposed, with respect to the admin- 
istration of justicein Scotland. The general tendency 
of the various recent acts affecting legal procedure has 
been to simplify the law, and to render more speedy 
the judicial settlement of the numerous disputes, 
which must always arise, among our enterprising pop- 
ulation. None of these changes have, however, gone 
so far as to reduce litigation to the comparatively 
humble position which it occupies in Sweden, and 
which it would not be desirable to imitate, in the 
interest either of the litigants or of the law. At the 
same time, a certain amount of interest attaches to a 
system which assumes that every man is his own law- 
yer, and which, consequently, is obliged to make pro- 
vision for the necessary ignorance of those who invoke 
its aid. 

Sweden is divided into one hundred and two dom- 
sagor, or sheriffdoms, in each of which there is a Court 
of First Instance, presided over in the country dis- 
tricts by a single judge, or hiradshéfding, who is ap- 
pointed by the crown, and who is assisted in his delib- 
erations by twelve assessors chosen by the peasant pro- 
prietors from theirown number. The only qualifica- 
tions which these peasant assessors require to possess 
are the owning of land within the district, and the 
being above the age of twenty-five. No peasant can 
refuse to serve unless he be above sixty years of age, 
or has already served. In the latter case he is liable to 
be called on again after all the other peasants have 
served. An assessor is not allowed to resign until he 
has served for two years, unless he leaves the locality 
or becomes unfit to discharge the duties of the office. 
A father and his son, a father-in-law and his son-in- 
law, two brothers or two brothers-in-law, cannot take 
part in the trial of any cause, unless there be seven 
assessors present, and in no case are more than two 
relations allowed to be among the number of the 
assessors. The assessors have no voice in the determi- 
nation of any cause, except in the single case of their 
being unanimously opposed to the view taken by the 
judge. In all other cases the judge decides the ques- 
tion, and the sole function of the assessors is to suggest 
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points for his consideration, and to take care that the 
judge gives proper attention to the claims of the con- 
tending parties. In the town districts the Court of 
First Instance consists similarly of assessors under 
the presidentship of the burgomaster, who is appointed 
by the crown from a list of three chosen by the citi- 
zens. 

The Courts of First Instance are divided into three 
groups, over each of which is placed a Court of Appeal, 
or Hofriitt. Forty-four domsagor are attached to 
Svea Hofritt, which holds its sittings in Stockholm; 
forty-three to Gita Hofritt in Jénkoping; and fifteen 
to the Hofriitt over Skone and Blekinge, which sits in 
Christianstad. Each Court of Appeal consists of a 
president, judges, and assessors, the latter of whom 
are younger judges with smaller salaries. These courts 
are divided into sections for the dispatch of business. 
Thus Gita Hofritt is divided into five sections, two 
judges and three assessors being assigned to each sec- 
tion. The Appeals are divided equally among the 
sections, but in some cases of greater importance a 
larger number of judges is required. In the ordinary 
case, however, a section which is in doubt cannot call 
in the assistance of the other judges, though the indi- 
vidual members may privately ask the opinion of 
their brother judges. 

From the determinations of the Courts of Appeal, 
an appeal lies to the Higsta Domstol, a tribunal which 
sits in Stockholm, and the proceedings of which are 
conducted in private. This tribunal consists of twelve 
members, eight of whom must be present at the de- 
cision of important matters, but in cases of less im- 
portance, four or five are allowed, if unanimous, to 
decide the appeal. The king is entitled to be present 
and take part in the discussion, and, when present, has 
two votes in the determination of any question. 
Doubtful points regarding the interpretation of the 
law may be referred to the Higsta Domstal by any of 
the inferior judges, and the royal votes upon such 
questions may be given by him without his being per- 
sonally present in the court. 

Great care is taken to preserve the purity of the ad- 
ministration of justice, and the judges bear a high 
character for integrity, which is said, so lately as the 
end of last and the beginning of this century, not 
to have been the case. Not merely, however, are 
judges who have given unjust judgments from corrupt 
motives, or influenced by private hatred, liable to 
deprivation of their office, and to other severe penal- 
ties, but where they have given a wrong decision 
through manifest negligence or ignorance, they are 
liable to be suspended from their office for a 
longer or shorter period, or to be fined, and, in addi- 
tion, are bound to compensate the party who has been 
injured by their erroneous judgment. Charges against 
inferior judges falling under any of the above catego- 
ries are heard by the Hofritt, to which the accused is 
subject at the instance of Justitie Kangler, who holds 
his appointment from the crown, and among other 
duties is charged with the oversight of the judges. 
As a further precaution the Riksdaff, the Swedish Par- 
liament, appoints a commissioner, who is invested 
with extensive powers as a censor morum as regards 
all public officials, over whose conduct he is expected 
to keep a strict watch. He is entitled to enter any 
public office at any time, and to demand any informa- 
tion he may require. He may be present at the sit 
tings of all the courts, but can take no part in their 
proceedings. Lastly, the Riksdag every three years 


appoints a commission to take into consideration the 
state of the Higsta Domstol, and to report whether 
any, and if so, what judges ought to retire. No rea- 
sons need be alleged; the retiring judges become enti- 
tled to pensions, and their dismissal is not considered 
as inferring any stain on their character. 

In the country districts assizes are held generally 
three times a year, and the Hiiradshéfding is bound to 
fix the time of holding them at certain specified sea- 
sons, and is liable toa fine of 20 kronor, a little more 
than a guinea, for failure so to do. He must also 
cause intimation to be made to the public from the 
pulpits of the various parish churches (the usual place 
of intimation or advertisement in the country dis- 
tricts of Sweden), and to the crown officials of the 
district, and to the Hofriitt. On the opening day of 
the assizes the judge must be present at nine o’clock, 
but if he do not come till twelve, he is liable to a fine 
of 10 kronor for the benefit of the poor, and if he do 
not appear at all, to a higher fine, unless he have some 
lawful excuse. In the town districts the courts are 
held every Monday, and in the country extraordi- 
nary sittings are held when the state of business re- 
quires them. 

After attending divine service on the opening day, 
the judge proceeds with the business, the order gen- 
erally followed being, (1) the registration of mort- 
gages; (2) crown and general business; (3) criminal 
charges; and lastly, cases which are expected to take 
some time. The procedure attending the registration 
of mortgages is particularly interesting to a Scotch 
lawyer, from its resemblance to the Scotch system of 
registration in the books of council and session. The 
creditor appears in court with his bond or other docu- 
ment of debt, which is then read aloud and copied 
into the protocol appropriate to mortgages. Registra- 
tion, however, does not take place unless there bea 
clause by which the debtor has consented to registra- 
tion, and the bond be duly witnessed. If these two 
requisites are fulfilled, the judge orders registration 
to be made at once, with the result of establishing 
a real right over the debtor’s lands. If there is no 
consent, a day is fixed for hearing the debtor, and in- 
timation is appointed to be made to him. If, how- 
ever, he is present in court, he is at once called on to 
state any objection he may have to the registration. 
If on the appointed day no appearance is made for 
the debtor, registration is granted on proof of inti- 
mation having been duly made. On the other hand, 
if the debtor establish that the debt has been paid or 
extinguished, registration is of course refused; if the 
debtor deny his signature, or state any serious excep- 
tion against it, the judge gives the creditor leave to 
summon him in an ordinary action, and if the cred- 
itor fail so to do within three months in town, or be- 
fore the next assizes in the country, the petition for 
registration falls. The same happens if the creditor 
omits to register within the time named in the war- 
rant allowing registration. After registration has 
been decreed, the judge notes the fact on the bond. 
This registration is only effectual for ten years, before 
the expiry of which period the creditor must again 
apply to the court to have the registration renewed, or 
lose his priority over subsequent bonds. This provis- 
ion is found to be very inconvenient, as all debts pre- 
scribe in ten years; by failing to register again he may 
lose all claim under the bond, if he have not other- 





wise claimed payment from the debtor within that 
period. When the debt is paid, the debtor appears in 
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court, proves the payment, and then the judge orders 
the registration to be canceled. It should be added 
that registration is not competent where the sum of 
money, or the quantity of goods for which the obliga- 
tion exists, is not specific.—Scottish Law Magazine. 
———__>__—__ 
OBITER DICTA. 


A mandamus is unlike a politician in that it will not 
lie to a governor. 


“*T don’t see how you can have been working all day 
like a horse,”’ exclaimed the wife of a lawyer, her hus- 
band declaring that he been thus working. ‘“ Well, 
my dear,”’ he replied, ‘‘I’ve been drawing a convey- 
ance all day, anyhow.” 


A correspondent sends us the following: 

In a suit, brought not many years since in this State, 
to set aside a marriage on the ground of fraud, non- 
assent, etc. An able counselor, among other things, 
alleged that ‘‘ said defendant proposed to the plaintiff 
that they should go to a religious minister and get 
married, which said plaintiff absolutely refused to do.” 
It is shown further on in the pleading, that the fair 
plaintiff's refusal to go to the minister was not because 
he was a religious minister, but because she objected 
to the “get married ”’ part of the request. 
oe 
NOTES OF ENGLISH CASES. 


INFANTS.— AGREEMENTS TO REFER. 


NFANTS are a troublesome class in the community, 
and a fruitful source of litigation. The law relat- 
ing to them will probably have another illustration 
from a case tried on the 21st instant, on the Western 
Circuit, before Ba 1 Amphlett and a common jury. 
We refer to the case of Mitchell v. France, which was 
an action on a bill of exchange given by the defendant 
when an infant for the value of a horse. For the last 
fifteen months of his minority the defendant, who 
came of age in January last, had been in receipt of 
£1,500 a year. Whilst staying at Penzance, in January, 
1875, he bought a hunter for 100 guineas, and paid for 
it by the bill in question. The jury found that the 
hunter was a necessary for a person in the position of 
the defendant. Under the term “ necessaries” are 
included many things that would be excluded by a strict 
application of the word. At law the expression is a 
relative one, and must be construed with reference to 
the infant's age and position. Thus livery for a ser- 
vant has been held to be necessary in the case of an 
infant captain, and an infant volunteer has been held 
liable for his uniform (Coates v. Wilson, 5 Esp. 152); 
and in a recent case (Hill v. Arbon, 34 L. T. Rep. [N. 
8.] 125) a pair of spurs, a suit of horse clothing, a breast- 
plate, and a set of best plated harness, supplied to a 
man nearly twenty-one, who managed a farm for his 
father, were considered necessaries. In all these cases 
the question is, as stated by Willes, J.,in Ryder v. 
Wombwell, whether it is so necessary, for the purpose 
of maintaining himself in his station, that he should 
have these articles, as to bring them within the excep- 
tion under which an infant may pledge his credit for 
them as necessaries. 





We recently called attention (ante, 171) to the ex- 
ceedingly terse and lucid manner in which Mr. Justice 
Brett, in the case of Edwards v. The Aberayron Mu- 
twal Ship Insurance Society (limited), 34 L. T. Rep. (N. 








S.) 457, 464, laid down the rule as to when an agree- 
ment to refer to arbitration would be, and when it 
would not be, upheld by the courts. ‘‘ The distinction,”’ 
he said, ‘“‘is between an agreement to refer a particu- 
lar point as a condition precedent to an action, and to 
refer all matters in dispute so as to have no action;”’ 
and he went on to say that the “particular point” 
agreed to be referred must be one which does not go 
to the root of the action, such as a ‘question of “‘ the 
amount of damage, or the time of paying it, or any 
matters of that kind.’”’ The case of Pompe v. Fuchs 
(reported by us last week), 34 L. T. Rep. (N. 8.) 800, 
affords a good illustration of this rule. The plaintiffs 
there had purchased of the defendant 1,000 bales of 
jute of acertain mark, which the latter had guaran- 
teed to be of the average quality of jute of that 
mark; and in the contract there wasa term that in the 
event of any dispute arising, such dispute should be 
referred to two London jute brokers or their umpire 
for arbitration. A dispute having arisen concerning 
the quality of the jute supplied, an action was brought, 
and upon demurrer to the statement of defense which 
set forth the agreement to refer we have mentioned, 
it was urged on behalf of the plaintiffs that, under the 
circumstances, the parties to the contract could never 
have intended to shut themselves out from all legal 
remedy. The court, however, (Lord Chief Justice 
Cockburn, and Justices Mellor and Field), without 
calling upon the defendant’s counsel, followed the rule 
laid down by Mr. Justice Brett, and gave judgment for 
the defendant. ‘‘ One term of the contract,” said Lord 
Chief Justice Cockburn, “is, that a fair allowance is 
to be made for inferior quality; but no complaint 
about quality is to be entertained, and no allowance 
to be made, unless the reference to arbitration, which 
is the remedy provided for the settlement of such a 
complaint, be demanded within fourteen days of the 
landing of the jute. This is not an unreasonable mode 
of determining a dispute about quality, and is a good 
answer to the action.” It strikes us as somewhat 
curious that the plaintiff's contention should have 
been deemed even arguable. Surely no more fit sub- 
ject for the investigation of expert arbitrators could 
well be imagined than the quality of merchandise, nor 
one coming more unmistakably within the rule so 
plainly enunciated in the Common Pleas Division.— 
Law Times. 
———__—_____—— 
ASSOCIATION FOR THE REFORM AND CODI- 
FICATION OF THE LAW OF NATIONS. 


HE programme of the coming Conference of the 
Association is as follows: 

1. The Conference will hold its sittings and the 
inaugural meeting will take place at Bremen, in the 
Saloon of the New Exchange, the *‘ Biirgerschaftssaal,”’ 
on Monday, the 25th of September, 1876, at 11 o’clock 
in the forenoon. 2. Reception of the Members by the 
Local Committee of Bremen. 3. Opening of the Con- 
ference by the President. 4. Report of Council as to 
Election of Members. 5. Annual Report of the Asso- 
ciation, Recommendations of Council and Reports of 
Committees. 6. Communication of Letters, Memo- 


rials, etc. 7. Proposed order of Proceedings and an- 
nouncement of Arrangements of the Bremen Com- 
mittee. 

On subsequent days papers will be read and discus- 
sion take place in reference to the following subjects, 
according as the Council may determine: 
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I. Private International Law. 

Subjects recommended by the Council: a. Bills of 
Exchange, Negotiable Securities. The Assimilation 
of the Laws and Practice relating thereto. b. Foreign 
Judgments, their mode of enforcement. c. Patent 
Laws; Assimilation of the Laws of different countries. 

Subjects recommended by the Bremen Committee: 
d. Maritime Tribunals. e. Maritime Insurance; gen- 
eral average. f. Collisions at Sea. 

Subject proposed by the Hague Committee: g. In- 
ternational] Coinage and Miut Regulations. 

II. Public International Law. 

Subjects approved by the Council: a. The Extradi- 
tion of Criminals and the present state of Interna- 
tional Law iu regard to this question. b. The Limits 
to Arbitration for the Settlement of International 
Disputes. c. Codification of the Law of Nations. 
Progress since the Hague Conference, 1875. d. The 
Law of Maritime Capture. 


Ill. Miscellaneous Subjects. 

Approved by the Council: Prohibitive Tariffs and 
Free Trade; Principles of intercourse between Chris- 
tian and non-Christian peoples, etc. 


_— 
OBITUARY. 


OSEPH R. UNDERWOOD, formerly United States 
Senator from Kentucky, died at Bowling Green, 
in that State, on the 23d of August. He was born at 
Goochland county, Va., Oct. 24,1791. He received his 
education at various schools in Kentucky, and was 
graduated at the University of Lexington in 1811. In 
1813 he was a lieutenant in a volunteer company in the 
United States service, and was badly wounded and 
captured at Dudley’s defeat. In the fall of the same 
year, he took up his residence at Glasgow, Ky., where 
he practiced law for ten years, during which time he 
was trustee of the town, and county attorney. He was 
a member of the Kentucky legislature from 1816 to 
1819. In 1823 he removed to Bowling Green, and was 
elected to the general assembly in 1825 and 1826. From 
1828 to 1835 he was judge of the Court of Appeals, and 
resigned on being elected a representative in Congress, 
which position he filled from 1835 to 1843. In 1846 he 
was again elected to the Kentucky legislature and was 
chosen speaker of the house. He was elected a 
United States Senator, in 1847, for a term of six years, 
at the expiration of which he returned to the practice 
of the law. He was a presidential elector in 1824 and 
1844, 

ALEXANDER P. FIELD, attorney-general of 
Louisiana, died at New Orleans on the 19th of August. 
He was born in Kentucky about the beginning of the 
century. After acquiring an education through many 
difficulties, he removed to Illinois. He held the office 
of secretary of state, in that State, under John 
Reynolds, its fourth governor. He served in the Black 
Hawk War, upon the staff of that governor. In 1840 
he was appointed by the President secretary of the 
territory of Wisconsin. Shortly afterward he re- 
signed this office and removed to St. Louis, Mo.,where 
he commenced the practice of the law and took a high 
rank in his profession. From St. Louis he went to 
New Orleans, previous to the war. In 1864 he was 
elected to Congress, but did not take his seat. He 
was elected to the position of attorney-general in 
1872. 





COURT OF APPEALS —IMPORTANT TO LAW- 
YERS. 
HE Court of Appeals will meet on Monday, Sep- 
tember 18th. No new calendar will be made for 
the term then commencing. Many notices of argu- 
ment in appeal from judgments for the September 
term are being daily received at the clerk’s office, but 
as no new calendar has been ordered, these notices are 
useless and become waste paper. It will be well for 
lawyers to remember that only when the court, by 
formal order, published through the press, direct a 
new calendar to be made, and appoint a day, on or 
before which notices must be filed, are such notices of 
any value. No appeals from judgmenis (other than 
criminal cases) can be added to a calendar already 
made without a formal order of the court, which must 
be duly moved for upon a motion day (Tuesday). Such 
order will only be granted for some extraordinary rea- 
son. Criminal cases, and also appeals from orders 
(entitled to be heard as motions), can at any time be 
added to the calendar by notices of argument (with 
proof of service) or stipulation, duly filed with the 
clerk, provided the return be also on file. The highest 
number reached on the present calendar before the 
adjournment on June 20th, was No. 244. Stipulations 
heretofore filed go for nothing, but any case coming 
before No. 244, remaining undisposed of, may be re- 
stipulated for September 18th (when the court con- 
venes), or for any day thereafter. If not restipulated, 
these cases are treated as though reserved generally 
and will not go on the day calendar until such stipula- 
tion is filed. Cases standing upon the present calen- 
dar after No. 244 will go on in their order when 
reached unless reserved by written stipulation filed 
with the clerk. This card is intended to convey the 
information sought by numbers of letters received 
daily at the clerk’s office from lawyers. As to whether 
a new calendar will be made in October, the clerk can- 
not say, as he does not yet know whether one will be 
ordered by the court or not. 


a 


BOOK NOTICES. 


The Law of Compensation. Under the Lands Clauses and 
Railways Clauses, Consolidation Acts; the Artizans and 
Laborers Dwellings Improvement Act, 1875; the Metrop- 
olis Local Management and other Acts, etc. With a 
full collection of Forms and Precedents, Lf ae Lloyd, 
of the Inner Temple, Barrister at Law. Third edition. 
London: Stevens & Haynes, Law Publishers, Bell Yard, 
Temple Bar: 1875. 

LTHOUGH this work is based on the English stat- 
ute law relating to the acquirement of land for 
railway and other public uses it possesses a value to 
those who are interested in the same subject here. 

The English law of eminent domain is almost without 

change adopted here, and while our statutes and the 

procedure under them have not always been as care- 
ful of the rights of the owner of property, still we be- 
lieve the rules designed to protect the citizen against 
encroachment at the hands of the government or those 
acting under its authority, have been to a considerable 
extent adhered to. The disposition to set aside the prin- 
ciples which are still respected in England is, we are glad 
to say, diminishing, and though in some States a char- 
tered railway company may yet enter upon private 
property without compensation paid down, in the great- 
er part of the country the old constitutional provision 
that private property shall not be taken for public use 
without compensation is enforced both in letter and 
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in spirit. The work before us is ably written by one 
evidently familiar with its subjects in theory and also 
in practice. The fact that a work on a speciality of 
this kind has reached a third edition, indicates its ex- 
cellence, and we are sure that not only lawyers inter- 
ested in the subject it treats upon, but railway com- 
panies in America will find it well worth the price of 
its purchase. 


The Notary Public; a Manual of the Appointment, Powers 
and Duties of Notaries of the State of New York under 
Federal and State Laws. Together with Approved 
Forms of Acknowledgments, Affidavits, Verifications, 
7 fs, Legal Instruments, Protests, etc. By William R. 
Lynch, of the New York Bar. New York: Diossy & 
Company, 1876; pp. 169. 

The notaries public of the State will find Mr. Lynch’s 
little book a valuable manual to have at hand. It con- 
tains just the information which a notary will desire 
to obtain, and is reasonably full and accurate—if we 
except, as a limitation on the latter adjective, some 
errors of citation, such as locating Commercial Bank of 
Kentucky v. Varnum, in “46” N. Y., instead of in 49 
N. Y. 





—_——_@—_—___—. 
NOTES. 


CONTRIBUTOR to Harper’s Monthly Magazine, 

in an article on Saratoga, in speaking of the house 
of the late Chancellor Walworth, says: The front room 
in the north wing was the chancellor's office for 
forty-three years. Any one passing the house might 
see him hard at work throughout the day, and his 
lamp was burning there still until two, three, and 
often four o’clock in the morning. In this same office 
the chancellor held his *‘ motion courts.” This was 
not only a convenience to himself, but generally agree- 
able to the members of the bar, who, by going there 
instead of to Albany, were able to combine a little 
business with a trip to the Springs. A wood-box, be- 
ing covered with a carpet, an arm-chair was placed 
upon it, and a long legged desk before it, and the little 
office was thus converted into a court-room. Here, 
for many years, distinguished counsel came to make, 
defend and argue motions in chancery. Hither came 
Ambrose Spencer, Chief Justice of New York, John 
C. Spencer, Joshua Spencer, Charles O’Conor, Samuel 
Stevens, Mark Reynolds, Elisha Williams, Benjamin 
F. Butler, of New York, Daniel Lord, William H. 
Seward, David Graham and many other men of equal 
mark, though of alater generation. Here once William 
Kent and George Griffin were pitted against Daniel 
Webster, in a case involving the Illinois State bonds, 
which crowded the rooms, piazza and sidewalk with 
anxious listeners, until out of consideration for 
these, the chancellor adjourned to the Universalist 
church. ‘This cause does not end here,” said Griffin 
in a tragic tone of voice, “we shall meet again at 
Philippi.”” ‘*Aye,’’ replied Webster, with a grim 
humor that convulsed the audience, ‘the learned 
counsel will meet us again at Philippi, but will 
they pay us when we get there?’’ At “ Pine Grove,” 
the celebrated ‘‘ Spike case’’ dragged its slow length 
along for many years, in which nearly all our great 
lawyers had a finger. It was a reference case, which 
the chancellor undertook after the abolition of his 
office. The original suit was brought in the United 
States court for the infringement of a right to givea 
peculiar rap to the head of a spike in the process of 
formation, and the question before the referee was to 








ascertain the increased profit of a party of manufac- 
turers so rapping, as aforesaid, and the consequent 
damages to the other party having the exclusive right 
so to rap, as aforesaid. Mrs. Walworth, once in con- 
versation with Governor Seward, said, “I wish you 
would explain what this everlasting spike suit is 
about, I don’t understand it.’’ ‘‘ Indeed, madam,”’ 
he replied, ‘I should be very much ashamed if you 
did; I have been engaged in it for several years, and I 
don’t understand it yet.” 


The same writer thus speaks of the house of the late 
Judge Cowen: Another old landmark yet standing 
is the “‘Stone Office’’ built by Esek Cowen in 1812, 
and in which were written Cowen’s Evidence and the 
Notes of Phillip’s Evidence — works which are per- 
haps more extensively consulted than any other law 
books extant. The latter of these represent a labor 
of eleven years, in the last three of which he was 
assisted by Nicholas Hill and William L. F. Warren. 
Here were written those learned opinions which illu- 
mined the reports in the best days of our jurispru- 
dence; and here also was written Judge Cowen’s 
famous opinion in the celebrated ‘* McLeod case,” in 
which were discussed the question of perfect and im- 
perfect war and other great national principles, and 
which, by its learning and ability, attracted universal 
attention. Judge Cowen was a man of untiring zeal 
in intellectual labors, with fixed habits of intense ap- 
plication; and while yet young he became a ripe and 
varied student, earning the reputation of being one of 
the most finished scholars, as well as one of the most 
erudite judges, of the nation. He devoted never less 
than fourteen hours a day to study, often protracting 
his labors far into the night. At such times he never 
consulted his watch, but used wax candles, starting 
with fresh ones every evening; when they had burned 
to the socket it forced him to bring his labors to a 
close. On one occasion he substituted for them a 
lamp, as requiring less attention in snuffing. The 
hours wore on, and the oil being unexhausted, daylight 
found him still at his labors. He made the trial the 
second night, but with no better success, and was 
obliged to return to his candles. 


Delegates to State Bar Convention from Sixth Judi- 
cial District. 

Cortland county — Delegates, Horatio Ballard, M. 
M. Waters; Alternates, Irving H. Palmer, John 8S. 
Barber. Delaware county — Delegates, William Glea- 
son, D. D. Niles; Alternates, Isaac H. Maynard, N. 
C. Marvin. Tompkins county — Delegates, Marcus 
Lyon, Merrit King; Alternates, S. D. Halliday, P. G. 
Ellsworth. Chemung county — Delegates, Geo. M. 
Diven, D. B. Hill; Alternates, Rufus King, T. 8S. 
Spaulding. Schuyler county— Delegates, John J. 
Van Allen, B. W. Woodward; Alternates, Samuel C. 
Keeler, Oliver P. Hurd. Broome county — Delegates, 
8S. C. Millard, O. W. Chapman; Alternates, G. L. Ses- 
sions, W. H. Hecox. Tioga county — Delegates, Chas. 
N. Clark, J. Newton Dexter; Alternates, M. J. War- 
ner, D. T. Easton. Madison county — Delegates, 
Charles L. Kennedy, B. F. Chapman; Alternates, A. 
N. Sheldon, M. J. Shoecraft. Otsego county — Dele- 
gates, Edwin Countryman, Louis L. Bundy: Alter- 
nates, H. Sturges, R. M. Townsend. Chenango county 
— Delegates, Isaac S. Newton, Elizur H. Prindle; Al- 
ternates, Solomon Bundy, W. F. Jenks. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 


ALBANY, SEPTEMBER 9, 1876. 

















CURRENT TOPICS. 

| wren having adopted a Code of Procedure 

which, with all the faults that are developed 
by the first practical operation of an untried law, 
has, as a general rule, given satisfaction, her bench 
and bar are making tentative experiments toward 
another trans-atlantic institution, namely, the ex- 
clusion of gowns and wigs from court. According 
to the Solicitors’ Journal, at the first public sitting 
of the vacation judge in the chancery division on 
the 15th of August last, ‘‘Mr. Justice Field ap- 
peared on the bench of Vice-Chancellor Malins’ 
Court in an ordinary morning costume, and the bar, 
or some members of it, presented themselves in 
extraordinary costume,” one of the barristers actu- 
ally arguing a motion in a ‘“‘blue serge jacket.” 
We do not wonder that visions of the shade of Lord 
Erskine haunted the elder members of the equity 
bar, and the circumstance that the thermometer 
marked 90 deg. on the cooler side of a wall would 
hardly excuse such a breach of decorum as this. 
The idea of a court holden in Lincoln’s Inn with 
unwigged and ungowned judge and bar would, to 
the leaders of the last generation, have been deemed 
an impossible event. But when people once begin to 
change there is no telling how far they will go in 
the new direction. Therefore, we entertain a notion 
that the experiment of legal procedure without the 
disguises of dress now considered essential, having 
once been made and the temple of justice not hav- 
ing fallen, it will, from time to time, be repeated, 
until the habiliments of antiquity will be put off 
just as have been the modes of practice and forms 
of pleading which ten or fifteen years ago seemed 
so firmly fixed upon the body of the law that men 
deemed it impossible to take them away and still 
leave that body sound and whole. Yet a little 
while, and the ermine, too, will disappear, and the 
judiciary of Great Britain will administer the law 
in the ordinary dress of an English gentleman. 


During this month and the early part of the com- 
ing one, the various law schools will begin their 
sessions. These institutions, whose utility in de- 
veloping the practical lawyer was, in days gone by, 
seriously questioned, have of late years been grow- 
ing in favor, and to-day the school curriculum is 
recognized as an integral part in the training for 


Vor. 14.— No. 11. 





the profession. The opinion prevalent heretofore 
undoubtedly had in it much of prejudice, but the 
improvement made in the course of teaching in the 
schools has done considerable to produce the change 
in the feeling with which they are regarded. Be 
this as it may, the increase in number of these insti- 
tutions and the large attendance of students indi- 
cate the estimate now placed upon the advantages 
they offer. Yet the school may be made use of 
by the student without benefit, and we have no 
doubt that many pass through and are graduated 
without receiving any material assistance. This is 
a fault common to the greater number of the insti- 
tutions of this kind in this country. The cause of 
this circumstance is, that the managers of the 
schools, in their anxiety to attract students, offer a 
certain result as an inducement for attendance. 
This result usually is a degree which admits to 
practice as an attorney in all the courts of the State 
where the particular school is situated. A young 
man who does not desire to undergo the mental 
labor that an office requires, but is anxious to enter 
the profession, puts down his name as a student, 
attends with more or less regularity the exercises 
prescribed, pays the required fees promptly, and at 
the end of the course receives his degree and its 
accompanying privileges. The sole object to him is 
the degree and admission to the bar, and he studies 
just so much as, and no more than is required to attain 
this object. To him, therefore, the school is of but 
little benefit, but of all the benefit that he wishes it 
to be. To most, however, it affords what the office 
cannot give them, and if the experience of the past 
is any criterion of the future, the school will con- 
tinue to grow in excellence and position as a means 
of legal training. 


When the true function of the law school is fully 
understood the benefit derived from it will be much 
greater. The tendency upon the part of those who 
control such an institution is to consider its course 
as comprehensive of all that is necessary to be ac- 
quired to render the student a complete lawyer. 
The same notion is often imbibed by the learner, 
and we frequently find the graduates of the school 
commencing business without any instruction from 
the office. Of course these do not make practical 
lawyers for years, and some of them never do. If the 
young man has the good fortune to enter a busy office 
immediately upon leaving the school, his previous 
training stands him in hand, and he acquires what 
is to be learned there much more readily, easily and 
profitably than one who has had no previous instruc- 
tion. Yet the person who goes to the school after 
a year’s clerkship in the office and a thorough read- 
ing of Blackstone and Kent, gains from the course 
at almost any school double or treble the benefit 
the new-beginner will receive. The beginner enters 
at once a new field, and it takes time to familiarize 
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him with his surroundings. Indeed, he never does 
fully understand what is taught until he sees it 
applied in practice. Then the department known 
as Practice cannot be successfully taught in a school. 
The moot courts and mock cases are about as near to 
a genuine court of justice and a genuine lawsuit as 
the representations of the theater are to the inci- 
dents of real life. Not that these mimic tribunals 
are without value, but they do not teach Practice, 
and the youth who goes from them into his profes- 
sion is likely to find himself ‘‘stumped” at the 
opening of his first suit. With the training of the 
office and the school combined, the better lawyers 
of the coming generation will be educated, and we 
doubt not that in the near future entry to the bar 
except through such a course will not be possible. 


The Monthly Western Jurist of Bloomington, III, 
has in its September number an article extolling the 
excellencies of the common-law practice, and dis- 
paraging the system introduced by the Code. The 
article is headed by an extract from an opinion by 
Judge Grier, in which the old system is praised as the 
perfection of human wisdom, and the new charged 
with the destruction of ‘‘ the simplicity and certainty 
of all pleadings,” and the introduction on the record 
of ‘* an endless wrangle in writing, perplexing to the 
court, delaying and impeding the administration of 
justice.” Although a great judge thus condemns 
the Code, and the Jurist commends the wisdom of 
the law-makers of Illinois in retaining the old prac- 
tice, the remarks of both judge and editor sound 
something like the views expressed a generation or 
more ago by those whose interest or prejudice led 
them to oppose railways. There were many points 
wherein the old mode of travel was superior, and 
it was announced with confidence that the people, 
after gratifying a transient curiosity, would return 
to the ancient mode. For a time the railway did 
work clumsily, and was neither rapid, safe nor com- 
fortable. The experience of a few years suggested 
improvements, and to-day the railway supersedes 
the stage-coach everywhere upon the great lines of 
traffic: Likewise the Code at first worked cumbrously 
and inconveniently, but the defects have, from time to 
time, been remedied, until in the States where it 
has been adopted legal business moves with far 
more certainty and promptness than is apparent 
where the common-law practice prevails. Whether 
the Code of Procedure has satisfactorily answered 
its purpose, the history of law reform during the 
time since the adoption of the New York Code of 
Procedure is a witness. More than twenty States 
and one or more of the British North American 
provinces have adopted it, and in British India, and 
even in England, codes of the same character have 
gone into effect, and so far as we have learned, no 
step has yet been taken backward. 





In commuting the sentence of Pomeroy, the boy- 
murderer, to imprisonment for life, the executive of 
Massachusetts has undoubtedly gratified the wishes 
of avery large number of humane people whose 
sensibilities would have been seriously shocked by 
the execution of a person of the years of this crimi- 
nal. We question, however, the propriety of the 
executive action, and think that tke result will be 
that other boy-murderers will make their appear- 
ance, whose deeds the hanging of Pomeroy would 
prevent. While there is a serious question concern- 
ing the expediency of a law requiring capital pun- 
ishment for murder, there can be none as to the 
expediency of enforcing such a law when it exists. 
Those States where the penalty of murder is not 
death usually impose solitary imprisonment in place 
of death, and the fear of this penalty, which is a 
terrible one and results much mire certainly from 
the crime mentioned, operates full as effectively as 
the fear of the other to prevent such crime. But 
where death is pronounced and the sentence is com- 
muted to imprisonment for life, the public impres- 
sion is that the guilty person has, to a certain extent, 
escaped punishment, instead. of having only ex- 
changed one form of punishment for another. It 
has long been admitted as a truth that certainty of 
punishment is the chief influence toward preventing 
crime. Any thing, therefore, that interferes with 
this certainty takes away the influence, and those 
having the pardoning power should hesitate long 
before they do any act which, though it gratifies a 
ery for humanity or mercy, weakens the safeguards 
against crime which the laws have established. 


The laboring men of Canada are complaining of 
defects in the mechanics’ lien laws of the Dominion, 
and ask a change therein. Wesuppose there would 
be a like complaint with regard to those of every 
State. The difficulty in the matter is, that laws of 
this character are exceptional, and liable to violate 
property rights. The object of their creation, 
namely, to secure those furnishing labor and ma- 
terial upon the credit of an irresponsible con- 
tractor against loss, by rendering the structure 
into which such labor and material goes, liable, 
is undoubtedly a good one. The necessity, how- 
ever, of doing this in such a manner that those 
who may wish to erect buildings may contract 
therefor without becoming liable to have to pay 
for some things twice over, renders the provisions of 
lien laws somewhat complicated and technical. The 
person desiring to secure a lien is compelled to act 
promptly, to comply with the law strictly, and to 
institute proceedings to enforce the lien within a 
very limited time. The one who desires to take the 
benefit of these statutes must of necessity employ a 
lawyer to conduct every stage of the proceedings. 
Then, too, the interest in the property often proves 
to be insufficient to pay the claims filed, and it is 
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apt to be the very ones who most need the protec- 
tion of a lien law that are the hindmost. These 
circumstances are, however, unavoidable, and we do 
not believe that any valid law could be enacted 
which would entirely protect mechanics from loss. 
We have our doubts as to the policy of extending 
the benefit of such laws to material men, as they 
are of a class who can protect themselves against 
loss in other ways, and perhaps if they were not 
allowed liens the rights of laborers and mechanics 
would be more often secured. 


“In Tae ALBANY LAW JOURNAL a story of Mr. Rufus 
Choate is spoiled in the telling. Of Chief Justice Shaw, 
who was nota handsome old gentleman, the great nisi prius 
lawyer is reported to have said: ‘I venerate him as the In- 
dian his log, curiously carved; I acknowledge he’s ugly, 
but I feel that he is great.’ This is flat enough; what Mr. 
Choate did say was exquisite: ‘I regard the Chief Justice 
as the savage his fetish, which he knows to be ugly, but 
feels to be great.’ This is good enough for Sheridan; the 
Albany version is so clumsy that Mr. Choate would have 
said something excellent about it if he only could have 
read it.”"— N. ¥. Tribune. 


From the positiveness with which the critic speaks 
we infer that he was present and heard Mr. Choate 
make the remark. It is a pity that Mr. Parker, the 
biographer and intimate friend of Mr. Choate, had 
not known this before he wrote his ‘‘ Reminiscences 
of Choate,” for then he would have got the story 
right. We relied on Mr. Parker. We guess that 
Mr. Parker is right, too. The story has been told 
in several versions, but we submit that the Tribune's 
version is ‘‘ flat,” compared with Parker’s. The 
“ savage and his fetish’ is infinitely inferior to “the 
Indian and his log, curiously carved.” Even the 
alliteration marks the latter as Choate’s. Choate 
loved to resort to Indian life for figures, as is evi- 
denced by his speech in Congress, a passage from 
which we quoted in our article. The story as we 
tell it exhibits Choate’s excursive and brilliant im- 
agination, while the ‘‘ fetish ” business is the hack- 
neyed resource of sophomores. We are sorry, for 
the Tribune's sake, that Mr. Choate is not alive to 
say something ‘‘excellent” about our version of 
his bon mot. 


NOTES OF CASES. 

]* the case of Town of Danville v. Pace, 25 Gratt., 

Va., an action was brought in 1868 by Pace 
against the town named, upon several certificates of 
indebtedness issued by it. The defense of usury 
was interposed in June, 1873, Previously, however, 
during the year 1873, an act had been passed by the 
Virginia legislature, in these words: ‘‘ No corpora- 
tion shall hereafter interpose the defense of usury 
in any action, nor shall any bond, note or contract 
of such corporation be set aside, impaired or ad- 
judged invalid by reason of any thing contained in 
the laws prohibiting usury.” The court below ex- 


cluded the defense, and the appellate court sustained 





such exclusion, holding that the act was retroactive 
and applied to contracts made by a corporation be- 
fore the passage of the act, and this, though suit 
had already been brought on any such contract, and 
that such act was neither in violation of the Con- 
stitution of the United States nor of that of Virginia. 
The decision as to the retroactive effect of the act fol- 
lows the doctrine of the case of Curtiss v. Leavitt, 
15 N. Y. 1, at p. 152, in relation to similar statutes. 
The latter case also holds that the retroactive char- 
acter of such a statute does not render it void as 
not impairing an obligation or taking away a vested 
right. ‘Every right,” says the court, “vesting in 
perfect obligation is vested and cannot be disturbed, 
but rights arising under a statute which are imper- 
fect and inchoate cannot claim any such immunity.” 
The constitutional right of a State to take away 
a legal obstacle to the enforcement of a contract 
has been sustained in numerous cases. Lewis v. 
McElwain, 16 Ohio, 347; Trustees v. MeCoughey, 2 
Ohio (N. 8.), 155; Johnson v. Bentley, 16 Ohio, 97; 
Syracuse Bank v. Davis, 16 Barb. 188; Goshen v. 
Stonington, 4 Conn. 224; Andrews v. Russell, 7 
Blackf. 474; T’hompson v. Morgan, 6 Minn. 292; 
Parmelee v. Lawrence, 48 Ill. 331; Wilson v. Hardisty, 
1 Md. Ch. 66; Satterlee v. Matthewson, 16 8. & R. 
169; S. C., 2 Pet. 380; contra, Gilleland v. Phillips, 
18. C. (N. 8.) 152. 


Bowman v, Miller, 25 Gratt. (Va.) 331, is a case 
where the question of the effect of usury upon a con- 
tract made by citizens of a State where usury invali- 
dates the contract, ina State where usury is illegal, but 
only invalidates as to the excessive interest, arises. 
Bowman took a note made by him in Virginia and 
indorsed by other residents in that State to Mary- 
land, where he negotiated it at a usurious rate. 
The date and place of payment were left blank 
until the time of negotiation when Bowman filled 
in both making the place of payment in Maryland. 
The note was renewed by a note of the same par- 
ties, and this note was renewed by a note dated and 
made payable in Virginia, The law of Virginia 
avoids entirely usurious contracts, while that of 
Maryland only renders the excess of interest agreed 
to be paid not recoverable. The court held that the 
taking of the last note was not a novation of the 
previously existing debt; that the contract was a 
Maryland contract and governed by the law of that 
State, and not being null and void there would be 
enforced in Virginia as a Maryland contract. In 
respect to the original contract the case follows 
the doctrine of Andrews v, Pond, 13 Peters, 65, 


77, that where a contract is made in one place to 
be executed in another, it is to be governed as to 
usury by the law of the place of performance and 
not by the law of the place where it is made. As 
to the question of novation, see Jacks v. Nichols, 
5 N, Y. 178; Fort v. Miller, 17 Gratt. (Va.) 47; 
Turpin v. Powell, 8 Leigh, 93. 
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PRIOR DECLARATIONS OF APPLICANTS FOR in Rawis in the Court of Appeals to warrant the 


INSURANCE. 


T= recent case of Swift v. Massachusetts Life In- 

surance Company, in our Court of Appeals, and 
not yet reported, is supposed by some to have laid 
down a new rule, inconsistent with a former decis- 
ion of the same court. The case in question decides 
that, under certain circumstances, the prior declara- 
tions of an applicant for life insurance, for the 
benefit of another, made to third persons in respect 
to his state of health, are admissible in evidence to 
show fraud. It has been generally claimed that the 
contrary of this had been held by that court in 
Rawls v. American Mutual Life Insurance Company, 
27 N. Y. 282. The case of Swift, therefore, was 
received at first with some surprise among the pro- 
fession, but a critical examination of the course of 
the decisions, we think, will show that there is 
nothing in the case inconsistent with the former 
holdings of the court. 

The case of Razis first appears in the general 
term decision reported in 36 Barb. 357. The judge 
who delivers the opinion remarks that prior declara- 
tions are inadmissible. But the statement of fact 
does not show that the declarations offered in evi- 
dence were prior declarations, and the statement of 
facts in the same case subsequently in the Court of 
Appeals shows that the declarations were subse- 
quent. So the decision of the general term would 
appear to have been correct, but the remark in ques- 
tion would seem to have been obiter. When the 
case came up in the Court of Appeals, 27 N. Y. 282, 
the remark received no approval, nor, indeed, any 
attention. The observations of the court were ad- 
dressed to the facts as they appear in the statement 
of facts in that court, namely, to the case of declara- 
tions made subsequent to the issuing of the policy, 
and these were held incompetent, on the ground 
that there was then no relation of agency between 
the insured and the beneficiary. All that the court 
say on the point is as follows: ‘‘The offer of the 
defendants to prove the statements of Fish, made 
in the fall of 1853, in relation to his intemperate 
habits, was properly overruled. Fish was not, after 
the issuing to the plaintiff of the policy in suit, a 
party in interest in that contract, and could make 
no statement or admission that would divest the 
rights of the plaintiff. He was not, in any manner, 
the agent of the plaintiff, after the issuing of the 
policy, and so could not bind him. It might, 
with equal propriety, be pretended that the defend- 
ants could prove, by the admissions of Fish, that 
he had resided in forbidden districts, or engaged in 
occupations prohibited by the policy, and so escape 
payment. One class of unsworn statements by Fish 
would be about as admissible as the other, to dis- 
charge the defendants from their contract.” So it 
is apparent that there was nothing in the decision 





inference that prior declarations are not competent ; 
but the remark of the judge at general term, and 
the affirmance of the decision by the Court of Ap- 
peals, have probably given rise to the mistaken idea 
of the latter decision. 

The misconception produced some awkward re- 
sults, however, for two cases were subsequently 
decided by the Supreme Court at general term in 
accordance with this erroneous understanding. The 
first was the case of Swift, 2 N. Y. Sup. Ct. 303, in 
which, on the supposed authority of the Ravwls case, 
the prior declarations were held inadmissible. Such 
was the reliance of the court on the principle un- 
derstood to have been adjudged in the Rawls case, 
that they do not enlarge upon the point at all, but 
simply declare ita lex scripta est. The second case 
was that of Hdington v. Mutual Life Insurance Co., 
5 Hun, 7, in the Fourth Department. On the dou- 
ble authority of the Rawls case, and the Swift case 
at general term, this court dismissed the considera- 
tion of the principle quite as summarily as their 
predecessors of the same court, merely remarking: 
‘*The first of these questions has been conclusively 
settled in this State adversely to the defendant, and 
it cannot now be treated as an open one.” The same 
court, however, also observe: ‘‘ The admissibility of 
acts and declarations of assignors, in cases where 
fraud committed by them and their confederates is 
the subject in controversy, rests on a different prin- 
ciple. Such declarations are admitted as part of 
the res geste. But the acts and declarations offered 
in this case related to another transaction between 
the declarant and another party, and had no con- 
nection with the transaction in controversy here.” 

Shortly after this decision the Swift case had 
arrived at the Court of Appeals, and that court 
reversed the general term decision. The court 
review the history of the Rawls case, and while 
they approve the decision of the Court of Appeals 
in that case, they show, as we have endeavored to 
show above, that it extends only to subsequent 
declarations, and they disapprove the obiter expres- 
sions of the general term decision in the same case, 
and consequently by implication overrule the case of 
Edington, on this point. The court observe: “Nor 
have I been able to discover where any court has 
held that the declarations of one whose life has 
been insured for the benefit of another, made as to 
his state of health, and made at a time prior to and 
not too remote from his examination by the surgeon 
of the insurer, and in connection with facts or acts 
exhibiting his state of health, have been rejected 
from the evidence, where the issue was as to his 
knowledge of his bodily state at that time. There 
are decisions that declarations made after the con- 
tract of insurance has been effected, may not be put 
in evidence, But they are put upon the intelligible 
reason that, after the contract of insurance has been 
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effected, the subject of insurance has no such rela- 
tion to the holder of the policy as gives him power 
to destroy or affect it by unsworn statements, And in 
some cases it is said that such declarations, in rela- 
tion to acts and facts, made prior to the issuing of 
the policy, are not a part of the res geste of those 
acts and facts. But the remark did not grow out 
of the facts of the case.” The court then comment 
on the Rawls case in the Supreme Court and in the 
Court of Appeals, and then conclude: ‘‘We must 
conclude that there is no decisive authority against 
the admission of prior declarations, accompanying 
acts, to show knowledge; while there is some for it. 
Upon the principle of the matter, we hold that 
wher made at a time not too long before the appli- 
cation and examination, and when a part of the res 
geste of some act or fact exhibiting a condition of 
health, which they legitimately tend to explain, 
they are admissible to show knowledge in the sub- 
ject of his physical condition. Statements made by 
a person while disclosing a wound or sore, as to the 
cause or nature of it, are evidences, not much weaker 
than the existence of the wound or sore, of his 
knowledge of his bodily state. The latter prove 
that he knew that he was ailing, and no one denies 
that the proof of them is admissible to show that 
he was, and that he knew it. The former tend to 
prove, with more or less certainty, as the cause and 
character of the ailment are more or less in the com- 
mon and unskilled knowledge of men, that the 
cause and character of it are known to him, The 
taker of a life policy from insurers, when he asks 
payment after the death, is liable to an inquiry into 
the previous life and condition of the subject in- 
sured, at the time of the application for the insur- 
ance, or at a prior time, not remote therefrom. All 
facts may be proven which tend to show that condi- 
tion, because he has a legal relation to them, and 
they legitimately affect his right to the contract 
which he has got. Ashe presents the subject of 
insurance to the insurers, as one who for him may 
make answer to their material inquiries, and as one 
who to the extent of his knowledge will make 
answers thereto truthfully, he has a legal relation 
to the subject of insurance, and is bound by his 
answers of material facts, and is affected by his 
knowledge and his answering according thereto, or 
variant therefrom. Hence it is, that any prior fact 
or act not too remote is proof against the policy- 
holder, of knowledge concealed by the subject of 
the insurance. Hence it is, too, that any statement 
which is part of the res geste of such prior fact or 
act tending to characterize and explain it, is also 
proof thereof, though unsworn to. Facts occurring 
after the insurance has been effected may be evi- 
dence, inasmuch as all facts which are material are 
competent to be proven. But the subsequent state- 


ments of the subject of insurance, not connected 
with a contemporary act or fact, are then but hear- 





say, for in such case the policy-holder has no such 
legal relation to the subject as that the latter may 
affect him by his unsworn declarations; and the 
declarations have no such connection with any prior 
act or fact as to be a part of the res geste thereof.” 

And now remain the questions, what is ‘‘too 
remote,” and what are the ‘‘ acts or facts” intended 


by the court ? 
—___—_—. 


MECHANICS’ LIENS ON MUNICIPAL PROP- 
ERTY. 


(Concluded.) 


FTER having made the foregoing references, we 
are prepared to turn to an authority cited by ap- 
pellants’ counsel: ‘‘In some of the States it is held 
that the priyate property of municipal corporations, 
that is, such as they own for profit, and charged with 
no public trusts and uses, may be sold on execution 
against them.’’ Citing Halliday v. Frisby, ante; Da- 
venport v. Insurance Co., 17 Iowa, 276; New Orleans v. 
Insurance Co., 23 La. Ann. 61, p. 740 (1871) ;* and Louis- 
ville v. Commonwealth (as to public and private prop- 
erty), 1 Duv. (Ky.) 259; Foster v. Fowler, ante; and 64 
N. C. 218, and 65 id. 142, ante, and reference to his 
chapters on Dedication and Mandamus. “In other 
States, either by statute or on general principles, it 
is declared that judgments against municipal corpora- 
tions cannot be enforced by ordinary writs of execu- 
tion, and that the remedy of the creditor is by manda- 
mus to compel payment, or the levy of a tax for that 
purpose. Questions of this kind are influenced by 
local legislation.”’ Citing Commonwealth v. Perkins, 
43 Pa. St. 400; Commonwealth v. Allegheny Co., 37 id. 
277; Shaffer v. Cadwallader, 36 id. 126 (1860); Com- 
monwealth v. Pittsburg, 34 id. 496; Green v. Marks, 
24 Ill. 221; Cole v. Green, 25 id. 104; Crane v. Fond du 
Lac, 16 Wis. 196; State v. Milwaukee, 20 id. 87; State 
v. Beloit, id. 79 (1865), and referring, infra, section 686. 
‘** On principle, in the absence of statutable provisions, 
it would seem to be a sound view to hold, that the 
right to contract and the power to be sued gives the 
creditor a right to recover judgments; that judgments 
should be enforceable by execution against the strictly 
private property of the corporation, but not any 
against property owned or used by the corporation for 
public purposes, such as public buildings, hospitals 
and cemeteries, fire-engines and apparatus, water- 
works and the like; and that judgments should not be 
deemed liens upon real property, except when it may 
be taken in execution.”’ Citing Shaffer v. Cadwalla- 
der, 36 Pa. St. 126; Davenport v. Insurance Co., 17 
Iowa, 276; President, etc., v. Indianapolis, 12 Ind. 620; 
Lamb v. Shays, 14 Iowa, 567; Cole v. Green, 25 Ill. 104; 
Green v. Marks, 24 id. 221. ‘Outside of the New 
England States the creditors of a municipal corpora- 
tion cannot resort, for the purpose of making their 
debts, to the private property of the inhabitants.” 
Vol. 2, Dillon’s Munic. Corp. pp. 546, 547, § 446. 
“On principle,”+ that is to say, according to the 
cases citcd by him, under section 446, all of which, it is 
seen, are decisions from the foregoing States, whose 





* See R. S. La. 1870, p. 629, 8 6233, as to property exempt 
from taxation ; also pp. 663, etc., 88 3421, 3423, as to property 
exempt from execution ; and 2 Duv. (Ky.) 582. 

+ Asto “on principle,” so often used by Judge Dillon, 
see 13 Mich. 500, and 20 Wend. 382. 
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laws we have just noticed upon which those decisions 
were based. It is true that on page 246 of vol. 2, in 
saying municipal corporations possess the incidental 
right to alienate or dispose of the property, real and 
personal, of the corporation of a private nature, un- 
less restrained by charter or statute, but they cannot 
dispose of property ofa public nature in violation of the 
trusts upon which it is held, nor of the public squares, 
streets or commons. He cites some authorities from 
this State, but it will be seen by reference, that those 
decisions from this State rest upon quite a different 
principle, viz.: that of dedication.* See 6 Hill, 407, p. 
510; 26 N. Y. 105; 20 Wend. 96. Again, if reference 
be made to chapter 25, of Rorer on Judicial Sales, p. 
344, etc., where he treats ‘‘on execution sales of cor- 
porate franchises and stocks,” it will be observed that 
he has cited a host of authorities, but not one from the 
State of New York. We ask attention to some of 
these authorities, and especially to Gue v. Tidewater 
Canal Co., 24 How. 263 (observing that the doctrine is 
Pennsylvanian, and it cannot be applied in States like 
New York). Held, that the franchise, or right to 
take toll on boats going through the canal, would not 
pass to the purchaser under that execution, a fieri 
facias issued to the United States Marshal for the dis- 
trict of Maryland. The court say that “ the franchise 
being an incorporeal hereditament cannot, upon the 
settled principles of the common law, be seized under 
a fieri facias ; if it can be done in any of the States, it 
must be done under a statutory provision of the State. 
* * * * That if the sale had taken place, the result 
would have been to destroy utterly the value of the 
property owned by the company, while the creditor 
himself would, most probably, realize scarcely any 
thing from the useless canal locks and lots adjoining 
them. The records and proceedings before us show 
that there were other creditors of the corporation to a 
large amount, some of whom loaned money to carry 
on the enterprise; and it would be against the prin- 
ciples of equity to allow a single creditor to destroy a 
fund to which other creditors had a right to look for 
payment, and equally against the principles of equity to 
permit him to destroy the value of the property of the 
stockholders by dissevering from the franchise prop- 
erty which was essential to its useful existence. In this 
view of the subject, and the court do not deem it 
proper to express any opinion as to the right of this 
creditor in some other form of judicial proceeding to 
compel the sale of the whole property of the corpora- 
tion including the franchise for the payment of his 
debt. * * * * If the appellant has a right to 
enforce the sale of the whole property including 
the franchise, his remedy is a court of chancery, where 
the rights and priorities of all the creditors may be 
considered and protected, and the property of the cor- 
poration disposed of to the best advantage for the 
benefit of all concerned. A court of common law, 
from the nature of its jurisdiction and modes of pro- 





* “The federal tribunals, in matters of lien, are bound by 
the decisions of the highest court of a State in interpreting 
its own statutes.” 7 Pet. (U.S.) 542, anda host of authori- 
ties cited. Cooley’s C. L.13 and 14, and 45 Mo. 100. As to 
public use, see Reddall y. Bryan, 14 Md. 444. In Maryland 
“a county is liable for injuries caused by unsafe roads and 
bridges.” 36 Md. 229. And in Baltimore v. Root, 8 Md. 95. 
“Held, notwithstanding a general statute of the State 
authorized the garnishment of ‘any person or persons 
whatever, corporate or sole,’ municipalities were not in- 
cluded.”’ 1 Dill. Corp. p. 187. 





ceeding, is incapable of accomplishing this object.’ 
This case not only arose in Maryland, where the stat- 
utes of mortmain and disabling statutes also were 
received (and where ‘real estate was nvt liable to be 
taken and sold on execution, at the suit of a citizen, 
until made so by statute,’’ Jones v. Jones, 1 Bland, 
Md. 443,* and Pub. Gen. Laws, vol. 1, pp. 554, 602), but 
it will be seen the main authority relied on in this case 
and cited by the attorney for the appellee, was Am- 
mant v. New Alexandria & Pittsburgh Transportation 
Co., 13 8. & R. 210-12. “The spirit of which last 
decision (says Justice Sergeant in the Susquehanna 
Canal Co. v. Bonham, W. & 8. Rep., vol. 9, p. 
28), seems to be, that privileges granted to corpo- 
rations to construct turnpike roads, canals, etc., 
are conferred with a view to the public use and accom- 
modation, and that they cannot voluntarily deprive 
themselves of the lands and real estate and franchises 
which are necessary for that purpose, nor can they be 
taken and sold by acreditor.” At all events the case 
of Gue v. Tide Water, etc., under the statutes of New 
York, brings nothing of authority to bear on the case 
at bar. It is along stride to conclude that because a 
franchise of a business corporation is not subject to 
levy and sale at law, a building reared by a municipal 
corporation for the private use of the corporation, so 
far as the State is concerned, is exempt from levy or 
sale on execution, especially so when the exemption of 
such franchise is not a settled question altogether. In 
Tippetts v. Walker et al., 4 Mass. 597, Parsons, C. J., 
says: “It may hereafter, perhaps, require considera- 
tion whether on a judgment against such a corporation 
(a turnpike) the franchise can in any manner be taken 
on execution.”” ButseeR. S., ch. 4, § 11, making such 
franchise liable to attachment. It is not to be forgot- 
ten that Massachusetts but partially repealed the 
Mortmain Statutes. Bartlett v. King, 12 Mass. 537. 
Plattv. N. Y. & B. R. R. Co., 26 Conn. 514-73, and 5 
Ired. L. R. 296-307, say they do not pass upon the ques- 
tion, while James v. Pontiac & Groveland Plankroad 
Co., 8 Mich. 91, follows Penn. ;+ and in Macon R. R. 
Co. v. Parker, 9 Ga. 394, it is queried by Judge Lump- 
kin, although 13 S. & R. 210 is cited. See Boston & 
Concord R. R. Co. v. Gilman, 37 N. H. 410-11. See in 


* And as in Maryland, 1 Bland, 443, so was it formerly held 
in Pennsylvania prior to 1810. See 2 Miles (Pa.), 420; 4 Barr. 
490 (3 B. Mon.). And so in Kentucky prior to 1792. ? Bibb, 
202. See C. L. L. 278; 10 Barb. 234; criticised, 31 N. Y. 164. 
That Maryland chancery adopted some rules in chancery 
without precedent in England, which have never been 
adopted in this State, appears in 2 Sandf. Sup. Ct. R. 676-8. 

+ “ The administration of justice, the preservation of the 
public peace, although confided to local agencies, are essen- 
tially of public concern; while the enforcement of mu- 
nicipal by-laws proper, the establishment of gas-works, of 
water-works, the construction of sewers and the like, are 
matters pertaining to the municipality as distinguished 
from the State at large.” 24 Mich. 44; 28 id. 238-9. See 37 
N. J. L. R. 195; 10 Ohio, 372; Ang. & A., § 187; 1 Dill. Corp. 
$$ 431-3, p. 185. Compare 24 Mo. 493, and Will. Eq. Jur. (Pot- 
ter’s ed.), ch. 12, p. 729; 32 N. Y. 374, and cases cited. 21 N. 
Y. 597, where Denio, J., says: “‘The necessity for appropri- 
ating private property for the use of the public is not a 
judicial question.” People v. City of Albany, N. Y. Weekly 
Dig. I. 65; Marsh v. Town, etc., id., vol. 2, No. 2, p. 443; 8 
Johns. 422; 24 Barb. 446; 102 Mass. 489; 9 Cal. 453; 49 Ala. 
561. In New York, “It is the citizens or inhabitants of a 
city, not the common council or local legislature, who con- 
stitute the corporation of the city; the officers of the 
council and other charter officers are the agents or officers 
of tke corporation.” 5 Abb. Pr. 85. The New York doc- 
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the State of New York, Slee v. Bloom, 19 Johns. 475, 
cited by Judge Allen, in Dowdney v. McCullom, 59 N. 
Y. 372; 3 Am. Law Mag. 1256; vol. 2 Kent’s Comm. 
p. 284. By Revised Code of Delaware (1874), p. 376: 
§§ 10, 11, 12, ch. 70, ‘* Franchises can be attached and 
sold.”’ Ang. & A. pp. 653, and 657, and 407. That in 
this State locomotive engines, rolling-stock, etc., of R. 
R. Cos. are subject to execution, many cases cited in 
vol. 4, p. 34, of Wait’s Pr. show. And the rules ap- 
plicable to attachments are also to execution. 42 N. 
Y. 13; Wait’s Prac., vol. 2, 163. 

Now Mr. Abbott, in his unrivaled Digest of the 
Reports and Statutes of New York (vol. 4, p. 453, § 38) 
has referred to Brinckerhoff v. Board of Education, N. 
Y., ante, as stating the “ history of the law governing 
municipal corporations, and the ground and extent of 
their liability to have their property taken upon exe- 
cution;” and a similar reference is made in the 
United States Digest (first series), vol. 9, p. 440, § 695. 
See Vol. 4, Wait’s N. Y. Dig. pp. 479, § 23, 490, § 4, 513, 
§ 32; and 2 Brightly’s N. Y. Dig. 2633, 50-1. We sub- 
mit that the following is more reliable history. The 
common law adopted in this State, applicable to muni- 
cipal corporations, is that ‘“‘common law that recog- 
nized no distinction as to the right to receive, hold 
and convey lands between corporations, whether sole 
or aggregate, ecclesiastical or lay.’’ Shelford on Mort- 
main, 8; Runyon v. Carter, 14 Peters, 22; Williams on 
Real Prop., 4th ed., p. 73, and note 1; Grant’s Corp. p. 
98, note k. In this State, ‘‘ corporate powers are con- 
ferred in subordination to the general laws of the 
land, and are so to be construed.’”’ People v. Utica 
Ins. Co., 15 Johns. 358; Tyng v. Com. Warehouse Co., 58 
N. Y. 314. The increasing prejudice manifested in 
parts of the country against civil and moneyed cor- 
porations, since the days of President Jackson’s 
opposition to the Bank of the United States, has 
been exhibited in the legislative tendency of this 
State, verging toward the New England theory of the 
responsibility of corporate bodies. 2 Kent’s Comm. p. 
272, note a, 12th ed. (Laws of 1874, ch. 149.) ‘* Upon 
judgment and execution against a corporation fora 
debt, its property, real and personal, may be attached 
or seized and sold, as in the case of individual defend- 
ants it is the ordinary practice.” Ib.; note a, and 
authorites cited; and see Ross v. Curtis, 31 N.Y. 606*. 

“In political and governmental matters, the muni- 
cipalities are the representatives of the sovereignty of 
the State and auxiliary to it; in other matters relat- 
ing to property rights and pecuniary obligations, they 
have the distinctive legal rights of private corpora- 
tions, and may acquire property, create debts, and sue 
and be sued as in other corporations,” etc. People v. 
Ingersoll, 58 N. Y. 30. ‘‘Their property differs from 
that of a county, inasmuch as a county is a public 
governmental corporation strictly.’’ North Hemp- 
stead v. Hempstead, 2 Wend. 109. In so far as a muni- 





trine, however it originated, is consistent from 2 Wend. 
109, through 13 id. 325, 15 N. Y. 561, 16 id. 161, 18 id. 38, up to 
58 id. 30. Water-works in New York villages are regulated 
by statute. 

*“The city of New York is not liable for the contracts 
of the Board of Education ; that board is not an agent of 
the city, and must be sued on its own contracts.””’ Dannah 
v. The Mayor, etc., vol. 1 N. Y. W. Dig. p. 443; ib. 563. See 
as to county liabilities in New York, Cogan v. Mayor, ete., 
vol. 1 N. Y. W. Dig. 256, et ib. pp. 51, 254 and 378. As to 
townships, see Marsh v. Town of Little Valley, N. Y. W. Dig. 
vol. 2, No. 2, p. 48. Miller, J. 





cipal corporation owns property that is devoted to use, 
in those political and governmental matters in which 
it represents the sovereignty of the State, or renders 
aid therein at the requirement of the State, in just so 
far does such property become placed upon the same 
footing with property owned and used by a county in 
performing its functions. Darlington v. Mayor, etc., 
31 N. Y. 169. A careful study of Judge Denio’s opin- 
ion will show that he did not intend to lay down any 
different principle; and the head-note is not war- 
ranted by his opinion. Former opinions of Judge 
Denio show what he meant by “ public use.” Roose- 
velt v. Draper, 23 N. Y. 324 and 332. And see in con- 
nection with this, the opinion of Judge Peckham in 
Baldwin v. The Mayor, etc., 2 Keyes, 308-9; Sedg. on 
Const. Law, 160, etc. ‘‘ Any other property held by a 
municipal corporation as to being exempt from levy 
and sale on execution, stands on the same footing as 
private property of other corporations.”” See N.Y. C. 
& H.R. R. R. Co. v. M. Gas-Light Co., 12 8. C. R. 
201-8; 45 N. Y. 234; 7 id. 314. Even should public 
policy require such exemption, this court will admin- 
ister the law as it exists, and leave to the legislative 
branch the duty of making statutable provisions. 58 
N. Y. 37; 59 id. 194.* 

Finally, we submit that Poillon v. Mayor, etc., ante, 
is no authority in this case, because, in the former 
certain provisions were made by statute (ch. 386, L. 
1851, § 14, ete., p. 747, amended ch. 101, L. 1854, § 16, 
etc., p. 245) for raising the money to be expended; 
and there was no remedy left, except mandamus 
against the public officers. People v. Meade, AN. Y. 
114. But in the case at bar, if there could be no lien, 
the plaintiffs were without remedy, for they could in 
no way resort to the writ of mandamus. High’s Ex. 
Leg. Rem., §§ 5 to 10; Ang. & A., § 710, ete. 

From Maine to California, and thence to Oregon, 
Utah and Arizona, exemption is made by statute of 
public buildings, such as court-houses, jails, etc. See 
R. S. Maine, 1871, pp. 129, 667; Cal. Civ. Code, § 1241, 
p. 235; and Gen. Laws, vol. 3, Sup. p. 9131; Arizona 
Compiled Laws, ch. 37, p. 340; Oregon Gen. Laws, 
164-5. In almost every State, except this, provisions 
are made by statute for the exemption of a certain 
class of property from levy and sale on execution. In 





*See the excellent opinion of Church, C. J., 50 N. Y. p. 
568. See Dannah et al. v. Mayor, etc. (Dec. 6, 1875), cited 
ante; People v. First Nat. Bank, N. Y. W. Dig., vol. 2, No. 4, 
p. 85; 5 Barb. 649; 3 Allen (Mass.), 307. As to exemption of 
public buildings and properties of municipal corporations, 
etc.,in Miss. ‘‘ Franchises may be sold.”’ R.C., § 2414, p. 
531. The Garnishment act in Missouri excepts municipal 
corporations; opinion of Bliss, C. J., 49 Mo. 565; as to such 
exemption in Kansas, see Gen. Stat. 1868, 473, ch. 38, 88 1 and 
6; nothing exempt for labor or purchase-money — see Ala. 
R. C. p. 565-6, and § 2884, and L. 1873, p.52, and Const., art. 13, 
§ 4, art. 14, §4; Ark. Dig. of Stat. (1858), p. 288, § 15, exempt 
from taxation, schools (p. 1001, § 74), windows (1071, § 1), and 
public buildings, fire-engines, etc., L. 1873, p. 308, No. 124, 
likewise in Conn. R. 8. 1875, p. 153-4. Fire-engines, etc., So 
R. 8. So. Car. 1872, pp. 46 and 97; Neb., see Gen. Stat. 1873, p. 
935, and § 11; Mech. lien law, p. 469, as to judgments against 
municipal corporations, etc., and fire-engines, hose, etc., 
exempt, p. 391, Mont. Cod. Stat. 1871-2. Fire-engines, public 
buildings, etc., exempt, p. 83, etc., Minn. Stat. Rev. 1866. Fire- 
engines, etc., p. 155 and 487, and L, 1871, p. 122; and were it 
warrantable, we could easily extend this list of cited ex- 
emption acts of other States, as to this class of property 
of municipal corporations in proof of what we have stated 
on page 64. 
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Missouri, for instance, all court-houses, jails, clerks’ 
offices, and other public buildings, and the lots of 
ground on which they stand, shall be exempt from at- 
tachment and execution when owned by the county 
in which they are situated, or any municipal corpora- 
tion therein; also all burial grounds, specified in chap- 
ter 11 of these statutes. Wagoner’s Mo. Stat., vol. 1, 
1870, p. 604, § 10; ib. 294-5, §§ 29 and 34. Hence the 
decision in Stewart v. Jones, 40 Mo. 140. 

But these identical two cases (Stewart v. Jones and 
Gue v. Tide Water, etc.) are the foundation of the doc- 
trine in all the books, that property of a municipal 
corporation is not subject to levy and sale on execu- 
tion, unless made so by statute (except, perhaps, Ang. 
& A. p. 658, where they are made a foot-note). 

May it please the court, we have thus attempted to 
subvert, by the foregoing authorities, the positions 
taken by the appellants’ counsel, viz.: “* That courts 
have decided that a valid and sufficient mechanic’s 
lien cannot be created on buildings erected by muni- 
cipal corporations for public use; that it is against 
public policy to enforce a mechanic’s lien upon such 
property.”” We have traced to their source the au- 
thorities cited from Pennsylvania, where courts create* 
corporations (Pur. Dig. 130), and the legislature ex- 
empts their property from attachment, as well as the 
cited authority from Illinois, where a simple exemp- 
tion exists. And when now the counsel for the appel- 
lants asks this court to adjudicate upon the ground of 
public policy, in the absence of legislative enactments 
(nay, rather ip opposition to express enactments), it is 
befitting that we invoke the courts of one, at least, of 
those very States, rather than Lord Bacon: ‘It is for 
the courts to say what the law is — not what it should 
be.”” Gillinwater v. Mississippi, etc., 13 Ill. 1. That 
there may be a greater scope of power exercised by 
Pennsylvania courts, we will not attempt to decide, 
since it is there held, ‘from its very position, it is ap- 
parent that the conservative power is lodged in the 
judiciary, which, in the exercise of undoubted rights, 
is bound to meet any emergency.’’ De Chastellux v. 
Fairchild, 15 Pa. St. 18. But there is not an instance 
in the State of New York where “ judge-made law has 
overrode,’’ or even anticipated the legislative depart- 
meut. Brinkerhoff v. Mayor was righted in this court, 
and as to the history given in the same in the court 
below, we submit that references to the early com- 
mon law or the tracing back to Phoenicia, and “ old 
hushed Egypt and its sands,”’ or even to the primeval 
forest-fringed city of Enoch, with its mechanical in- 
terests, its immunities, and its early ruler of marked 
distinction, all to the contrary notwithstanding, the 
statutes of this State define the responsibilities of 
corporations. Whatever may be the difference be- 
tween a municipal city of the State of New York and 
that “*municipium, genus oppidorum Italic quod jure 
civitatis Rom. donatum erat. sed ita, ut legibus suis 
uteretur, et suis magistratibus.”” Cic. Cecin., 4 Turneb. 
Agr. 1-5 (and it is evidently about as great as that be- 





*“ Courts of quarter sessions with the concurrence of the 
grand jury of the county may incorporate towns and vil- 
lages.” Pur. Dig. 130. Also “literary, charitable or religi- 
ous associations and fire companies may be incorporated 
under the sanction of the Supreme Court.” Id. 168, 172. 
And Duncan, J., said, in 15S. & R. 168, “ Pennsylvania is an 
extensive manufacturer of home-made corporations.” As 
to judgments on the ground of “ public policy,” see 13 N. 
Y. 428; 15 id. 47 ; and opinion of Chase, C. J., in license tax 
cases, 5 Wall. 469. 





tween the judiciary system devised by Counselor 
Jethro, Ex. 18, 21, and part first of the Code of Pro- 
cedure), one fact is certain, the Court of Appeals have 
most plainly and unmistakably distinguished between 
property belonging to a municipal corporation that is 
public (roAiricéy), with reference to the State (ra ris 
méAews), and such as is public (cowéy), in respect to the 
corporation (ra rév derévs). Whether law be defined 
“the solemn expression of legislative will,” or in the 
words of Demosthenes (Orat. 1, cont. Aristogit: see 
Reiske’s ed. Tom. 1, p. 491, § 774, lines 13 to 22), the 
plaintiffs were legally entitled to judgment. 

** The laborer is worthy of his hire.” 

NorTe.—See, as to charities, “ Dwight’s Charitable Cases,” 
1863, commencing A. D. 1515, with sixth report Commission- 
ers of charities, p. 171. 

We refer to Kneeland’s Mech. L. L. (1876), 88 84-90, pp. 96- 
100, and to Guernsey’s Mech. L. L., 8§ 35-37, as confirming 
what has been stated (p. 52, ante}, rather than for any other 
purpose. For 2% Mo. 493, and 28 id. 465, bridge cases, are not 
authorities here (see Stat. p. 73, ante), nor is Ripley v. Gage 
Co., 8 Neb. 397. See p. 85, supra. 

Again, section 21, chapter 379, L. 1875, has been referred 
to on p. 45, ante; Kneeland’s Mech. L. L.,§ 84, cites the 
same, to show that “ legislature has conformed to the de- 
cision of the court.”” Said chapter was “‘an act to define 
and limit the liens of contractors and others, upon real 
estate in the city and county of New York,” etc. If such 
an understanding were correct, it must be assumed that 
Brinkerhof v. The Mayor, etc., only applies to the city and 
county of New York, for otherwise, the legislature would 
havé thus defined and limited the liens, etc., throughout 
the State; but unfortunately for the argument, and per- 
haps generally, the constitution of the State of New York, 
contains no such provisions as do those of Maine, New 
Hampshire and Massachusetts ; “ Requiring the judges of 
the Supreme Court, when called upon by the governor, 
council, or either house of the legislature, “to give their 
opinions upon important questions of law, and upon 
solemn occasions.” C. C. L. p. 40: compare 50 N. Y. 274, 
and 7 Nev. 392; 49 Mo. 216. 

As to the ground of exemption from taxation of county 
property, in the absence of statutory authority, and that 
it is upon a principle that is not applicable to municipal 
corporations, see 116 Mass. 184-185, 193; and Hill. on Tax. 
p. 357; and see 25 Ohio St. 241, as to public use. 

——_>__—— 


ADMINISTRATION OF JUSTICE IN SWEDEN. 


II. 


N ordinary civil actions the procedure is very simple. 
The pursuer applies to the judge, who issues a 
summons, which must state the name of the pursuer, 
the nature of the claim, the day when the defender 
must appear, and the place where he must make his 
answer, under certification that if he do not appear 
the case will de decided in his absence. The pursuer 
must give intimation to the defender by delivering to 
him the summons, or, in some cases, a copy of it, in 
the presence of two credible witnesses; one witness is 
sufficient where the defender gives an acknowledg- 
ment that he has received the summons. Personal 
intimation may be made everywhere except in church. 
Where, however, a parisb is called as a defender, inti- 
mation is made from the pulpit of the parish church 
on some Sunday in the course of the service. Where 
the defender is resident within the same district, the 
pursuer must give him intimation within a certain 
period, varying with the distance of the defender from 
the court, and if intimation is not made within the 
legal time, the summons falls. Where the defender is 
absent from Sweden, intimation is made by affixing 
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a copy of the summons to the door of the court-house. 
On the appointed day, both parties must appear in 
court, unless they can allege some valid excuse, such 
as illness, employment on official business, or a prior 
summons to another court, in which case the cause is 
postponed to the next assizes. If no excuse is given 
in, the parties are fined; and if the pursuer be the de- 
faulter, he is found liable to the defender in the ex- 
pense occasioned by his absence. Where the defender 
does not appear after proof of intimation, the judge 
hears the case, and pronounces judgment, if he think 
the pursuer has a just claim. The judgment must be 
intimated by the pursuer to the defender, who may 
then appeal to the Hofriitt, where he may be allowed 
to lead evidence, if the court think it necessary. If 
he do not appeal within the time fixed for appealing 
(which is mentioned in the judgment), his only re- 
source is to bring an action to have the judgment set 
aside; but in the meantime the pursuer may proceed 
with the execution of his decree, provided he give 
sufficient security for the repayment of the money, if 
the decree be afterward recalled. If the parties both 
appear, the jurisdiction of the judge may be declined 
on any of the following grounds, viz.: if he be related 
to either of the parties within the prohibited degrees, 
orif he be at open enmity with either of them, or if 
he or his near relatives have any interest in the suit, 
or may expect to derive advantage, or to sustain in- 
jury directly or indirectly from the result of the liti- 
gation, or if he have been judge in the same cause in 
another court, or have been mandatory or witness, or 
have, in short, been in any way concerned with the 
previous stages of the dispute, or if he have himself a 
like suit waiting for decision. A party who wrong- 
fully challenges a judge is fined; but if the challenge 
be sustained, a substitute is appointed by the Hofritt, 
at the cost, in the first instance, of the pursuer, who, 
however, recovers the amount disbursed by him from 
the defender in the event of success. 

The case then proceeds. In questions of small value 
the parties are heard orally ; in more important causes 
one written statement is allowed on each side, setting 
forth shortly, and without ambiguity, the grounds of 
action and the defense. If the parties desire it, or if 
the judge think it expedient, a day is fixed for the 
debating the question or the leading of proof. In the 
latter case the judge indicates to the parties the nature 
of the evidence which he will expect them to adduce; 
but before proof is led, objections to the jurisdiction 
of the court must be disposed of. Asa general rule, 
a defender can only be summoned to answer in the 
court within whose jurisdiction he resides, but several 
exceptions are made to this rule. In the first place, if 
a party have raised an action in another district from 
that in which he resides, he must answer in any 
counter-action which is brought against him there by 
his antagonist. Question of succession, or of the in- 
terpretation of wills, or claims for money due by a 
deceased debtor, must be tried in the court to whose 
jurisdiction he was subject, and his heirs are cited to 
that court, even although they live elsewhere. In dis- 
putes between buyer and seller, the court, within 
whose jurisdiction the bargain was made, can sum- 
mon a party to appear who is not resident within the 
district. In this case, however, the defender must be 
cited while within the district. Questions affecting 


land are tried in the court within whose district the 
lands lie, and if they stretch over more than one dis- 
trict, then the court to which the principal estate or 





house is subject has jurisdiction. Where several par- 
ties have granted a joint and several obligation, the 
creditor sues whichever of the debtors he pleases, at 
the place of that debtor’s residence; but if the objec- 
tion be joint, and the validity of the document, or the 
amount due by each be disputed, the creditor can sue 
them all in the court to which any one of them is sub- 
ject. Partners of a company are sued where the part- 
nership has its domicile. Matrimonial causes, again, 
are tried in the court of the district where the woman 
resides, but she has the option of suing the man in the 
court of his ordinary domicile. To this rule, however, 
there is an exception, that actions founded on deser- 
tion are tried where the innocent spouse resides. 
Jurisdiction cannot be prorogated of consent of par- 
ties, but the king may grant permission on the appli- 
cation of the parties, and any judge try the case. 

The defender, again, may object that the dispute is 
one of a class which is appropriated to another court; 
and this exception must also be at once disposed of. 
Generally the Courts of First Instance have a private 
jurisdiction in all cases except the following, which 
have been appropriated to the Courts of Appeal. In 
civil cases the exceptions are actions affecting the title 
of estates belonging to noblemen, or in regard to their 
wills, or the curatory of their children and heirs, if 
they too are noble, and also important actions against 
noblemen. Numbers of the universities and foreign 
noblemen have the same privileges. To Svea Hofritt 
are appropriated actions against the State bank, and 
claims for reward for discovering forged notes. In 
criminal matters the Courts of Appeal are alone com- 
petent to entertain charges of high treason against the 
king or the country, of holding communications with 
the enemy, of attempts on the life of the king or royal 
family, as well as all charges of breach of duty against 
inferior judges or subordinate officials. Blasphemy 
against God is punished by the Courts of Appeal on 
the report of a Hiradshiéfding, while no capital sen- 
teuce can be executed until it has been confirmed by 
the Hofriitt within whose jurisdiction the case has been 
tried. All exceptions, such as those which have been 
referred to, must be stated by the defender at the 
outset of the case, and if he be found to have stated 
and insisted in them for the mere purpose of causing 
delay, he is subjected to a fine proportioned to the 
importance of the case. While the law is thus strict 
in regard to unnecessary delay, ample facilities are 
given to any litigant who bona fide desires more time 
for the preparation of his case. 

When the day of trial has arrived, the parties must 
appear with documentary evidence, or the witnesses 
whom they propose to examine, and if the witnesses 
will not come voluntarily, the court issues summonses 
to compel their attendance, under the penalty of fine 
or imprisonment. As in some other continental coun- 
tries, merchants are obliged to keep business books 
with accuracy, and in the case of bankruptcy are liable 
to penalties if it be found that they have failed so to 
do. The evidence afforded by regularly kept business 
books, as required by law, is considered of great 
weight, and in many cases is of itself decisive. Where 
witnesses are adduced, they are examined by the 
judge, who makes a note of the import of their evi- 
dence, and before they leave the court fixes the amount 
of remuneration they are to receive. The evidence of 
two concurring wituesses is required; if only one is 
adduced, that forms a semiplena probatio, and the 
matter may then be referred to the defender’s oath- 
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The parties may also be required to take the oath of 
verity, but only in the Hofritt. 

During the progress of the case a third party may 
appear, and claim to be heard on the ground that the 
decision of the question will affect his interests. If 
he satisfies the judge that he is entitled to appear, the 
case is sisted to allow him to bring an action, which 
he must do before the next assizes. Where the parties 
settle the case before the hearing or the proof comes 
on, they must without delay inform the court, and in 
the event of their failure to do so both pursuer and 
defender are liable to a fine. 

Before pronouncing judgment, the Hiradshéfding 
may issue to the parties a written statement of the claim 
and the evidence, and require them to subscribe it, 
or state any objections to its accuracy. In the Courts 
of Appeal this course is usually followed; but in the 
Courts of First Instance the judge only draws up such 
a statement in cases which he thinks of greater im- 
portance. 

This statement having been returned by the parties, 
judgment is pronounced by the Hiradshéfding in open 
court, and a written statement of it handed to the 
parties. The judgment must specify the time within 
which an appeal must be taken by the losing party. 
At the same time the judge may fix the cost payable 
to the successful suitor, or a separate acticn may be 
brought to recover the amount. 

Where an appeal is taken, the Hiradshéfding must 
at once make a note on the judgment to that effect, 
and appoint a day on which both parties must appear 
before the Hofritt. The appellant must find security 
for the costs and injury which may accrue to the re- 
spondent from the appeal. If no appeal is taken 
within the period fixed by the decree, the judgment is 
final. On the day which has been appointed by the 
Hiradshéfding, the appellant must give in to the Hof- 
ritt a written statement of the grounds of his appeal, 
which the respondent is allowed to answer. The 
appeals are distributed by lot among the judges of the 
Hof-itt, and a written report is drawn up by the 
judge, or assessor, to whom the appeal is remitted. 
This report is considered by one of the sections of the 
court, and judgment is pronounced. The delibera- 
tions of the Court of Appeal take place in private, and 
the parties are not heard orally upon the appeal. 
From the decisions of the Hofriitt, an appeal lies, as 
has already been said, to the Higsta Domstol, and the 
procedure followed is similar to that just described. 

In order to prevent the “ law’sdelays”’ being abused 
by litigants to their own advantage, fines are imposed 
on those who litigate merely for the purpose of plac- 
ing obstacles in the way of the recovery of just debts, 
but notwithstanding, these provisions form only a 
very partial check. 

In this account of the proceedings before Swedish 
courts of law, we have assumed, as the Swedish law 
assumes, that all the steps are taken by the parties 
themselves. The strict enforcement of such a rule 
would of course in many cases lead to the denial of 
justice, and accordingly litigants are allowed to choose 
persons to represent them before the courts. A party 
may name his relation, bis servant or his friend as his 
representative in any lawsuit, and for that purpose 
must furnish him with a mandate, provided that the 
mandatory be a person of intelligence and of fair and 
respectable character. Generally speaking, alsv, he 


must be known to the judge, and obtain his permission 
to appear. Subject to these qualifications, any Swede 





may conduct a case on behalf of another; and certain 
crown Officials, and those who hold university certi- 
ficates, are entitled to act as mandatories without the 
special leave of the court. On the other hand, clergy- 
men are not allowed to plead, except in questions con- 
cerning themselves, their wives, children, servants or 
glebe. No one can plead a case who has had to do 
with it as judge in another court, or who has held a 
mandate from the opposite side in the same case, or 
who is under curatory, or whose father, father-in-law, 
son or son-in-law, brother or brother-in-law, is judge 
in the case. No member of the Court of Appeal, or 
paid official in it, can hold a mandate before the Court 
of Appeal or any of the inferior courts which are 
within its jurisdiction, except for a near relation, or 
cousin-german, or for his ward. No one can conduct 
a case for another unless he be named in open court, 
or produce a duly-sealed mandate from his principal, 
in which the name of the court, the mandatory and 
the suit are set forth. Without special authority a 
mandatory cannot compromise, throw up a case, or 
follow it to a higher court, and those who have ob- 
tained a general permission from any of the courts to 
conduct cases are bound to take any poor man’s case 
which the judge may intrust to them. Even those, 
however, who regularly appear in the courts on behalf 
of clients do not possess the privileges either of counsel 
or agents, and are considered merely in the position 
of mandatories. At the close of a suit, the fee of the 
mandatory, if the principal desire it, is fixed by the 
court, which may also authorize the mandatory to re- 
tain his principal’s papers until payment. A manda- 
tory is responsible for the proper conduct of the case, 
and is liable to be sued, if his principal suffer through 
his fault or neglect. He is also liable to be fined for 
advising unfounded lawsuits, or conducting a case 
which he knew to be unjust. The increase of com- 
merce has tended to give greater importance to those 
who practice in the courts, and at present the system 
is in a state of transition between the older and sim- 
pler condition of things, and a more elaborate system 
suited to the complexity of modern life. 

There are many other peculiarities connected with 
the administration of justice in Sweden, such as the 
special protection thrown over the press by the consti- 
tution, which allows of jury trial in cases affecting the 
freedom of the press alone, and the provisions of the 
criminal law, which might have been brought within 
the scope of this paper. To have done so would, how- 
ever, have required treatment at greater length than 
would have been of genera] interest.—Scottish Law 
Magazine. 


ADHESION TO JUDICIAL PRECEDENT. 
RECEDENTS are the bane and disgrace of legisla- 
ture. They are not wanted to justify right meas- 
ures, and are absolutely insufficient to excuse wrong 
ones. They can only be useful to heralds, dancing- 
masters, and gentlemen ushers—because in these 
departments neither reason, virtue, nor the salus pop- 
uli, or suprema lex, can have any operation.’’ Thus 
writes Laurence Sterne; but, in our opinion, there is 
not in the whole science of law a principle of more 
vital consequence than that which upholds the sanctity 
of judicial precedent, even as, of old, it conferred upon 
the Responsa Prudentium, among the Romans, au- 
thority binding on posterity. For when it is remem- 
bered that, in the words of Best, C. J., “‘ The judgments 
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of the Courts of Westminster Hall are the only author- 
ity that we have for by far the greatest part of the law 
of England,” can any thing be conceived more calcu- 
lated to shake public confidence in the stability of law, 
more certain to engender social disaster, than would 
be the habitual disregard by the judges of previous 
decisions pronounced by judges of co-ordinate juris- 
diction. Unquestionably, the inconvenience of shak- 
ing concluded determinations is much greater to the 
kingdom in general than the impropriety of any former 
original determination can be to the parties. And 
we need hardly add that, in the words of Lord Kenyon, 
“The maxim, misera est servitus ubi jus est vagum aut 
incertum, applies with peculiar force to questions re- 
specting real property.”” To the same effect Ashurst, 
J., observes: **One would always wish that the law 
were certain upon all subjects, but it is more emphati- 
cally important that it should be so in questions con- 
cerning real property. The decisions of the law are 
the great landmarks for the safety and regulation of 
real property. And, perhaps, it is of less importance 
how the law is determined, than that it should be de- 
terminate and certain ; and such determinations should 
be adhered to, for then every man may know how the 
law is.’’ Disregard of settled authority in such cases, 
Lord Macclesfield also used to call removing land- 
marks, and that it is often of little consequence how a 
point is determined at first, so it be but adhered to, 
was his favorite maxim; Lord Cowper before him ex- 
pressed himself as of the same way of thinking; and 
Lord King afterward adopted the same sentiments. 
So, in Nixon’s Estate, 9 Ir. L. T. R. 32, Christian, L. 
J., declared: ‘It is better that the law should be cer- 
tain than that it should be abstractly correct ;” while in 
another case, Pennefather, B., said: ‘* Uniformity, 
perhaps, is of more importance than extreme accuracy 
of construction.’’ At the same time, it must be ad- 
mitted that in the words of Whiteside, C. J., ‘* Cases 
are only valuable as far as they expound principles ;’’ 
(see note to Trench v. Nolan, 6 Ir. T. R. 114); for, as 
Sir William Jones so eloquently observes, ‘“‘ If law be 
a science, and really deserves so sublime a name, it 
must be founded on principle, and claim an exalted 
rank in the empire of reason.’’ But, once a judicial 
decision has been established on principle, it should 
be accepted as conclusive by all courts of co-ordinate 
jurisdiction; and so above all, we repeat, in cases af- 
fecting real property, respecting which a point of law 
once settled answers Virgil’s 


** Limes agro positus, litem ut discerneret arvis.”’ 


We have been led to refer to this subject by the cases 
of Shearman v. Kelly and Murphy v. McCormick, re- 
ported in our present issue (10 Ir. L. T. R. 112), which, 
while in a remarkable degree suggestive of the evils 
that might ensue from a disregard of the principle 
upon which the binding efficacy of judicial precedents 
is based, and at the same time illustrate one of the ex- 
ceptions to which the general doctrine is subject, it 
being there held that the Court of Queen’s Bench was 
not concluded by the previous decision of the Exche- 
quer in Ear! Fitzwilliam v. Dillon, 9 Ir. L. T. R. 106, 
inasmuch as no appeal lay from the decision of the 
Exchequer. Indeed, it would be impossible to cite a 
stronger instance of the application of this exception 
to the general rule, as Fitzwilliam v. Dillon was itself 
decided on an appeal (from the chairman’s decision, 
brought before the court on a case stated); as hat de- 
cision vitally affected the tenure of land in Ireland; as 





to follow that decision would have been in favor of 
possession; and as the immediate result of a conflict 
of decisions would be to place the law affecting the 
tenure of land in a strange state of perplexity and un- 
certainty. Suppose a similar question comes before 
the Common Pleas, we presume that court would feel 
bound by the latest decisions, i. e., of the Queen's 
Bench, which is fortified by its being subject to appeal. 
The judges of the Common Pleas, who may have thus 
followed Shearman v. Kelly either against or according 
to their own convictions, may afterward sit with 
the Barons of the Exchequer on the appeal from 
Shearman vy. Kelly, whereupon the Barons of the Ex- 
chequer (four) can reverse the decision of the Queen’s 
Bench, even though the judges of the Common Pleas 
(three! should be in favor of upholding it; while, if 
the judges of the Common Pleas happen to have pre- 
viously felt themselves bound to follow the Queen’s 
Bench decision against their own conviction, and on 
the appeal join in reversing it, they will be thereby 
also overruling their own decision. Moreover, should 
the first appeal be brought from such a decision of the 
Common Pleas, the four Barons of the Exchequer and 
the one dissentient judge of the Queen’s Bench can 
reverse it, and at the same time overrule the Queen’s 
Bench decision. And yet, it must be presumed, not- 
withstanding these probabilities, amounting almost to 
a moral certainty that the law declared by the Queen’s 
Bench will be reversed by the Exchequer Chamber as 
now constituted, that law, laid down by three as 
against five judges, must, until reversed, govern the 
relations of tenant and landlord in Ireland in con- 
nection with ejectments on notice to quit; while, 
aJready in Campion v. Campion, 8 Ir. L. T. R. 148, we 
were apprised by Morris, J., that ‘the process of the 
recovery of the possession of land for non-payment of 
rent has been judicially paralyzed ”’ by Billing v. Ar- 
nold, which was founded on the necessity of following 
Keene v. McBlaine, both which cases, on the other 
hand, Morris, J., on his part, declared he would be pre- 
pared not to follow. Quot homines tot sententie. It 
may be that some one will now be actually bold 
enough to insist that the Exchequer is not bound by 
its own decision— that, on the contrary, it is bound 
by that of the Queen’s Bench. No doubt, Dowse, B., 
intimated that so far as his court was concerned the 
question was conclusively settled. But there are cases 
which might be cited as authorities to the contrary, in 
which courts have held themselves not irrevocably 
bound to follow even their own prior decisions. Wil- 
liams v. Lear, L. R., 7 Q. B. 287; Allen v. Bonnett, id. 
6 Eq. 522; Ex parte Birley, re Easdale, 8 Ir. L. T. R. 212; 
Dowling v. Adams, 11 Ir. Jur. (N. 8S.) 289; Bland v. Car- 
ville, 8 id. 6; Smith v. Manby, 1 Vict. Rep. L. 168. 
But, on this subject, we would venture to quote a 
passage from a judgment pronounced by Barry, A. C. 
J., and Williams, J., in another recent Australian 
case: ‘* Courts of concurrent jurisdiction, such as those 
of the Master of the Rolls and the Vice-Chancellors, 
and the Courts of Queen’s Bench, Common Pleas and 
Exchequer (from each of which, in the exercise of 
their ordinary jurisdiction, an appeal lies), respect, 
but do not necessarily follow the decisions of the co- 
ordinate courts, until affirmed on appeal, but they du 
not directly overrule their own judgments. Power v. 
Hayne, L. R., 8 Eq. 270; Collins v. Lewis, L. R., id. 
708; Attorney-General v. Cambridge Consumers’ Gas 
Co., L. R., 6 Eq. Ca. 296; In Re East of England Bank- 
ing Co., L. R., 6 Eq. 379; Cory v. Patton, L. R., 7 Q. B. 
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309. The rule prevails in the Court of Criminal Ap- 
peal also. Alderson, B., and Wightman, J., each 
avowed his concurrence in the judgment of the court, 
not agreeing with the cases cited, but bound by them 
(Roebuck’s Case, 1D. & B. 37); and in The Queen v. 
Robinson, L. R., 1 C. C. 82, Reg. v. Scott was cited 
from 2 D. & B. 47, with the remark that the case was 
not entirely satisfactory to the profession, whereupon 
Kelly, C. B., observed: ‘We have no means of review- 
ing that decision. Weare the same court, and the court 
of the fifteen judges is a court of the same jurisdic- 
tion, not a superior one.’ Instances have occurred in 
which the Courts of Queen’s Bench in sessions cases, 
the Court of Common Pleas in registration cases, and 
in matters relating to the Railway, Canal and Traffic 
Act, and the Court of Exchequer in matters of reve- 
nue, have departed from prior decisions. Those are 
eases in which each court exercises a peculiar jurisdic- 
tion, where there is no appeal, as there ishere. Each 
court has justified the exceptional exercise of the 
privilege, on the ground of palpable oversight or omis- 
sion to notice the governing principle which should 
have regulated the former judgment. Hadfield’s Case, 
L. R., 8 C. P. 3138. We conceive the safest guide to be 
that of stare decisis, as laid down by Lord Kenyon, in 
Guodtitle vy. Otway, 7 T. R. 419; and recognizing 
the extreme inconvenience likely to arise were our 
decisions to oscillate and vary, without any assurance 
to the suitors that the law as expounded last year 
would be the law in this, we ourselves, in Ettershank 
v. The Queen, 4 A. J. R. 132, avowed the like binding 
operation on us of former decisions, and stated that 
any review of the previous judgments of this court 
must take placein a higher tribunal. The appeal will 
be dismissed.” 5 A. J. R. 16. Wemayadd that there 
is a class of cases — ex. g., where it rests wholly in the 
discretion of the court how it shall decide —in which 
acourt may well hold itself unfettered by previous 
decision. In such a case the late Chief Baron Pigot 
once observed: ‘ With respect to the authorities cited, 
I wish to take this opportunity of utterly disclaiming 
being governed by any decided case upon a matter of 
this kind. It is mischievous that courts should create 
for themselves a set of fetters by which they should 
tie up their hands, or rather, which created a series of 
excuses for courts not adjudicating upon the matter 
brought before them according to its particular cir- 
cumstances.’’ 

In Ireland we have had before now many instances 
of unhappy conflicts of judicial decision, not merely 
ou various familiar matters of practice, but upon ques- 
tions of the most serious consequence. We need hardly 
do more than refer to the recent cases of Cassidy v. 
Moore, 10 Ir. L. T. R. 77, as opposed to Lutton v. 
Thompson, 9 id. 205; and Kavanagh v. Dolan, 10 id. 80, 
as opposed to Dowling v. Byrne, id. 79, and Byrne v. 
Ring, id. 82. By-the-bye, the three conflicting decis- 
ions lastly mentioned were cited in our Metropolitan 
Police Court on the 11th instant, in v. Monks, 
and so puzzled the worthy presiding magistrate that 
he has naturally had to reserve his decision. And in 
like manner the conflicting decisions of Shearman v. 
Kelly and Earl Fitzwilliam v. Dillon—upon an enact- 
ment the structure of which, in the words of White- 
side, C. J., “‘demonstrates that certainty of applica- 
tion was the intent of the makers of the law, that cer- 
tainty in its operation was aimed at, and conformity 
to its provisions enforced even by unusual penalties ’”’ 
—have already proved a source of perplexity at Quar- 








ter Sessions, in some cases before the learned Chair- 
man of Tipperary, on the 6th instant (Buckley v. Keilly 
and others, noted in another column), in which the 
result has been that over thirty ejectments have been 
adjourned till January, 1877, while the landlord has to 
pay the costs, amounting probably to some fifty or 
sixty pounds; liberty being reserved for him to con- 
sole himself with the reflection of Goldsmith’s ‘‘man 
in black,”” who, when told that he had Salkeld and 
Ventris in his favor, but that Coke and Hale looked 
the other way, and that there was scant likelihood of a 
speedy adjudication under the circumstances, satisfied 
himself by observing: ‘It is the boast of an English- 
man that his property is secure, and all the world will 
grant that a deliberate administration of justice is the 
best way to secure his property. Why have we so 
many lawyers but to secure our property? Why so 
many formalities but to secure our property? Not 
less than one hundred thousand families live in opu- 
lence, elegance and ease, merely by securing our prop- 
erty.’’ Be it so; but verily, under existing circum- 
stances, it is difficult indeed for legal advisers to guide 
their clients among the quick-sands of such conflict- 
ing authorities, and we fear that suitors will have but 
too much reason to say, as the man in Terence does to 
his lawyers, ** Fecistis probe ; incertior sum multo quam 
dudam.”’ Would only that some one might discover 
in * magnetism” an aid to the science of legal judg- 
ment, improving on the hint suggested by Mr. W. 
Forbes Johnson, Q. C., in his * Essay on the Science of 
Law ’’—‘‘If our law were cultivated as the other sci- 
ences are, it would be seen that equity stands in the 
same relation to precedent that magnetism does to 
the mariner’s compass; and, for aught we kuow, that 
sense of justice which is common to all mankind may 
be the reflection in the human mind of that very 
force.’’— Irish Law Times. 


——__>__—-. 


SLANDER—WORDS SPOKEN MALICIOUSLY 
BY WITNESS IN JUDICIAL PROCEED- 
ING PRIVILEGED. 


HIGH COURT OF JUSTICE—COMMON PLEAS 
DIVISION. 


SEAMAN v. NETHERCLIFT, 34 L. T. Rep. (N.S.) 878. 


No action lies for defamatory words spoken by a witness 
in a judicial proceeding, even if spoken for the wit- 
ness’s own purpose and maliciously. 

Defendant, an expert. in handwriting, was asked in cross- 
examination at a police court whether he had heard of 
some severe comments made on his evidence by the 
judge in a recent case, in which he had given evidence 
against the genuineness of a will. He said he had, and 
desired to make a further statement. The magistrate 
refused to hear him, but he persisted, and said he be- 
lieved the will to be forged. An attesting witness to 
the will brought an action for slander, and the jury 
found that the words were not spoken in good faith as 
a witness, but as a volunteer, for defendant’s own pur- 

oses, and maliciously, and found a verdict for plaintiff. 

Held, on motion for judgment, that the words were privi 
leged, and that defendant was entitled to judgment. 


TN HIS was an action for slander. The plaintiff was a 

solicitor, and the defendant was an expert in 
handwriting. In December, 1875, the defendant was 
called as a witness in a case of Davies v. May, tried in 
the Probate Division of the High Court before Sir 
James Hannen and a special jury, and gave evidence 
from comparison of handwriting to impeach the gen- 
uineness of the signature of the testator to a will 
which was in dispute in the case. The plaintiff was 
one of the attesting witnesses to the will. The jury 
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found in favor of the will, adding that they thought 
the imputations on the genuineness of the testator’s 
signature entirely groundless. Sir James Hannen ex- 
pressed his concurrence in that view, and added some 
severe comments on the recklessness and presumption 
of the defendant in persisting in expressing his opin- 
ion that the will was a forgery in the face of over- 
whelming direct evidence of its genuineness. 

A few days afterward, on the 17th of December, the 
defendant appeared as a witness at the Guildhall po- 
lice court, and gave evidence in favor of the genuine- 
ness of certain documents, alleged to be forged, on a 
charge of forgery against a person named Morphett (a). 
In cross-examination by the counsel for the prosecu- 
tion, Mr. Thorne Cole, the defendant Mr. Netherclift 
was asked if he had been a witness in Davies v. May, 
and he said he had. He was then asked if he had 
heard of the remarks made by Sir James Hannen on 
his evidence, and he said he had. Mr. Cole asked no 
further questions, but sat down. The defendant then 
said he had a statement to make as to the case of 
Davies v. May. The presiding alderman, Sir James 
Lawrence, refused to hear any statement as to a case 
not then before the court, but the defendant con- 
tinued, although ordered by Sir James Lawrence to 
stop, and said, “I believe that will to bea rank for- 
gery, and shall believe so to the day of my death.” 
The plaintiff brought an action of slander for the im- 
putation on his character contained in this statement. 

The case was tried at Westminster before Lord Cole- 
ridge, C. J. Three questions were left to the jury. 

1. ‘Were the words spoken by the defendant in 
good faith as a witness, or in answer to any question 
put to him as a witness?”’ Answer, ‘‘ No.” 

2. ** Did he speak them otherwise than as a witness, 


as a volunteer, and for his own purposes?’’ Answer, 
* Yes.”’ 
3. “*Were they spoken maliciously?’ Answer, 


“Yes.’’ Verdict for the plaintiff for 501. damages. 
Upon motion for judgment before Lord Coleridge, 
C. J., and Brett, J., the opinion was delivered by 
Lord CoLerIDGE, C.J. The privilege of the various 
persons engaged in the trial ef a suit or action ina 
court of law, of the judge, of the jury, of the parties, 
of the counsel, of the witnesses, is under certain cir- 
cumstances absolute. But the circumstances which 
give the absolute privilege are not exactly the same in 
the case of all the different persons whom I have 
enumerated. It is not, however, necessary to discuss 
the differences which affect the respective privileges. 
In one matter it would seem that all the parties toa 
judicial proceeding stand as to privilege on the same 
footing. The words spoken, in order to be privileged, 
must, to use the words of Lord Mansfield in R. v. 
Skinner, Lofft, 55, be ‘‘words spoken in office.” 
‘“‘Neither party, witness, counsel, jury or judge,”’ 
says he, ‘“‘can be put to answer civilly or criminally 
for words spoken in office.”” That was a case of in- 
dictment against a borough justice, and Lord Mans- 
field observes that ‘‘ to go on an indictment”’ (and the 
observation is equally applicable to an action) ‘* would 
be subversive of all idea of a constitution.”’ It is true 
that Lord Wynford, in Allardice v. Robertson, 1 Dow. 
& Clark, 495; Lord Denman in Kendillon v. Maltby, 1 
Car. & Marsh, 402; and the present Lord Chief Justice 
of England in Thomas v. Churton, 2 B. & 8. 475, have 
expressed opinions implying that the words of Lord 
Mansfield above given are too general, and that they 
were disposed to hold a judge liable for words spoken 





even in office, if spoken in abuse of office with express 
malice and without reasonable cause. Individually, I 
think there is a great deal to be said for that view. 
But a series of authority from Lord Coke, and even 
before his time, most of which will be found collected 
in Scott v. Stansfield, seem to me to have held the con- 
trary, and these authorities bind me here. The au- 
thority of Scott v. Stansfield, however, and of every 
case, so faras I am aware, tu be found in the books, 
applies only to words spoken by a judge in his judicial 
character, and in the exercise of his functions as a 
judge. It follows that the words in this action, if 
they had been spoken by the presiding magistrate not 
in his judicial character, would have formed the 
ground of an action against him. The question in the 
present action could never have arisen till quite in late 
years in the case of actual parties to proceedings; be- 
cause they could speak only by pleadings or by affi- 
davit, or when they were conducting their case in 
person, either in civil or criminal courts. Now, a 
course of authorities, of which, perhaps, the best 
known and the most remarkable is the case of Astley 
v. Younge, 2 Burr. 807, has decided that no action for 
slander can be brought for any statements made by 
the parties either in the pleadings or during the con- 
duct of the case. The law is so stated very clearly by 
Lord Eldon in Johnson v. Evans, 3 Esp. 32; it is so 
stated also, not indeed with absoiute certainty, in a 
note to the well-known case of Hodgson v. Searlett, 1 
B. & A. 245, the author of which note we learn from 
Baron Alderson, in Gibbs v. Pike, 9 M. & W. 351, ‘to 
have been Mr. Justice Holroyd himself. But I con- 
ceive the law on this point to be now quite certain, 
although most men of any experience in the profession 
must have seen many instances in which judicial pro- 
ceedings have been made by parties to them to serve 
the ends of private malignity. It is equally certain, 
however, nor has any question ever been raised, that 
the privilege of parties is confined to what they do or 
say in the conduct of the case. It is not necessary to 
discuss the case of counsel, but it may be observed 
that their privilege is at least not greater than that of 
parties, and that it may be less; for it has been de- 
cided that they would be subject to an action for 
words spoken even during the conduct of a case if the 
words were irrelevant, mala fide, and spoken with 
express malice, all of which qualities in the words it is 
to be observed are and must be questions of proof for 
the jury: (See per Holroyd, J., in Hodgson v. Scarlett, 
ubi sup.) The question raised on statements in affi- 
davits is not precisely the question here, whether the 
statements are made by parties or witnesses, for it is 
almost impossible to imagine a statement in an affi- 
davit to be other than a statement in the course of a 
judicial proceeding, and though false and malicious 
statements, if so made, may be criminally punishable, 
they are absolutely privileged as regards civil actions. 
It is impossible to have cases stronger in their circum- 
stances than Revis v. Smith and Henderson v. Broom- 
shead. In the latter case, which is a decision of the 
Exchequer Chamber, and binding upon us, scanda- 
lous, false and malicious statements upon a person not 
a party to the cause, made in an affidavit in the course 
of a cause, were held no ground of action; and Cromp- 
ton, J., laid it down that “‘ no action will lie for words 
spoken or written in the course of any judicial pro- 
ceedings,’’ and again, “the rule is inflexible that no 
action will lie for words spoken or written in the 
course of giving evidence.’’ In a case identical with 
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this (Kennedy v. Hilliard) the Lord Chief Baron of the 
Exchequer in Ireland reviews with great elaboration 
the whole series of authorities, and in a most instruct- 
ive judgment arrives at the same conclusion. These 
cases and the case of Dawkins v. Lord Rokeby seem 
to establish that as regards a witness his privilege for 
words spoken in giving evidence is absolute and un- 
qualified. ‘‘They are not responsible,” says Mr. 
Starkie (on Libel, vol. 1, p. 242), ‘“‘in a civil action for 
any reflections thrown out in delivering their testi- 
mony.” They have been protected in cases where 
there was far less excuse morally speaking for their 
slanders than existed for the defendant in the case 
before us; and though I confess I do not agree with 
most of the reasoning upon which the absolute and 
unqualified rule is founded, yet the rule exists, and it 
is not for me to question it. Were then the words in 
this case spoken in giving evidence in the course of a 
judicial proceeding? In some cases this must be a 
question for the jury. In Trotman v. Dunn, Lord 
Ellenborough left to the jury the character in which 
the defendant spoke the words, the report stating that 
the words were spoken while the plaintiff and defend- 
ant were attending before the Court of Conscience, 
but that it did not appear distinctly in what stage of 
the proceedings they were spoken, or to whom they 
were addressed. Instances may be put in which even 
when the facts are clear it would yet be difficult to say 
in point of law whether the judicial proceeding was 
or was not going on, and whether the words were or 
were not spoken in giving evidence. Butif a rule is 
established as the rule in regard to the privilege of a 
witness, it is the duty of a judge to give it a reason- 
able interpretation, and not, while admitting it in 
terms, to attempt to evade it or fritter it away in its 
application to particular cases. In this case I think it 
clear upon consideration that the judicial proceeding 
was going on, and that the words declared upon were 
part of the defendant’s evidence. The cross-examin- 
ing counsel could not, by stopping as he did, take 
away the right of the defendant to complete his 
answer, nor abridge his legal privilege — immunity for 
the words of the answer when so completed. The de- 
fendant had a right to add to the statement that he 
had read the remarks of Sir James Hannen, the fur- 
ther statement that in spite of those remarks he re- 
mained and always should remain of opinion that the 
will in question was a forgery. The question of coun- 
sel was ingeniously suggestive, and the defendant had 
a right, if he could, to meet the suggestion it con- 
veyed. If relevancy in the words be material for the 
protection of a witness, I think the words relevant; 
for the defendant’s character had been in effect chal- 
lenged by the counsel, and the defendant had a right 
to say what he thought would vindicate it. But 
whether relevancy would be material or not it seems 
to me that the main point is clear, and that we could 
not hold that the defendant’s evidence was over and 
the judicial proceeding at an end. Under these cir- 
cumstances, without evading or frittering away an 
established rule of law, I am of opinion, therefore, 
that I ought to have withdrawn the case from the 
jury, and that the judgment should be for the defend- 
ant. I concur entirely in the observations made by 
Sir James Hannen and the jury before him, as to the 
recklessness and presumption of the defendant, and 
he persisted in the action before me in a charge of the 
most offensive nature upon no better grounds, as he 
admitted, than his own confidence in his own skill. I 





do not at all wonder that the jury found as they did, 
and if the matter was for them at all I should have 
agreed with them entirely. But it was not for them, 
and the plaintiff must derive such satisfaction as he 
can from the opinion of two judges and two juries, 
that there was no ground whatever for the charge 
against his character made and persisted in by the 


defendant. 
—_—____—_. 


RECENT BANKRUPTCY DECISIONS. 
ACKNOWLEDGMENT. 

Before notary public.— Letters of attorney to repre- 
sent creditors may be acknowledged before a notary 
public. General Order No. 24, providing that they 
may be acknowledged or proved before a register or 
United States commissioner, was not intended to be 
exclusive of other methods of proof. In re Butterfield 
and Butt, 14 Nat. Bankr. Reg. 195. 

AGENCY. 

Where principal chargeable with knowledge of agent. 
—Where a creditor places his claim in the hands 
of a collection agent to forward for collection, the 
creditor is not chargeable with the knowledge of a 
sub-agent employed by the latter, if he does not re- 
ceive the proceeds of a judgment by confession ob- 
tained by him, although the proceeds were remitted 
to the collection agent. Hoover, assignee, v. Wise, 14 
Nat. Bankr. Reg. 264. 

ASSIGNMENT. 

Of open account against bankrupt.—No person, by 
assigning an open account, can substitute another per- 
son as creditor without the express consent of the 
debtor. A consent to an assignment of an open ac- 
count, given after the commission of the act of bank- 
ruptcy, but before the filing of the petition against the 
debtor, does not confer any higher or better rights 
upon the assignee. A chose in action which is not 
negotiable, and on which the assignee must sue in the 
name of the assignor, does not become a mutual debt 
or credit in the hands of the assignee so as to be a 
matter of set-off. Rollins, assignee, v. Twitchell, 14 
Nat. Bankr. Reg. 201. 

COMPOSITION. 


1. What creditors may not vote as to.—Where the 
assets are undoubtedly sufficient to pay workmen to 
the extent of $50 each, they cannot vote on the ques- 
tion whether a resolution of composition shall be 
adopted or not, except to the extent of their respect- 
ive debts above $50. Inre O'Neil, 14 Nat. Bankr. Reg. 
210. 

2. Secret benefit to creditor: presumption. — When 
the debtor has the advantage of a secret benefit 
given to a creditor to induce him to sign a com- 
position, he will be presumed to have had a part 
in giving the secret benefit until the contrary is proved. 
If a creditor is induced to vote or sign a composition, 
by any unfair means, whether known to the debtor or 
not, his vote , so influenced, operates as a fraud on the 
other creditors, and makes the composition voidable 
by any of them. Ifa vote is influenced by the expec- 
tation of an advantage, though without any positive 
promise, it cannot be considered an unbiased vote. 
In re James M. Sawyer, 14 Nat. Bankr. Reg. 241. 

CORPORATION. 


Not liable to compulsory bankruptcy.—Since the 
amended act of June 22, 1874, a corporation can 0 
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longer be subjected to compulsory bankruptcy upon 
the petition of a single creditor. In re Detroit Car 
Works, 14 Nat. Bankr. Reg. 243. 


DEPOSITION. 


1. Averments required in.— Depositions, to prove 
claims in bankruptcy, are inadmissible unless they 
contain the averments required by section 5077 of the 
Revised Statutes of the United States. They must 
also be made by a party authorized by the statute; 
and conform substantially to the forms prescribed by 
the statute and the general orders. In re Port Huron 
Dry Dock Company, 14 Nat. Bankr. Reg. 253. 

2. Altered one must be resworn to.—A deposition 
which has been altered to correct an error must be re- 
sworn to before it can be filed. A deponent cannot 
confer upon another the power to alter a sworn paper. 
Inre Pius Walther et al., 14 Nat. Bankr. Reg. 273. 

DISCHARGE. 


Time to apply for.— Where debts are proved and 
assets come into the hands of the assignees, the bank- 
rupt need not apply for his discharge within one year 
from the adjudicatiou of bankruptcy. In re D. K. 
Holmes, 14 Nat. Bankr. Reg. 209. 

EXEMPTION. 

Out of partnership stock not allowed —The individ- 
ual members of a firm are not entitled to exemption 
from the partnership stock. When a partner took 
notes belonging to the firm, and with these purchased 
a homestead, three days before the bankruptcy of the 
firm, and with knowledge of its insolvent condition. 
Held, that he was not entitled to retain the homestead 
as exempt. In re Boothryd & Gibbs, 14 Nat. Bankr. 
Reg. 223. 

HUSBAND AND WIFE. 

Fruit of husband’s dealing with property of wife.— 
Where the husband receives money from his wife, and 
engages in transactions in real estate, in her name, 
until he accumulates property of considerable value, 
by his skill and energy, the property is liable to his 
assignee. Muirhead, assignee, v. Aldridge, 14 Nat. 
Bankr. Reg. 249. 

JURISDICTION. 

When adjudication without, sustained.—An adjudica- 
tion cannot be set aside on the ground that the proper 
proportion of creditors did not unite in the petition, 
unless there was fraud, bad faith, or collusion in ob- 
taining it. In re Funkenstein, 14 Nat. Bankr. Reg. 213. 


LEASE. 

When assignee liable wpon bankrupt’s: jury trial.—If 
an assignee continues to occupy the premises leased 
by the bankrupt, he is liable, personally, for the rent, 
and the landlord has a lien on the goods upon the 
premises, the same as against other tenants. The ex- 
penses of the estate cannot be deducted and allowed 
before the payment of rent that accrued after the 
commencement of the proceedings in bankruptcy and 
while the assignee occupied the premises. When a 
petition is filed to obtain payment for rent that ac- 
crued while the assignee occupied the premises, a jury 
trial may be allowed. Buckner v. Jewell & Norton, 14 
Nat. Bankr. Reg. 286. 

LIMITATION. 

Action to set aside discharge.— A suit to set aside a 
discharge of a bankrupt must be brought within two 
years from the date of the same. Pickett, assignee, v. 
McGavick, 14 Nat. Bankr. Reg. 236. 





PARTNERSHIP. 


1. Return of goods obtained by fraud of partner. — 
Where goods are obtained through misrepresentation, 
by a firm composed of three members, a return of the 
goods or their procerds to the creditor will be valid 
as against the assignee of two of the partners, if they 
have not lost their identity, so as to form a part of the 
property of the bankrupts. Montgomery, ignee, V. 
Bucyrus Machine Works, 14 Nat. Bankr. Reg. 193. 

2. Recovery of property transferred by one partner.— 
An assignee of a firm may recover property transferred 
by one partner in violation of the bankrupt law. The 
amendment of June 22, 1874, does not affect the rights 
of the assignee where the adjudication was made be- 
fore that time. An assignment by one partner of his 
individual estate for the equal benefit of his individual 
creditors first, and the excess, if any, to be paid to his 
partnership creditors, falls under section 5129 of the 
Revised Statutes, and may be set aside at any time 
within six months. Barnwell et al., assignees, v. Jones 
et al., 14 Nat. Bankr. Reg. 278. 

PRACTICE. 


Withdrawal of proof.—The power of the court to 
authorize a creditor to withdraw a proof that has been 
filed inadvertently is wholly discretionary, and will 
not be exercised merely for the purpose of allowing a 
creditor to continue an arrest of the bankrupt which 
was made before the commencement of the proceed- 
ings in bankruptcy. In re Wierner, 14 Nat. Bankr. 
Reg. 218. 





PROOF OF DEBT. 


Who may be made by.— Proof of debt may be made 
by an agent who has had exclusive charge and control 
of the same, and knows personally all the facts re- 
quired to be sworn to in proving it, the creditor him- 
self having no personal knowledge of the facts. In re 
Martin Watrous, 14 Nat. Bankr. Reg. 258. 


STOCKHOLDER. 

Of insurance company, liability of.—A stockholder 
in an insurance company, rendered insolvent by a fire, 
cannot escape his liability on a stock-note by surren- 
dering a certificate of indebtedness on one of the 
adjusted policies and withdrawing his note. Sucha 
note constitutes a trust fund for the benefit of the 
creditors of the company, and the transaction is, in 
effect, a conversion of the company assets. The stock- 
holder must pay interest from the date of the with- 
drawal of his stock-note. Jenkins, assignee, v. Armour, 
14 Nat. Bankr. Reg. 276. 


TAXATION, 


Of bankrupt funds.—No State can tax the funds in 
the hands of an assignee. In re John K. Booth, 14 Nat. 
Bankr. Reg. 233. 

———__>—_—_ 
NOTES. 


HE right of women to practice medicine has been 
secured in England. By an act of parliament 
just printed (39 and 40 Vict., c. 41) all restrictions are 
removed against granting of qualifications for registra- 
tion under the Medical act on the ground of sex. It 
enacts that ‘‘ the powers of every body entitled under 
the Medical act to grant qualifications for registration 
shall extend to the granting of every qualification for 
registrations granted by such body to all persons, 
without distinction of sex.’-—— The miserable condi- 
tion ef the proprietors of a Scotch newspaper is thus 
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stated: “Ch-rl-s R-—d-, the well-known English 
n-v-l-st, continues to bombard the Scotsman with let- 
ters about his protege, J-m-s L-mb-rt, H-ro and M-r- 
tyr,” and the unfortunate editor is out of his wits 
about it. If he doesn’t publish the letter he is afraid 
that he may be sued for libel, and if he does he doesn’t 
know but what Mr. Reade will haul him up for an 
infringement of copyright.” 

“R. R. A.,” the constant spectator of English exe- 
cutions, to whom the Telegraph recently alluded, con- 
demning his morbid taste, writes to that paper a long 
letter, in which he says: ‘I have been, and always 
shall be, anxious that the sentences of the law should 
be carried out on principles of humanity, and not, as 
it is now, by unscientific and unskillful hands. In 
offering my services, as I confess I frequently have, I 
have not been actuated by idle or disgusting curiosity, 
but by purely humane motives, deeming, as I do, that 
a properly certified surgical practitioner should be 
present at all executions to see that all the details are 
properly attended to, and that the sentence is carried 
out as painlessly as possible.""——A telegram from 
Salt Lake City says: The order of July 31, 1876, in the 
case of Ann Eliza v. Brigham Young, not having been 
complied with, it was ordered that execution issue as 
provided in said order, and the paper was placed in 
the hands of the proper officer, who attached about 
$4,000 worth of property, consisting of horses, car- 
riages and other goods, to satisfy the judgment for 
$3,600 alimony due plaintiff. 

At Montbrison, France, not long ago, the magis- 
trates were called upon to adjudge a somewhat singu- 
lar case. Jean-Marie Baron, aged thirty-seven, a well- 
to-do farmer of Poncins, had for three or four years 
entertained the hallucination that some of his neigh- 
bors, jealous of his prosperity, had combined to injure 
him by witchcraft. His cows fell sick, his wheat 
withered and he himself had singular fits of oppression 
and despondency at the sight of the objectionable per- 
sons. He consulted several doctors, even going to 
Lyons for treatment, but as they all derided his story 
he resolved to put in practice the remedy suggested 
by a village crone — namely, to draw blood from each 
of his persecutors. Accordingly he armed himself 
with a number of stout pins with glass heads, hid 
himself near the parish church door on a procession- 
day, when the whole community would naturally 
gather there, and falling suddenly upon his victims 
planted a pin in each with remarkable vehemence. 
Mr. and Mrs. Reynaud and Miss Jeannette Badieu 
complained to the police of the assault. Baron de- 
clared with an air of happiness that he was guilty; 
that he bore no ill-will to the complainants; that he 
had to do what he had done, and it had proved effect- 
ual, as he and his cattle had recovered their health. 
The judge endeavored to convince him that he had 
never been possessed, but the prisoner retorted unan- 
swerably that until he had assaulted his tormentors 
he had suffered, whereas from the very moment that 
he had drawn blood he and his beloved cattle had en- 
joyed perfect health, so that infallibly he must in the 
first place have been bewitched. He was sentenced to 
fifteen days’ imprisonment, receiving his punishment 
gleefully, “since,” he said, “‘that is not so much to 
undergo as the price of the recovery of one’s health 
and luck.”’ 








At a meeting of the Bar Association of St. Lawrence 
county, held at the court-house at Canton, August 21, 
1876, the following delegates and alternates were 
elected to represent said association at a convention 
to be held for the purpose of organizing a State Bar 
Association: Delegates — Hon. Chas. 0. Tappan, Pots- 
dam, N. Y.; Leslie W. Russell, Esq., Canton, N. Y.; 
Joseph McNaughton, Esq., Ogdensburg, N. Y. Alter- 
nates — Hon. A. X. Parker, Potsdam, N. Y.; E. C. 
James, Esq., Ogdensburg, N. Y.; E. H. Neary, Esq., 
Gouverneur, N. Y. 

A correspondent of the Central Law Journal, writing 
from Chicago, says that one divorce ‘“‘shyster”’’ has 
been put down in that city, but that the noble list of 
divorce shysters has been increased recently, so that 
now at least five persons are advertising their nefa- 
rious trade in the same way. But the courts of Chicago 
are entirely freed from their operations, and we have 
no doubt that the courts of St. Louis and other large 
cities are unwittingly being used for this purpose. 
The investigations of the Bar Association of this city 
have shown that these fraudulent divorces are being 
obtained from courts all over the country. These 
shysters made their head-quarters here, we are sorry to 
say, but other courts of other States are the scenes of 
their operations. But these scoundrels are growing 
so bold that they do not even use any court. They 
simply forge their decrees, or rather use the name of 
a fictitious court. For instance, a case of this kind 
came to light yesterday. A decree was presented by a 
stranger to the clerk of the Superior Court of Cook 
county, formerly Superior Court of Chicago, purport- 
ing to be issued by the Supreme Court of Chicago, cer- 
tified by ‘*‘ W. C. Boyd, clerk.’’ No such court exists, 
and there never has been a clerk of any court in 
Chicago by that name. 


This comes from the Cleveland Herald. At an ex- 
amination for admission to the bar of Ohio, the exam- 
iner propounded this question: ‘‘ A great many years 
ago there lived a gentleman named Lazarus, who died 
possessed of chattels, real and personal. After this 
event, please inform us young man to whom did they 
go?” The student replied, * to his administrator and 
his heirs.”” ‘**‘ Well, then,’’ continued the examiner, 
‘in four days he came to life again; inform us, sir, 
whose were they then?’’ Which interesting inquiry 
we submit to the lawyers. I am not a lawyer, but I 
see no difficulty in the inquiry. Lazarus died and 
was buried. As soon as he died, his property, if he 
left no will, vested in his legal heirs. The law gives no 
man the right to die for four days and then come to 
life again. Legally, Lazarus couldn’t rise. I have no 
doubt the Supreme Court would decide that the Laza- 
rus who rose was not the Lazarus who died. Hewasa 
new Lazarus. The new Lazarus would of course 
know and feel within himself that he was the old 
Lazarus, and go round boring his legal friends by 
talking about his legal wrongs, but every lawyer would 
leave him as quickly as possible, saying in parting, 
“*It’s a hard case, but if your heirs can prove your 
death, and that they came in legally under the statute, 
there is no way for to make them disgorge. All you 
can do is this — you're a young fellow about sixty — to 
hire out as a clerk, try to save something from your 
salary so as to go into business again, build up a grand 
estate, and perhaps your heirs will recognize your 
identity. 
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CURRENT TOPICS. 


1 hoe Khedive seems to be not wholly at ease con- 
cerning the result of his judicial experiment, and 
has applied to England for advice. The contest 
between this ruler and the international court is 
unfortunate, and we think the court itself is not 
wholly blameless in the matter. Whether or not 
the Khedive intended to submit for adjudication 
disputes to which he himself was a party, it would 
have been well for this court to have trodden cau- 
tiously upon ground from which the judiciary of 
civilized countries are, to a considerable extent, 
excluded. It is well tosay that the ruler of a people 
should live up to his contracts as much as a subject, 
and if he fails to do so the law should be powerful 
and independent enough to make him. But other 
considerations operate where the ruler and govern- 
ment are substantially one, and his contracts are, 
more or less, government contracts, or so undistin- 
guishable as to render it impossible to say, in any 
given case, whether he has acted as a person or as 
a governor. Besides, the chief object of this tri- 
bunal was to furnish a place where differences aris- 
ing between citizens of Christian nations, or between 
such citizens and Mahomedans, could be settled. 
The decree of the court would be enforced in all 
such matters, and the court could easily have 
avoided any complications by refusing to hear any 
case wherein the Khedive was interested. This 
would have been wisdom, and in an experiment of 
this kind wisdom is the principal thing needed. 


It is no doubt a very wicked thing to be a Mor- 
mon, especially a Mormon high priest, but we can 
see no excuse therein for questionable judicial decis- 
ions. A female, whose claim is that she married 
Brigham Young while numerous women who had 
already formed a similar contract with him were 
living, sued for a divorce. Now, the foundation 
fact for sustaining an action of this kind was want- 
ing, and the court before which it was pending 
could by no possibility be ignorant of this circum- 
stance. Yet a decree for alimony pendente lite was 
granted, and we see that steps have been lately 
taken to enforce such decree. The mere statement 


of this decision is enough to show its character. 
The plaintiff, who, in fact, has no standing in court 


Vor. 14.— No. 12. 





whatever, is allowed a judgment against a defend- 
ant who, whatever may be his position or reputa- 
tion, is in this action entirely right, directing the 
payment of a large sum periodically until it shall be 
judicially determined that tie plaintiff cannot re- 
cover. Whatever may be the effect upon society of 
the religion and social customs of the latter-day 
saints, the federal courts should not in any way 
assist vexatious litigation, founded on no just claim 
against them. 


More extended powers having been conferred 
upon notaries public by the recent act of congress, 
which substantially makes them United States com- 
missioners in civil cases, it would be well if the office 
itself was not so indiscriminately distributed. Here- 
tofore the duties of the notary being few and easily 
performed, no qualification was required except that 
he be a citizen and twenty-one years old. The con- 
sequence has been that almost every one who sought 
the office has obtained it, the statutes limiting the 
number being, when necessary, altered to accommo- 
date new aspirants. There are, therefore, a multi- 
tude of notaries who are incompetent to perform 
properly the new duties placed upon them. The 
federal statute should have restrained the powers 
given to notaries to those admitted to practice at 
the bar of the several States. The courts may, toa 
great extent, do this, and we presume they will. 
The-new duties can be performed properly by none 
but those familiar with legal rules, and there is 
neither justice nor propriety in allowing others to 
undertake them. 


Mr. Justice Westbrook, during the past month or 
two, has come in collision with the executive upon 
two occasions, both being upon the question of the 
rendition of fugitives from justice from other States, 
In the Ulman case (ante, p. 67) the Judge was inad- 
vertently led into granting an order directed to the 
Governor which, when his attention was called to 
it, acquiesced in the position taken by the Gov- 
ernor in respect thereto, The last case is one in 
which a warrant was issued by the Governor of this 
State upon the requisition of the Governor of Geor- 
gia directing the delivery up to the authorities of 
Georgia of Benjamin F. Briscoe, who is under in- 
dictment in that State for a fraudulent breach of trust. 
The court held that the writ of habeas corpus lies to 
inquire into the detention of a prisoner upon a war- 
rant of the character mentioned. ‘‘The executive,” 
says Judge Westbrook, ‘‘is not infallible. He may 
err, and issue his warrant where he ought not to 
issue it, and if the citizen has no right to prosecute 
this writ, but must submit to the executive order, 
then it is clear we have one officer in a State organ- 
ized under a republican form of government who 
can hold at pleasure and remove at his will beyond 
the jurisdiction of the State, and whose action cannot 
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be questioned or reviewed. . This is simply tyranny, 
and the statement of the proposition would, we are 
certain, cause the present executive, as well as the 
court, to reject it as entirely unsound.” The ques- 
tion is a difficult one, but there can be but little 
doubt that the courts have a right to protect a citi- 
zen against wrongful arrest and deportation, under 
the law for the rendition of criminals. 


Another point of interest was decided in the same 
case, namely, that a person held under arrest in a 
civil action in this State will not be delivered up in 
order that he may be taken upon the Governor’s 
warrant for rendition. The court say ‘‘ that no law 
enables a governor of this State to abridge the legal 
remedies which suitors in its courts are pursuing 
against a party, and that consequently no duty is 
imposed upon the court to vacate its own order of 
arrest, and aid the executive mandate.” That the 
fact of a person being under arrest in a civil action 
would prevent his return for trial to a State where 
he was indicted for crime we doubt. If such should 
be the case criminals would find an easy shield 
against the penalty of their acts, and could postpone 
indefinitely a trial for felony by submitting to the 
easy confinement of a debtor’s prison. 


The person who placed the deadly potion before 
the late Mr. Bravo probably inaugurated a moreeim- 
portant and extended series of events than he or 
she intended or anticipated. The only purpose that 
was originally meditated, if the poisoning was 
intentional, was to kill a lawyer, a matter that the 
perpetrator of the deed thought of small moment. 
But the work was so well done that the coroner 
who was called upon to hold an inquest over the 
remains of the unfortunate gentlemen, found him- 
self in a quandary, and not knowing how to do his 
duty in such away as to satisfy his immediate 
neighbors and the public, did it in a manner that 
satisfied neither. This was, of course, the worst 
possible thing that could have been done, and the 
matter called forth a large amount of criticism, 
which, in time, extended itself from the coroner 
immediately interested to coroners generally, until 
it is freely proposed to make a sweeping change in 
respect to that time-honored officer. That the coro- 
ner, in very many instances, is incompetent to per- 
form the duties of his office is everywhere admitted, 
and the remedy usually suggested is to place none 
but lawyers in the office, and to secure such a 
result, to change the mode of choosing from popular 
election to executive appointment. That these 
changes would increase the efficiency of coroners 
under a system of government like that of Great 
Britain, is beyond question, and we think it would 
be an improvement here where the office of coroner 
has sunk far below any thing known on the other 





side of the water. There would here probably in 
case any such changes as those suggested were 
made, arise the cry becoming so common, that the 
lawyers are receiving all the offices. We do not, 
however, hope for any change for the better in this 
country, but will watch with interest what may be 
done abroad. In the result of every experiment in 
this direction we have an interest both as lawyers 
and citizens, for any thing that increases the effi- 
ciency of the criminal law will tend to narrow the 
active efforts of the criminal class which will be a 
benefit to others for whom we have a regard, if not 
to ourselves. 


The social science convention at Saratoga have 
had under consideration several topics of interest 
to the lawyer. On Wednesday, the 6th inst., Dor- 
man B. Eaton, Esq., delivered a discourse upon the 
‘‘Elective Judiciary Systems,” with suggestions 
regarding the proper method of election. Com- 
mencing with a statement of the present condition 
of the judiciary, he retraced the story of the early 
days of the Republic, and showed how, in every 
one of the original States, the greatest care had 
been taken to separate the judicial from the execu- 
tive and legislative offices. The latter were elective, 
but in nine out of eleven the State judges were 
chosen by the legislature, the other two preserving 
the English fashion of appointment. From this 
point he led, step by step, to the federal judiciary, 
and showed how the same pains had been taken 
there by the early framers of the Constitution, and 
how they, by putting the power of appointment 
into the hands of the President and the Senate, 
had, as they supposed, warded off the possibility 
of influence from those gusts of party passion 
which might reasonably be expected to invade the 
House. After a digression concerning the charac- 
ter of the judiciary of the present day, he closed 
with a consideration of the bench of New York. 
Although not entirely unprejudiced, Mr. Eaton dis- 
played great familiarity with the subject of his 
discourse, and his remarks were listened to with 
attention, if not acquiesced in. 


On the same day Mr. Angell delivered an essay 
upon the prevention of crime. First stating what 
he believed to be the condition of our own country 
in this matter, he suggested that many moral and 
financial crimes would be prevented by European 
habits of economy, a knowledge of domestic indus- 
try, and a reformed public opinion, which shall 
make it more respectable to be married and live in 
a small house than single and live in a large one. 
As means of preventing crime, he suggested the for- 
mation of societies to that end, whose duty it should 
be, first to aid, protect and advise the poor, and 
gather and publish information designed to benefit 
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them, and, second, to see that proper laws for the 
protection of public health and the security of 
property be enacted and enforced. He also favored 
the establishment of soup and lodging houses, 
where a bed and food could be procured at a small 
sum, payable in money or labor, and where fuel 
would be sold in small quantities at low prices. He 
believed that for the permanent relief of poverty 
and prevention of crime, two things are needed : 
First, constant, remunerative labor; second, places 
where the poor and the unemployed, and the inebri- 
ates who are trying to reform, can pass their even- 
ings. As will be seen, the ideas of Mr. Angell are 


somewhat Utopian, and based rather on a theoreti-~ 


cal than a practical knowledge of the causes of 
crime. 


In the nominations for the office of Judge of the 
Court of Appeals we are pleased to say both of the 
great parties have selected excellent men. Although 
Mr. Danforth has not had the experience upon the 
bench of his competitor, he is in every respect com- 
petent for the duties of the position. We are re- 
joiced that amid the contention for political position 
which prevails at the present time, the highest judi- 
cial office will, in any event, be filled by a man 
worthy of the place, and who will detract nothing 
from the high reputation of our State tribunal of 
last resort. 


The capture of Tweed in Spain adds another 
incident to the history of a remarkable series of liti- 
gation. Whether the return of the captured indi- 
vidual would do any thing to clear up the diffi- 
culties in which all who have had any thing to do 
with him are placed, we doubt. For our own 
part we think the escape of Tweed was a relief for 
almost everybody, courts, counsel, etc. The only 
person who was possibly injured by his departure 
was the sheriff of New York county, who became 
thereupon liable for the amount of the judgment 
against his prisoner. With prompt action a larger 
sum would probably be realized from the sheriff 
than from Tweed, and we presume that this officer 
has been more interested than any one else in the 
recapture and return to his custody of this fugitive. 
We can hardly see the policy of Tweed’s efforts to 
conceal himself. He was confined only on a civil 
debt, a fraudulent one to be sure, but he could not 
be taken and brought back under any extradition 
law that is or has been in force between either 
England or France and this country. By going to 
Spain, where very little regard is paid to any law, 
he rendered possible the result that appears likely 
to follow. It would have been safer to have gone 
to England and stayed, not denying his identity. 
He might have been subjected there to vexatious 
litigation ; but as this would prove expensive chiefly 
to his prosecutors, he would probably not be as much 





troubled as they. Even as it is, it seems to bea 
gross violation of the natural right of asylum to 
arrest, imprison and transport to another country a 
man against whom there is no criminal charge 
pending anywhere. It would not be done here or 
in England, and we think our government ought 
not to ask it of Spain. 
——__——__—- 
NOTE OF CASE. 
N the case of Coleman v. Commonwealth, 25 Gratt. 
(Va.) 865, the question whether a lunatic is in- 
competent to testify arose. In a trial for forgery a 
certain witness for the Commonwealth gave import- 
ant testimony against the prisoner. He was exam- 
ined and cross-examined for two days, and neither 
counsel nor court suspected that he was deranged, 
though they thought he had been drinking deeply. 
After conviction and sentence, prisoner moved for 
a new trial, on the ground that this witness was 
insane when he gave his evidence, and it was proved 
that he had been deranged a few days before the 
trial and within a few days after it, and so con- 
tinued. The judge who tried the prisoner over- 
ruled the motion, and certified that the witness, at 
the time he gave his testimony, was a competent 
and proper witness. The court, on appeal, held 
that the proofs not showing that the witness was 
deranged at the time of his examination, he was a 
competent witness. To the same effect is the rule 
laid down in Wharton on Criminal Law, § 752: ‘‘In 
all cases the testimony of a lunatic or idiot may be 
received if, in the discretion of the court, he ap- 
pears to have sufficient understanding to apprehend 
the obligation of an oath, and to be capable of 
giving a correct answer to the questions put.” 1 
Whart. Cr. Law, 752; Roscoe’s Cr. Ev. 116; Regina 
v. Hill, 5 Cox’s C. C. 259; 2 Den. C. C. 254; 5 Eng. 
L. and Eq. 547. The latter cases are also reported, 
2 Heard’s Lead. Cr. Cas. 204, and a valuable note 
appended at page 215. Reg. v. Hillis approved in 
Holcom v. Holcomb, 28 Conn. 177, and in Kendall v. 
May, 10 Allen, 64, In Reg. v. Hill, Talfourd, J., 
said, that if ‘‘a person suffering under an insane 
delusion cannot be a witness, every man subject to 
the most innocent unreal fancy would be excluded,” 
and instances Martin Luther, who ‘‘believed that 
he had a personal conflict with the devil,” and Dr. 
Johnson, who ‘‘ was persuaded that he had heard 
his mother speak to him after death.” Lord 
Campbell, C. J., said such a rule ‘‘ would have ex- 
cluded the testimony of Socrates, for he had one 
spirit always prompting him.” See also Leonard v. 
Leonard, 14 Pick. 280, where it is said that an 
insane person may make a will, and Armstrong v. 
Timmons, 8 Harrington, 342; Livingstonv. Keirsted, 
10 Johns. 362 ; Hvans v. Hittich, 7 Wheat. 453, as 
to when insanity is good cause for excluding 
witness. 
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**THE RECORDER.” 


| pmegpered RIKER, for twenty years Recorder of 
the city of New York, was born in 1774, in 
Newtown, Long Island. He was descended from 
German ancestors, who had settled there about 1632. 
His father, Samuel Riker, fought in the Revolution. 
His brother, Andrew, commanded the ‘ Saratoga” 
and the ‘‘ Yorktown,” in the last war. One of his 
sisters married Dr. Macnevin, and another married 
Thomas Addis Emmet. Mr. Edwards, in his amus- 
ing ‘‘Pleasantries about Courts and Lawyers,” 
narrates an interesting anecdote of the Recorder's 
babyhood. After the battle of Long Island, some 
British troops were quartered on the family of his 
maternal grandfather, Mr. Lawrence. “Mr. Riker, 
then a boy of about three years of age, was playing 
on the grass not far from where an officer was seated, 
and his mother watching him from the window. 
The officer had a small ornamented dirk in his belt. 
It attracted the attention of the child, and suddenly 
drawing it from the sheath, he plunged it towards 
the officer, saying, ‘This is the way my father sticks 
the regulars.’ The officer, pleased with the spirit 
of the child, playfully caught him in his arms, and 
said: ‘‘If I meet your father in battle, I will spare 
him for your sake, my brave little fellow.” Mr. 
Riker was educated to the law, was district attorney 
in 1802, deputy attorney-general of the State in 
1803, and in 1815 was elected Recorder, which office 
he held, with the exception of two years, until 1839. 
He died in 1842. The office of Recorder is a highly 
honorable one, and been held by such men as Robert 
R. Livingston, Samuel Jones, James Kent, Ogden 
Hoffman, John T. Hoffman, and John K. Hackett. 

Mr. Riker certainly was not a great man, but he 
had fair talents, courtly manners of the old school, 
a handsome person, and a kindness of heart almost 
excessive; while his integrity and great experience 
rendered him an excellent judge. A respectable 
magistrate, a shrewd politician, a good man, and a 
useful citizen, still his reputation would not have 
been preserved from the consuming rust of time, if 
he had not had a poet for a friend, who made him 
the subject of a poem. This is an advantage which 
very few lawyers have possessed, and although 
some of them have endeavored to supply the de- 
ficiency by writing verses for themselves, yet the 
result has not been a poetical immortality, to say 
the least. From Blackstone to Story, the lawyers 
have been rather prosaic poets. But as Mansfield 
had his Pope and Cowper, so Riker had his Halleck, 
and although the later subject is less distinguished, 
yet his poet is not less wise, graceful, and witty than 
those of the last century. 

‘*The Recorder” is one of a series of poems writ- 
ten by Fitz Greene Halleck and Joseph Rodman 
Drake, and published in the New York Hvening Post 
some fifty or sixty years ago. The poems are on 





social and political topics of local interest, and are 
extremely personal and satirical. They abound in 
wit, grace, and imagination, and their satire is 
tempered by a prevailing good humor. Here are to 
be found some of the finest passages in American 
poetry, passages which will live as long as our 
country. Such are the famous apostrophe to the 
American Flag, by Drake, and that to the poet 
Bryant, in “‘ The Recorder.” The poem in question 
is a gem ‘of the purest water, combining political 
wisdom, playful banter, and the most exquisite im- 
agination, in the most harmonious verse, Its very 
mottoes contain the keenest satire,— the ‘‘ soft Re- 
corder,” from Milton, and ‘‘ lives in Settle’s numbers 
one day more,” from Pope,—the latter double- 
edged. The poem is sub-entitled, ‘‘ A Petition, by 
Thomas Castaly,” and its prayer is for 
* Permission, sir, to write your life, 
With all its scenes of calm and strife, 
And all its turnings and its windings, 


A poem, in a quarto volume — 
Verse, like the subject, blank and solemn.” 


The poet then depicts the legal influence of his 
friend, whom he describes as ‘‘ the Oberon of life’s 
fairy scene.” 

“Yes, you have floated down the tide 

Of time, a swan in grace and pride, 

And majesty and beauty, till 

The law, the Ariel of your will, 

Power's best beloved, the law of libel 

(A bright link in the legal chain) 
Expounded, settled, and made plain, 

By your own charge, the juror’s Bible, 

Has clipped the venomed tongue of slander, 
That dared to call you ‘ Party’s gander.’” 

The poet then proceeds to banter the Recorder on 
his ‘‘only failing, diffidence,” and his dislike of 
office : 

‘““An amiable weakness, given 
To justify the sad reflection, 
That in this vale of tears not even 
A Riker is complete perfection; 
A most romantic detestation 
Of power and place, of pay and ration; 
A strange unwillingness to carry 
The weight of honor on your shoulders, 
For which you have been named the very 
Sensitive plant of office-holders, 
A shrinking bashfulness, whose grace 
Gives beauty to your manly face.”’ 

We have been accustomed to suppose that party 
rancor and newspaper abuse have reached an unpar- 
alleled height in our day, but Mr. Parton has shown 
that they are mild when contrasted with the rage and 
violence of seventy yearsago. Politicians were then 
not only in the habit of abusing and lying about 
each other, but were quite ready deliberately to take 
each other’s lives. The strife between the Repub- 
licans and the Federalists led to many duels. That 
between Burr and Hamilton is historic. In one be- 
tween DeWitt Clinton and Colonel John Swart- 
wout, Mr. Riker was second to Mr. Clinton. Sub- 
sequently he fought one with Robert Swartwout, 
brother of the Colonel. This occurred in 1803, at 
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Hoboken, near the ground where Hamilton subse- 
quently fell. Mr. Riker was severely wounded in 
the leg just above the ankle, and was confined to 
his house seven months. Amputation was averted 
only by his own indomitable will. Hamilton inter- 
posed to prevent any legal prosecution of Riker for 
this offense, and frequently visited him at his house, 
in Wall street, near the late Custom House, Hal- 
leck refers to this duel in ‘‘ The Recorder ” : 
“ The Recorder, like Bob Acres, stood 
Edgeways upon a field of blood, 
‘The why and wherefore Swartwout knows; 
Pull’d trigger, as a brave man should, 

And shot, God bless them! his own toes.” 

This seems to be a libel upon the Recorder’s 
courage and marksmanship, for he was ‘‘honora- 
bly” wounded, and not only was as bald, but on 
the authority of his antagonist himself, was ‘‘ as 
brave as Julius Cesar.” It is also said that in sev- 
eral riots in the city he displayed great courage, 
presence of mind, and chivalry, and that his pres- 
ence on those occasions was influential in suppressing 
the disorder. 

The Recorder was a handsome man, and is said 
to have been not a little vain of his good looks. He 
had a fine head, perfectly bald. On this circum- 
stance the genial satirist seizes : 

“And time has worn the baldness now 
Of Julius Cwsar on your brow; 
Your brow, like his, a field of thought, 
With broad, deep furrows, spirit-wrought, 
Whose laurel harvests long have shown 
As green and glorious as his own; 
And proudly would the Cesar claim 
Companionship with Riker’s name, 
His peer in forehead and in fame.” 

There are two engraved portraits extant of Riker, 
one of which is a copy of a plaster bust, engraved 
for the grand book published by the city of New 
York, descriptive of the celebration which took 
place on the opening of the Erie canal. Of the 
picture from this bust the poet says: 

“ Your portrait, graven line for line, 
From that immortal bust in plaster, 
The master-piece of Art’s great master, 

Mr. Praxiteles Browere, 
Whose trowel is a thing divine.” 

Of this picture, now quite scarce, Mr. A. Oakey 
Hall, in 1863, sent a photographic copy to the poet, 
who responded: ‘*‘The photograph, as you observe, 
does not do the Recorder justice, for, although 
showing successfully his remarkably fine forehead, 
it gives us no idea of the play of his features, which, 
as you doubtless remember, were in their expression, 
when lit up by a merry thought or an impulse of 
manly courtesy, as fascinating as his characteristic 
bow.” The bust represents the Recorder with bare 


neck, and a Roman toga grandly thrown across the 
shoulders. The toga and the baldness were vulnera- 
ble points for the mischievous poet. The Corporation 
Memoir, in its description of the engraving from 





the bust, felicitously remarks: ‘‘ This original bust 
is an exquisite specimen of the new art of making 
genuine fac-similes from the living subject; it was 
recently invented by John Henri Isaac Browere, a 
native of this city. No painting or modelling can 
equal it in giving the true form and expression of 
the countenance; willful ignorance, or something 
worse, can alone object to this valuable discovery; 
the multitudes of those of the highest rank who 
have undergone the operation, are sufficient wit- 
nesses to its not being executed with any painful or 
disagreeable circumstances to the subject.” It 
seems a pity that this remarkable process should 
have been one of the lost arts, but the artist is in- 
directly immortalized by the poet, if not by his own 
works. The same volume also contains a fac-simile 
of a letter addressed on behalf of the corporation, by 
the Recorder and others, to Adams, Jefferson and 
Carroll, the three surviving signers of the Declara- 
tion of Independence, accompanying gold medals 
struck by the corporation in commemoration of the 
opening of the canal. The Recorder’s signature is 
large and bold, as a Recorder’s should be, and indi- 
cates the consciousness of superiority. 

The poet compares the Recorder to Cesar, not 
only in baldness and bravery, but further: 

“ One made the citizen a slave, 
The other makes him more — a fool. 
The Cesar an imperial crown, 
His slaves’ mad gift, refused to wear ; 
The Riker put his fool’s cap on, 
And found it fitted to a hair.” 
Again, there is a sly hit at the Recorder’s fondness 
for civic display: 
“The Cesar passed the Rubicon, 
With helm and shield, and breast-plate on, 
Dashing his war-horse through the waters ; 
The Riker would have built a barge 
Or steamboat at the city’s charge, 
And passed it with his wife and daughters.” 

In another of the ‘‘Croakers,” entitled ‘‘A La- 
ment for Great Ones Departed,” Halleck alludes to 
Riker. In this satire he laments the departure of all 
the great men of the city to Albany. He complains 
that even the Governor has gone, and thus immor- 
talizes the old First Dutch Church of our city: 

“ Long has proud Albany, elate, 
Reared her two steeples high in air, 
And boasted that she ruled the State, 
Because the Governor lives there!” 
But for all these deprivations there is some com- 
pensation : 
“ Tho’ heavy is our load of pain, 
To feel that fate has thus bereft us, 
Some consolations yet remain, 
For Dickey Riker still is left us!”’ 

We also have in ‘‘ The Recorder” a genial picture 
of the great man presiding in his court in the City 
Hall,—that Hall surmounted in those days by an 
extraordinary architectural divinity, to which the 


poet thus alludes in ‘‘Fanny:” 
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“ And on our City Hall a Justice stands ; 
A neater form was never made of board, 
Holding majestically in her hands 
A pair of steelyards and a wooden sword ; 
And looking dewn with complaisant civility — 
Emblem of dignity and durability.” 
But now for the description of the Recorder in his 
court: 
“ With what delight the eyes of all 
Gaze on you, seated in your Hall, 

Like Sancho in his island, reigning, 
Loved leader of its motly hosts 
Of lawyers and their bill of costs, 

And all things thereto appertaining, 
Such as crimes, constables, and juries, 
Male pilferers and female furies, 

The police and the polissons, 

Illegal right and legal wrong, 

Bribes, perjuries, law-craft, and cunning, 
Judicial drollery and punning ; 

And all the et ceteras that grace 

That genteel, gentlemanly place!” 


Doubtless Mr. Riker was a prominent member of 
the ‘‘Forums.” The ‘‘Forums” were meetings of 
a debating society, held at the City Hotel, on Fri- 
day evenings, admission two shillings, where the 
great men of New York discussed the important 
questions of the day. Halleck makes merry about 
them in the ‘‘Croaker,” entitled ‘‘The Forums,” 
After denouncing those who dare 

“To call these sons of Eloquence 
A stammering, spouting, school-boy throng,” 
He continues: 


“Tis false — for they in grave debate 

Weigh’d mighty themes of church and state, 
With words of power, and looks of sages ; 

While, far-diffused, their gracious smile 

Sooth'd Bony in his prison-isle, 
And Turkish wives in Harem’s cages!” 

In still another ‘‘ Croaker ” he finds a cheap com- 
fort for ennui in resorting to these assemblies: 


“ Weekly, I'll buy with pious pence, 
A dose of opiate eloquence, 
And sleep in quiet at the Forum!” 


Halleck closes ‘‘ The Recorder” with an allusion to 
asubject which, having then begun to excite remark, 
as we infer from his verses, has in our day caused 
some painful revelations: 

“ Look o’er this letter with a smile ; 
And keep the secret of its song 
As faithfully, but not as long 
As you have guarded from the eyes 
Of editorial Paul Prys, 
And other meddling, murmuring claimants, 
Those Eleusinian mysteries, 
The city’s cash receipts and payments.” 

Although Mr. Castaly in the poem claims an equal- 
ity of age with the Recorder, yet this was a piece of 
youthful, or rather middle-aged, impudence, for the 
verses were written in 1828, when the poet was only 
88 yearsold. When the piece was first published it 
was prefaced with the following remarks by Mr. Bry- 
ant: ‘‘ There is a wonderful freshness and youthful- 
ness of imagination for a septuagenarian, if not an 
octogenarian poet, as the writer must be if we are to 
judge from the chronology of his initial lines. He has 





lost nothing of the grace and playfulness which might 
have belonged to his best years. The sportive irony of 
the piece will amuse our readers, and offend nobody. 
Indeed, we are not sure but a part of this is di- 
rected against ourselves; but, as Mr. Castaly has 
chosen to cover it up with dashes, it might imply too 
great a jealousy of our dignity to make the applica- 
tion; and to mutilate the poem, by omitting any 
part, is contrary to the strict charge of the writer, 
who insists upon our publishing the whole or none.” 
We only wish that it were pertinent to our subject 
to quote the allusion to Bryant, for a more exquisite 
compliment was never paid by one poet to another. 
Mr. Halleck himself says of the Recorder and the 
satire: “I respected and esteemed him; and he 
kindly bore with me for selecting one in his high 
position as an ‘office-holder,’ to do duty as a vica- 
rious sufferer for the sins of the whole ‘ class,’ in 
the consciousness of my knowledge of his own in- 
dividual blamelessness.”’ 

A great many good stories were laid at the Re- 
corder’s door, as also in the case of President Lin- 
coln, some of which he was not liable to father. 
One of the best of these bears internal evidence of 
its truth. The Recorder, through long administra- 
tion of the criminal law, became a kind of machine, 
and had certain favorite phrases which he frequently 
employed in his sentences. One of these was, ‘‘ this 
crime has become altogether too prevalent in this 
community,” and another was, “you must suffer 
some,”—as if it gave his kind nature a sort of 
wrench to punish anybody. On one occasion a man 
was convicted of stealing another’s “ wash” hung 
out to dry; whereupon his honor, employing the 
old phrase for stealing and carrying away, thus 
delivered himself: ‘‘This crime of lifting linen has 
become altogether too prevalent in this community. 
You must suffer some.” As Bunsby would say, 
‘the bearins 0’ this obserwation lies in the applica- 
tion on it.”” On another occasion he thus observed 
to a woman whom he was sending to prison: “ You 
must suffer some, I must send you to prison. Your 
lot will be hard. Your fare will be plain; your 
clothes will be coarse; you will be condemned to 
silence, and much to solitude; you will have to read 
your Bible.” It was not Mr, Riker’s habit to read 
orders submitted to him at chambers for his signa- 
ture; and it is said that Mr. Anthony Dey, on a 
wager, once got him thus to grant an order for the 
Recorder’s own commitment! 

It is surprising that the fame of so prominent and 
useful citizen as Mr. Riker should be almost en- 
tirely dependent on tradition. Very little has been 
recorded of the great Recorder. Even Dr. Francis, 
who in his garrulous ‘‘ Old New York,” has some- 
thing to say of nearly every prominent citizen of 
the old town, and for that matter, of nearly every 
distinguished man who has ever lived, has not a 
word concerning Riker. Mrs. Greatorex, in her 
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etchings of Old New York, gives a charming pic- 
ture of the old Riker mansion, built by the Re- 
corder, on the shore of the East river, near 75th 
street, and an interesting account of the family. 
But the Recorder must rest his claims to immor- 
tality on his poet, and posterity ought to be grateful 
to the subject furnishing the occasion for one of the 
most delightful poems of modern times. In bid- 
ding him farewell, the obscure of our profession 
can claim an equality with the distinguished, in one 
particular, in which the poet traced a resemblance 
between himself and the subject of his song: 


* Yet are we, be the moral told, 
Alike in one thing — growing old, 
Ripened like summer’s cradled sheaf, 
Faded like autumn’s falling leaf — 
And nearing, sail and signal spread, 
The quiet anchorage of the dead. 
For such is human life, wherever 
The voyage of its bark may be, 
On home’s green-banked and gentle river, 
Or the world’s shoreless, sleepless sea.’’ 


—— 
RESPONDEAT SUPERIOR. 


HERE seems to be a turn in the tide of authorities 
upon the somewhat artificial but well-established 
exception to the doctrine respondeat superior, in the 
case of a contractor employed to do a lawful work, but 
who is guilty of negligence causing injury during the 
performance of such work. The principle upon which 
this exception has been based is, that an independent 
contractor, not being the servant of the employer, is 
not subject to his control in the fulfillment of the duty 
he has engaged to perform, and therefore his employer 
ought not to be held responsible for the lawful and 
proper performance of such duty. It is obvious, of 
course, that, if the employer retains or exercises any 
control over the work while in progress, the principle 
will not apply, and so it was speedily held. It has also 
been decided that if the act contracted for is unlawful 
the employer cannot escape from liability by the em- 
ployment of a contractor; that where the employer 
has a statutory duty to perform he cannot get rid of 
his obligation to fulfill it :by intrusting the perform- 
ance to a contractor, and that where the law casts 
upon the employer a duty to the public at large— 
such, for example, as the duty of not exposing them 
to danger from a nuisance incident to the execution 
of the work—he will be liable for such nuisance 
arising during the execution of the work by the con- 
tractor. 

It remained to be decided whether the same prin- 
ciple applied to the neglect of a merely private duty. 
In Butler v. Hunter, 10 W. R. 214, an action was 
brought for damage done to the house of the plaintiff, 
through the negligence of the contractor employed by 
the defendant to pull down the adjoining house, in re- 
moving a beam from a party-wall and not shoring up 
the plaintiff’s house, which, as a reasonable precau- 
tion, ought to have been done. Both houses were an- 
cient houses, and a count in the declaration alleged a 
right of support. The Court of Exchequer held that 
there was no evidence of the defendant's liability. 
*“* No doubt,” said Pollock, C. B., ‘* where a thing is in 
itself a nuisance, and must be prejudicial, the party 
who employs another to do it is responsible for all the 





consequences that may have arisen; but when the 
mischief arises, not from the thing itself, but from 
the mode in which it is done, then the person order- 
ing it is not responsible unless the relation of master 
and servant can be established.’’ And Wilde, B., 
added: ‘‘It seems that the absence of a proper shor- 
ing is like the absence of a proper hoarding, or one of 
the ordinary precautions that belongs to the proper 
taking down a wall in a tradesman-like way. Then it 
is said that the defendant ought to have given orders 
to do it in a tradesman-like way, or ought to have 
pointed out what was requisite. That would seem to 
be extremely unreasonable, because it would proceed 
upon the supposition that an unskilled person sheuld 
point out to a skilled person the proper way to do the 
work. I think, as a matter of course, if a man gives 
an order to a tradesman to do a thing, he means him 
to do it in areasonable, ordinary, tradesman-like way.” 
The rule for a new trial on the ground that there was 
evidence of the defendant’s liability was discharged. 
We may add to the observations of Wilde, B., above 
quoted, those made more recently in the House of 
Lords by Lord Westbury, who, in giving judgment in 


» Daniel v. Directors of the Metropolitan Railway, 20 W. 


R. 41; L. R., 5 E. & I. 61, where a contractor's ser- 
vants let falla girder they were raising over the de- 
fendants’ railway upon the plaintiff, said: ‘The or- 
dinary business of life could not go on if we had not 
aright to rely upon things being properly done when 
we have committed and intrusted them to persons 
whose duty it is to do things of that nature, and who 
are selected for the purpose with prudence and care, 
as being experienced in the matter, and are held re- 
sponsible for the execution of the work. Undoubt- 
edly, it would create confusion in all things if you 
were to say that the man who employs others for the 
execution of such a work, or the man who is a party 
to the employment, has no right whatever to believe 
that the thing will be done carefully and well, having 
selected, with all prudence, proper persons to perform 
the work, but that he is still under an obligation to 
do that which in many cases would be impossible — 
namely, to interpose from time to time in order to 
ascertain that that was done correctly and properly 
the business of doing which he had rightfully and 
properly committed to other persons.” 

It seems difficult to reconcile with these expres- 
sions of opinion the decision of the Queen’s Bench 
Division in the case of Bower v. Peate, L. R.,1Q. B. 
D. 321. The plaintiff and defendant were the respect- 
ive owners of two adjoining houses, the plaintiff be- 
ing entitled to the support for his house of the defend- 
ant’s adjacent soil. The defendant employed a con- 
tractor to pull down his house, excavate the founda- 
tion, and re-build it, and in the specification accurd- 
ing to which the contractor undertook to do the work 
there was the following clause: ‘‘ The adjoining build- 
ings must be well and sufficiently propped and upheld 
during the progress of the works by the contractor, 
who shall be required to take the responsibility, and 
to make good any damage occurring thereto.” The 
plaintiff's house was damaged during the works, owing 
to the means taken by the contractor to support it be- 
ing insufficient. The court held the defendant was 
liable, even if the undertaking as to risk, etc., had 
amounted (they said it did not amount) to an express 
stipulation that the contractor should do, as part of 
the works contracted for, all that was ‘necessary to 
support the plaintiff's house. Instead of treating the 
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clause in the specification as showing that the defend- 
ant had cautiously provided against mischief to his 
neighbor, the Queen’s Bench Division seem to have re- 
garded it almost as evidence of negligence, saying that 
the effect of it was, not that the defendant ordered or 
stipulated for any specific work necessary for the sup- 
port of the adjoining buildings, but that he left the 
recourse to such work entirely at the discretion of the 
contractor, stipulating only that the latter should 
bear him harmless in the event of any damage taking 
place (p. 326). With much deference, we doubt whether 
the clause will fairly bear this construction. 

But coming to the broader ground upon which the 
judgment was based, we find that ground stated as be- 
ing “that a man who orders a work to be executed, 
from which, in the natural course of things, injurious 
consequences to his neighbor must be expected to 
arise, unless means are adopted by which such conse- 
quences may be prevented, is bound to see to the do- 
ing of that which is necessary to prevent the mischief, 
and cannot relieve himself of his responsibility by 
employing some one else — whether it be the contractor 
employed to do the work from which the danger arises, 
or some independent person — to do what is necessary 
to prevent the act he has ordered to be done from be- 
coming wrongful.’’ The concluding words of this ex- 
tract point to the rule that the right of support in 
respect of adjacent land is not absolute, but of a quali- 
fied kind only, and is not infringed until damage has 
actually happened from the act which thereupon be- 
comes an infringement. In the recent case, therefore, 
the defendant selected and employed a competent 
contractor to do a lawful act in a lawful manner. The 
removal of the soil was not per se any violation of 
duty; it would only become so if any damage resulted 
to the adjacent house or land. What, then, was the 
violation of duty by the defendant? Wherein did his 
negligence consist? The decision in Bower v. Peate 
does not rest upon the ground that the negligence of 
the contractor was the negligence of the employer, 
nor wholly on the infringement of the quasi right of 
support. If put upon the former ground, it would 
practically have abolished the exception of the case of 
a contractor from the doctrine respondeat superior, if 
on the latter, the judgment might have been expressed 
in a few words thus: The landowner who, excavating 
his land by himself or an agent, interferes with a neigh- 
bor’s right of support for the land adjacent does so at 
his peril, and if damage results is responsible. But 
this, although in effect the scope of the judgment, 
could not be expressed without reaffirming the princi- 
ple of Bush v. Steinman, 1 B. & P. 404, as to the abso- 
lute liability of the owner of fixed property for injuri- 
ous acts done thereon, and “ the decision in Bush v. 
Steinman is almost, if it be not entirely, overruled.” 
Per Parke, B., Gayford v. Nichols, 23 L. J. Ex. 207. 
Neither of the foregoing cases is referred to in the judg- 
ment in Bower v. Peate, but two authorities are cited 
as in point, viz.: Pickard v. Smith, 10 C. B. (N. 8.) 470, 
where something like a public nuisance had been 
created by a contractor leaving unguarded a coal trap 
on a railway platform, and Gray v. Pullen, 5 B. & 8S. 
970, where there was a statutory duty, and upon that 
ground the Exchequer Chamber, in a judgment the 
reasoning of which has since been said in the House 
of Lords to be “ not at all satisfactory,’’ overruled the 
decision of the Queen’s Bench given in favor of the 
defendant who had employed a contractor to dig a 
trench across the highway, and from the negligence of 








the latter in filling it up the plaintiff's wife had been 
hurt. 

The decision in Bower v. Peate certainly seems to 
create another distinction in this somewhat difficult 
branch of the law of torts by laying down a difference 
between the case of a man employing a contractor to 
do work “from which if properly done no injurious 
consequences can arise, and handing over to him work 
to be done from which mischievous consequences will 
arise unless preventive measures are adopted ”’ (p. 326). 
We should have thought that the excavation of a cel- 
lar was work from which, if properly done, no danger 
could arise, and moreover, that the builder who did it 
would know how to do it better than the gentleman 
whose wine it was destined to contain. But if the 
decision in Bower v. Peate is correct, it would seem 
that the Jatter must personally learn —first, what is 
“*the natural course of things;”’ secondly, what are 
the appropriate ‘“‘injurious consequences ”’ to be ex- 
pected; and, thirdly, what are the means “ by which 
such consequences may be prevented.’’ And he must 
then *“‘see to the doing of that which is necessary to 
prevent the mischief ’’— we presume by watching the 
contractor of the cellar from hour to hour. —Solicitors’ 
Journal. 

—_—~»_—___—_—- 


AGENCY —EXECUTION OF AUTHORITY. 





In THE CASE OF INSTRUMENTS UNDER SEAL. 

N executing his authority an agent must take care 

so to execute it as not to render himself personally 

liable. There are a great number of authorities re- 

ported under this head, but inasmuch as different 

rules apply to different sets of circumstances, it will 

be best perhaps to consider the authorities in the fol- 
lowing order: 

A. In the case of instruments under seal. 

B. In the case of instrumeuts other than deeds. 

1. Bills of exchange. 

2. Promissory notes. 

8. Charter-parties not under seal. 
4. Bought and sold notes. 

C. In other cases. 

First as to deeds. A duly authorized agent may so 
execute a deed that — 

(a.) It will bind the principal and not himself, or 

(b.) It will bind himself, and not the principal, or 

(c.) It will be void. 

A deed will bind the principal if executed in his 
name and on his behalf, and this fact appears on the 
face of the instrument. As to the signature, sealing 
and delivering a rule has been laid down in an early 
case for the guidance of the agent. If A B duly 
authorize C D to execute a deed for him, C D may 
do this either by writing “A B by C D, his attor- 
ney,” or by writing ““C D, for A B,” provided he 
delivers the instrument as the deed of A B. Wilks 
v. Back, 2 East, 142. 

If an agent makes himself a contracting party he 
will be liable on the deed, although he may profess in 
the instrument to contract on behalf of a third party. 
The main question to be decided in all these cases is 
this, do the terms of the instrument disclose a per- 
sonal undertaking or not? There are numerous in- 
stances in which agents have contracted on behalf of 
others, but in their own name, and have accordingly 
been held personally liable. See cases infra. 

There is another class of cases, in which deeds exe- 
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cuted by an agent have been declared void at common 
law, on the ground that the agent has by the words of 
the deed assumed to do something in his own name 
with the property of his principal, which he had no 
power to do in hisown name. Frontin v. Small, infra. 

The following cases illustrate the above proposi- 
tions: 

In Cass v. Rudele (2 Vern. 280), 1692, defendant 
covenanted on behalf of another person to purchase 
certain houses for £800, and he was held personally 
liable. The case is badly reported in Vernon. See 
the observations of Lord Apsley in Pope v. Roots, 7 
Bro. P. C. 184. 

Where a bond, reciting that differences subsisted 
between A B and the plaintiff, was conditioned to be 
void if the defendant, ‘‘for and on behalf of A B,” 
should perform the award of certain arbitrators, the 
court held that an award directing payment of a sum 
of money by the defendant, made in accordance with 
the submission, was binding on the defendant. Clay- 
hill v. Fitegerald, 1 Wils. 28, 58; and see Bacon v. Du- 
barry, 1 Ld. Raym. 246; 8. C., 1 Salk. 70. 

M. Frontin v. Small (2 Ld. Raym. 1419; S. C., 2 Str. 
705), 1726, was an action in covenant. In the declara- 
tion the plaintiff stated that by a deed made between 
herself, “‘ attorney of James Frontin of the one part,” 
and the defendant of the other part, she, ‘‘for and in 
the name and as attorney of the said James,’’ demised 
a house to the defendant, who agreed to pay rent “to 
the said James Frontin.’’ The deed was declared void 
by the whole court, on the ground that an agent has 
no power to execute a deed for another in his own 
name. 

Appleton v. Binks (5 East, 149), 1804, was an action 
in covenant. Certain covenants were expressed to be 
made between the plaintiff on the one part, and the 
defendant, by the name of J. Binks, of, etc., ‘‘for and 
on the part and behalf of the Right Hon. Lord Vis- 
count Rokeby,” of the other part. The deed was 
sealed with the defendant’s seal. In consideration of 
£6,000 paid by Lord Rokeby, the plaintiff covenanted 
to make certain conveyances to said Lord Rokeby. 
In consideration of this covenant, the defendant, “for 
himself, his heirs, etc., on the part and behalf of the 
said Lord Rokeby,’’ covenanted with the plaintiff that 
Lord Rokeby should pay to the plaintiff the amount 
of £6,000 purchase-money at the time of sealing and 
executing the conveyances. The plaintiff averred that 
the money had not been paid. The defendant de- 
murred, and urged first, that a deed could not be 
made by ap agent as such; or, secondly, if it could, 
covenant did not lie against him, upon articles de- 
scribing him to be merely agent for another. Judg- 
ment, however, was given for the plaintiff. Lord 
Ellenborough and the other judges were of opinion 
that it could not be contended that where one cove- 
nants for another he is not bound by the act, the 
covenant being in his own name, “for himself, his 
heirs,’’ etc. ; that there was nothing unusual or incon- 
sistent in the nature of the thing that one should 
covenant to another that a third person should doa 
certain thing. The party to whom a covenant is made 
may prefer the security of the covenantor to that of 
his principal; and it was quite possible in the present 
case that the defendant consented to bind himself 
upon an indemnity. 

Wilks v. Back (2 East, 142), 1802, was a motion to set 
aside an award. The sole question was whether the 
bond of submission to arbitration had been duly exe- 





cuted. Wilks was duly authorized by one Browne to 
submit certain matters in dispute to arbitration. By 
virtue of this authority he executed the bond in this 
form: ‘For J. B., M. W. (L.8.)” Wilks, being a 
party, signed, sealed and delivered, for himself as 
well. 

Grose, J., observes: ‘‘No doubt the award must be 
mutual * * but this is sufficient execution by both. 
IT accede to the doctrine in all the cases cited, that an 
attorney must execute his power in the name of his 
principal, and notin his own name; but here it was 
so done, for where is the difference between signing 
‘J. B., by M. W., his attorney’ (which must be ad- 
mitted to be good), and ‘M. W., for J. B.?’” 

Lawrence, J., distinguishing the case from Frontin 
v. Small (sup.), said: ‘‘This is not like the case in 
Lord Raymond’s Reports, where the attorney had de- 
mised to the defendant in her own name, which she 
could not do; for no estate could pass from her, but 
only from her principal. But here the bond was exe- 
cuted by Wilks, for and in the name of his principal; 
and this is distinctly shown by the manner of making 
the signature. Not that even this was necessary to be 
shown; for if Wilks had sealed and delivered it in the 
name of Browne, that would have been enough with- 
out stating that he had so done. * * There is no 
particular form of words to be used, provided the act 
be done in the name of a principal.”’ 

In Gardner v. Lachlan (6 Sim. 407; 8 id. 123; 4 My. 
& C. 129), 1833, the Lord Chancellor (Brougham) says: 
“The whole question turns upon the charter-party 
and the rights and liabilities underit. It is an instru- 
ment under seal, and the parties to it are the Commis- 
sioners of the Navy and the defendant L., who is 
described in the deed as acting for and on behalf of the 
owners, but he only is the party to it.” 

In Tanner v. Christian (4 E. & B. 591), 1855, an agree- 
ment in writing was expressed to be made “ between 
Christian, for and on behalf of Norris, of the first 
part, and Tanner of the second part.’”’ By it ‘‘ Chris- 
tian, on the part of Norris, agreed to let to Tanner 
certain premises for a term of years, Tanner paying 
rent to Christian for the use of Norris, Tanner to take 
a lease when called upon to do so by Christian on the 
part of Norris.’’ The defendant signed this agree- 
ment in his own name. In an action for not com- 
pleting the lease, the court held that it sufficiently 
appeared to be the intention of the parties that the 
defendant should himself contract, and that therefore 
he was personally liable. 

Lewis v. Nicholson, 18 Q. B. 508, which was decided 
on the authority of Downman v. Williams, 7 Q. B. 103, 
was distinguished by Lord Campbell on the ground 
that the defendants there were not in any way to act 
in carrying out the agreement. They were solicitors 
who signed for and on behalf of their clients. 

Pickering’s claim, L. Rep., 6 Ch. 525, decided in 1871, 
was an appeal from a decision of Vice-Chancellor 
Stuart, rejecting a claim of £292,000 in the winding-up 
of the International Contract Co. By two agreements 
under seal, J. P. assigned certain concessions to E. 
Pickering (the managing director of the above com- 
pany) for a large consideration. The only parties to 
the deeds were J. P. and E. Pickering, nor did it ap- 
pear from the instruments that E. P. was acting on 
behalf of thecompany. Evidence, however, was given 


that the negotiations for the assignments were in great 
part conducted in the presence of several directors of 
the company, and that J. P. was informed by E. Pick- 
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ering before the execution of the agreements that the 
latter was acting on behalf of the company. The 
company paid part of the amount, and was subse- 
quently ordered to be wound-up. The Lord Justices 
affirmed the decision of the court below, rejecting the 
claim for the residue of the amount. For the appel- 
lant, it was urged that he had dealt with E. Pickering 
as a trustee for the company, and that although the 
deeds were under seal, ret in equity the substance 
rather than the form of the transaction would be re- 
garded. Their lordships did not call upon the counsel 
for the official liquidator. ‘“*The deed being under 
seal, the appellant has elected to charge E. Pickering 
alone. If a lessee assigns the lease toa trustee fora 
third party, and the trustee covenants with the as- 
signor to indemnify him, the assignor has accepted the 
trustee as the party liable, and cannot sue the cestui 
que trust.” Lord Justice James thought the case 
thus put, by Lord Justice Mellish, precisely in point.— 
Law Times. 
——___——_- 
RECENT ENGLISH DECISIONS. 
ARBITRATION CLAUSE. 

Construction of covenants: covenant to pay compen- 
sation, the amount to be referred, to arbitration: collat- 
eral and distinct covenants.—A lessee covenanted with 
the lessor that he would keep such a number only of 
hares and rabbits as would do no injury to the crops, 
and that in case he kept such a number as should in- 
jure the crops, he would pay a fair and reasonable 
compensation, the amount of such compensation, in 
case of difference, to be referred to two arbitrators, or 
an umpire. The lessor having brought an action for 
breach of covenant, alleging that the lessee had not 
kept such a number only of hares and rabbits as would 
do no injury, but had kept such a number as did in- 
jury, and had neglected to pay any compensation. Held, 
reversing the judgment of the court below, that upon 
the true construction of the lease the covenant to 
refer the amount of compensation was a collateral and 
distinct covenant, and that the action was maintain- 
able, although there had been no arbitration. Dawson 
v. Lord Otho Fitzgerald, L. R., Ex. D. (C. A.) 257. 


BROKER. 

Sale of goods: liability of broker.—The defendant, a 
broker, signed and sent to plaintiffs a note of contract 
in the following terms: “I have this day sold, by your 
order and for your account, to my principal, five tons 
of * * * anthracene. * * * W. A. Bowditch.” 
In an action for goods sold and delivered, held, re- 
versing the judgment of the Common Pleas Division, 
that, in the absence of usage making the defendant 
personally liable, the defendant was not personally 
liable upon the contract. Southwell v. Bowditch, L. R., 
©. P. D. (C. A.) 374. 

CARRIER. 

Common carrier: liability of shipowner: act of God. 
— The defendant, a common carrier by sea from Lon- 
don to Aberdeen, received from the plaintiff a mare 
to be carried to Aberdeen for hire. In the course of 
the voyage the ship encountered rough weather, and 
the mare received such injuries that she died. The 
jury found that the injuries were caused partly by 
more than ordinary bad weather, and partly by the 
conduct of the mare herself by reason of fright and 
consequent struggling, without any negligence of the 
defeudant’s servants. Held, reversing the decision of 





the court below, that the defendant was not liable for 
the death of the mare. The carrier does not insure 
against the irresistible act of nature, nor against de- 
fects in the thing carried itself; and if he can show 
that either the act of nature or the defect of the thing 
itself, or both taken together, formed the sole, direct 
and irresistible cause of the loss, he is discharged. In 
order to show that the cause of the loss was irresist- 
ible, it is not necessary to prove that it was absolutely 
impossible for the carrier to prevent it, but it is suffi- 
cient to prove that by no reasonable precaution under 
the circumstances could it have been prevented. Per 
Cockburn, C. J.: A shipowner, who is not a common 
carrier, is not subject to the liability of acommon car- 
rier, i.e., does not insure the goods bailed to him for 
carriage. The question what amounts to an “act of 
God” within the meaning of that expression, as 
applied to the carrier's exemption, discussed. Nugent 
v. Smith, L. R., C. P. D. (C. A.) 423. 
COLLISION. 

Speed: ship astern: light.—In a case of collision a 
steamer will be held’ not justified in running at full 
speed on a dark night and not far from a coast where 
other vessels are likely to be. A vessel, unless there 
be apparent danger, is not guilty of negligence in not 
showing a light to a vessel following her. The City of 
Brooklyn (O. 147.), L. R., P. D. (C. A.) 276. 

DAMAGES. 


Remoteness: failure to transmit telegraphic message: 
message in cipher.—The defendant’s business was to 
collect telegraphic messages for transmission to Amer- 
ica and other places. The plaintiffs intrusted the de- 
fendant with a message in cipher, which was unintel- 
ligible to the defendant, for transmission to America. 
The defendant negligently omitted to send the mes- 
sage. The consequence was that the plaintiffs lost a 
sum of money which they would have earned for 
commission upon an order to which the message re- 
lated. Held, that the plaintiffs could not recover such 
sum of money from the defendant, but only nominal 
damages. Sanders v. Stuart, L. R., C. P. D. 326. 

DEAF-MUTE. 

Incapacity to understand proceedings at trial for 
felony.—A deaf-mute being tried for felony, was found 
guilty, but the jury found also that he was incapable 
of understanding, and did not understand, the pro- 
ceedings at the trial. Held, that he could not be con- 
victed, but must be detained as a none-sane person 
during the queen’s pleasure. The Queen v. Berry, L. 
R., Q. B. D. (C. C. R.) 447. 

HUSBAND AND WIFE. 

Effect of divorce: wife suing husband after divorce for 
assault during coverture.—A wife after being divorced 
from her husband cannot sue him for an assault com- 
mitted upon her during coverture. Declaration that 
the defendant assaulted and beat the plaintiff. Plea, 
that at the time of the committing of the grievances, 
etc., the plaintiff was the wife of the defendant. Re- 
plication, that before suit the marriage of the plaintiff 
and the defendant was dissolved by the absolute de- 
cree of the Court for Divorce and Matrimonial Causes. 
On demurrer, held, that the replication was bad; for 
that the action did not lie, as the wife’s inability to 
sue did not arise merely from the necessity of joining 
her husband in an action for an assault, but from the 
rule that husband and wife are one person in law. 
Phillips v. Barnet, L. R., Q. B. D. 436. 























THE ALBANY LAW JOURNAL. 


199 








LOST WILL. 


Probate: presumption of revocation: secondary evi- 
dence of contents: interested witness: declaration of 
testator: contents of will not completely proved.—The 
contents of a lost will, like those of any other lost in- 
strument, may be proved by secondary evidence. 
Brown v. Brown, 8 E. & B. 876, approved and followed. 
Declaratious, written or oral, made by a testator, both 
before and after the execution of his will, are, in the 
event of its loss, admissible as secondary evidence of 
its contents (Mellish, L. J., dissenting as to declara- 
tions made after the execution of the will). Quick v. 
Quick, 3 Sw. & Tr. 442, overruled. The contents of a 
lost will may be proved by the evidence of a single 
witness, though interested, whose veracity and com- 
petency are unimpeached. When the contents of a 
lost will are not completely proved probate will be 
granted to the extent to which they are proved. Sug- 
den v. Lord St. Leonards, L. R., P. D. (C. A.) 154. 


MERCANTILE CONTRACT. 
Construction : ‘*30€ tons of rice to be shipped during the 


and 


months of March — April.’’—-Defendants, by a con- 


tract, dated London, 17th of March, bought of plain- 
tiffs ‘‘ about 600 tons of Madras rice, to be shipped at 
Madras or coast for this port during the months of 
March = April, per Rajah of Cochin.’ The 600 tons 
filled 8,200 bags, of which 7,120 were shipped between 
the 23d and 28th of February, and the last bill of lading 
was signed on the latter day; of the other 1,080 bags, 
1,030 were put on board on the 28th of February, and 
the remaining 50 on the 3d of March, and the bill of 
lading signed on that day. Defendants having refused 
to accept the rice, held, that nine-tenths having been 
completely shipped in February, the rice was not 
shipped in March or April, and the defendants were 
not bound to accept it. Alexander v. Vanderzee, L. R., 
7 C. P. 530, distinguished. Shand v. Bowes, L. R., Q. 
B. D. 470. 
NEGLIGENCE. 

Steamer running in roadstead.—A steamer, with sails 
up, running through a roadstead, ought even by day- 
time and in fine weather to have a man on the look- 
out besides the captain on the bridge. The Glannibanta 
(O. 158), L. R., P. D. (C. A.) 283. 


SALVAGE, 


Inequitable agreement: award for life salvage.— An 
English steamship, bound from Sumatra to Jedda, 
having on board as passengers 550 pilgrims, was 
wrecked in the Red Sea. The pilgrims took refuge on 
a rock where, if bad weather had set in, they would 
have been exposed to imminent danger. In answer 
to signals of distress, a steamship belonging to the 
plaintiffs came up, and her master refused to rescue 
the pilgrims for a less sum than £4,000, which was the 
amount of the passage money to be paid to the owners 
of the wrecked vessel for carrying the pilgrims from 
Sumatrato Jedda. Ultimately the master of the 
wrecked vessel signed an agreement to pay £4,000 to 
the master of the plaintiffs’ vessel to take the pilgrims 
to Jedda, and the pilgrims were taken in the plaintiffs’ 
vessel to Jedda in safety. In an action to enforce the 
agreement, held, that the agreement must be set aside 
as inequitable, and the court awarded £1,800 as salvage 
remuneration. The Medina (N. 57; N. 235) L. R., P. D. 
272. 





NOTE OF ENGLISH CASE. 


TRADE-MARK. 


EW cases contain a more complete and instructive 
commentary upon a branch of law than the re- 
cently reported case of the Singer Manufacturing Com- 
pany v. Wilson, 34 L. T. Rep. (N. 8S.) 858. The indi- 
cated law illustrated by this case is that branch whose 
greatest development has been due to the spread of 
commercial enterprise, we mean the law of trade- 
marks. Obviously the very existence of this law con- 
notes the growth of a commerce in recognized wares 
and merchandise. The plaintiff in this action is a 
well-known American company which has acquired 
a name for its sewing machines. These machines were 
generally known as ‘“‘ Singer’’ machines, and the com- 
pany was described in advertisements, upon which 
large sums of money had been spent, as the maker of 
those machines. The plaintiff company, however, 
was not the only maker of such machines. The de- 
fendant was in the same trade. He also manufactured 
sewing machines. In his advertisements and price- 
lists he described them as Singer machines of his own 
manufacture, but he made no use of the word Singer 
upon his instruments. The machines of both parties 
bore trade-marks which in no way resembled one 
another, nor could any confusion arise in the mind of 
an intending purchaser upon this head. Under these 
circumstances the Singer Company prayed that the 
defendant might be restrained from advertising or 
otherwise using the name of “‘Singer”’’ in connection 
with any sewing machines manufactured by him. The 
Master of the Rolls dismissed the bill with costs, and 
the Court of Appeal has affirmed his decision. The 
judgment of the Master of the Rolls is in itself a mas- 
terly summary of the law of trade-marks. Starting 
from the proposition that a manufacturer shall not 
sell his goods under a false representation that they 
are made by a rival manufacturer, and having pointed 
out that the difficulty has always been to determine 
what amounts to such false representation, his lord- 
ship went on to an analysis of the cases which came 
before the court. These cases may be ranged into two 
classes; in the one the manufactured goods are ‘“‘dis- 
tinguished by some description or device in some way 
or other affixed to the article sold;’’ in the other, the 
cases are always cases of fraud. It is obvious that in 
the former case the trade-mark may or may not be 
affixed to the goods themselves, according to their 
nature. Hence the trade-mark or description will be 
affixed either to the goods or to something else, as to 
the case which contains them, e. g., the bottle, box, 
to the string with which they are tied, or the cork in 
a bottle. ‘As to this class,” said the Master of the 
Rolls, ‘it is quite immaterial that the maker of the 
goods to which what I will call, for the sake of short- 
ness, the trade-mark, is affixed, did not know that it 
was a trade-mark, and had not the slightest intention 
of defrauding anybody. * * * And the reason is 
obvious, because the guods pass from hand to hand, 
and though he may act with the utmost bona fides, 
yet the ultimate purchasers might believe that they 
were the real goods of, that is to say, that they were 
manufactured by, the person entitled to the original 
trade-mark.’’ Consequently, in any cases of this class, 
a plaintiff has merely to show that the trade-mark has 
been taken. This consideration induced the Master 


of the Rolls to examine what is meant by saying that 
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a trade-mark has been taken. Apparently, the only 
general rule which can be laid down on the subject is, 
that it is quite sufficient if it is proved that a substan- 
tial material, or an essential portion of the trade-mark 
has been copied, for all these expressions mean the 
same thing. It is, however, no easy matter to lay 
down in general terms what is the essential part of a 
trade-mark. If a very original mark is adopted, or if 
any distinctive mark is used, such as that referred to 
in judgment, ‘a fanciful animal, such as we are fa- 
miliar with in heraldry, or one which no human being 
had thought of before,’’ it would be no hard task to 
decide whether there had been an infringement. In 
the other cases the material question is one of fraud, 
as the defendant palmed off goods by means of mis- 
representation. Here of course it is of prime import- 
ance that there should be misrepresentation proved. 
In the present case the defendant used a different 
trade-mark, showing that the sewing machines in ques- 
tion were manufactured by him, and not by any other 
maker; again there was no doubt that this information 
was published to the world openly. The conclusion 
to which the Master of the Rolls came was that the 
defendant's case was not unlike that of a wine mer- 
chant who sends out a circular stating that he manu- 
factures champagne which is named after the cele- 
brated brands, but merely puts his own name on the 
bottles, so that there could be no mistaking that he 
was selling wines manufactured by himself. In the 
court above the argument was of a thorough kind, and 
reliance was placed upon a decision of a Scotch court, 
which was on all fours with the present case. That 
case, so far at least as the courts in England are con- 
cerned, was overruled by the Court of Appeal.— Law 


Times. 
——— 


LAW IN PORTUGAL. 
EFORE the eleventh century, at the close of which 
Henry of Burgundy obtained the countship of 
the land between Douro and Minho, with the hand of 
Theresa, daughter of Alphonso VI. of Castile, Portugal, 
had neither a separate political existence nor a name. 
Count Henry’s successor, Alfonso, was acclaimed king 
on the field of battle in 1139, and from that time dates 
the rise of a country whose glories are interwoven 
with those of the Plantagenets, whose royal house 
produced a Henry the Navigator, one of the most 
active promoters of the great maritime discoveries of 
the fifteenth century, and which has been the parent 
ofa great empire in the “Land of the Holy Cross,” 
now known as Brazil. 

Such has been the singular eminence to which a 
narrow strip of land, washed by the stormy Atlantic, 
and seemingly cut off, by its isolation, from the rest 
of the Iberian Peninsula, from the prospect of attain- 
ing renown among the natious, has reached during a 
chequered history of more than seven centuries. For 
Englishmen it may not be without interest to learn 
something of the legal history of this people, their an- 
cient ally, on whose behalf they have not only made 
treaties but shed blood, and in whose sturdy mainten- 
ance of national liberty and independence they may 
reasonably trace a likeness to the spirit that won the 
charter at Runnymede, and would not suffer the laws 
of England to be changed at Merton. 

At the time of the invasion of the barbarians, the 
entire peninsula was a province of the Roman Empire, 
and its inhabitants enjoyed all the rights of citizenship 





consequent upon the edict of Caracalla. Goths, Suevi, 
Alani and Vandals poured into the country, and grad- 
ually made themselves masters of its length and 
breadth; but the Roman law still remained in force 
for the conquered natives. Personal law was in ac- 
cordance with the sentiment of the invading races 
wherever they settled within the limits of the empire. 
Teutonic law for those of Teutonic blood, and Roman 
law for the provincials of the Roman Empire, was 
alike their maxim and their practice. Thus there grew 
up in Portugal, as in other parts of western Europe, a 
twofold system of legal administration, each portion 
of which had a certain imfluence on the other, though 
the tendency was strongest, perhaps, toward the assim- 
ilation of Roman law by the barbarians. In the course 
of time, collections of so-called Leges Barbarorum were 
published, and eventually we find the barbarian kings 
themselves publishing collections variously entitled 
Lex Romana Burgundionum, or Visi-Gothorum, ac- 
cording to the people for whose regulation they were 
promulgated. In A. D. 506 appeared the Lex Romana 
Visi-Gothorum, known also, and more commonly, by 
the title of Breviariwm Alaricianum, from the name 
of the king (Alaric II.) under whose sanction it was 
put forth. It is also called the “Breviarium Aniani,” 
from its compiler, and was the code of the Visi-Goths 
for more than a century.* In A. D. 693, however, a 
new Lex Visi-Gothorum, partly based on the Theo- 
dosian Code and partly on other modifications of the 
Roman law which obtained in the Iberian peninsula, 
was published by the Gothic kings, Chindasuinrd and 
his son, Recisuinrd, at the sixteenth Council of Toledo. 
This Code, known to Spaniards in latter days as the 
“Fuero Juzgo,’’+ remained in force as the law of 
the whole peninsula till Alfonso X., in 1260, made 
the law of Justinian’s time the basis of his cele- 
brated ‘‘ Siete Partidas.”’ It is well known how great 
was the power of the church in the Iberian peninsula 
throughout the period of the Gothic as well as the 
later kings. It is not therefore surprising that we 
should find the ‘‘ Fueros”’ of Leon published in 1050 
by the Council of Coyaca for use in Galicia, the As- 
turias and what we now call Portugal, just as we have 
above that of the Council of Toledo sanctioned the 
Lex Visi-Gothorum. These “ Fueros”’ were the basis 
of the charters granted by the early kings of Portugal 
to their subjects, by which they conceded privileges 
to the towns, boroughs and communes in return for 
certain dues which they were to pay. 

The first general collection of laws for Portugal was 
published by Affonso II., with the sanction of the 
States General assembled at Coimbra in 1211. The 
legislative activity of the thirteenth century was not 
less marked in this remote corner of Europe than it 
was England, France and Italy. M. Midosi, of Lisbon, 
to whom we are indebted for calling our attention to 
this subject in a communication made by him to the 
“Société de Législation Comparée,’’+ says that the 





* Through this Breviarium, which was really an abridg- 
ment of the Theodosian and Gregorian and Hermogenian 
Codes, and of the Institutes of Gaius, and Sentences of 
Paulus and Modestinus, the influence of the Roman law 
made itself felt among all Gothic tribes in Italy, Spain and 
elsewhere. 

+ A translation of the Forum Judicum, or Codex Legum, of 
the seventh century of the Christian Era, according to 
Calva and Segura, Instituciones de Derecho Civil, Mexico, 
1874-5. 


+ Bulletin, March, 1875. Paris, Cotillon. 
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number of laws, concordats, foraes, etc., passed by the 
kings of Portugal in the thirteenth century, formed a 
voluminous and complicated legislation. Hence a de- 
mand soon arose for the simplification and systematis- 
ation of the crude mass of national laws. The States 
General asked this of Dom Joao I., and the work of 
codification begun under him was continued through 
the reign of his successor, Dom Duarte, and not ter- 
minated till 1446, while Affonso V. was a minor, and 
his uncle, Dom Pedro, Duke of Coimbra, was regent. 
This Code thus elaborated is the first systematised 
collection of Portuguese jurisprudence, and is known 
as the ‘“‘Ordenagoes Affonsinas.’’ It is based chiefly 
on the Roman civil law and the canon law, with addi- 
tions from the legislation sanctioned at different inter- 
vals by the kings and States General, and from the 
early customary law of the provinces constituting the 
kingdom of Portugal. The arrangement is that of the 
decretals of Pope Gregory IX., and it is added that, 
in any cases not provided for in the text, recourse 
shall be had to the general body of the civil and canon 
law, and in Jast resort to the glosses of Accursius and 
Bartholus. 

Standing as it does, in point of time, between the 
medizval and the modern worlds, this collection of 
Portuguese laws is an interesting specimen of the links 
that bind together different countries and different 
ages in the world’s history. ‘Judged by modern 
scientific standards,’”’ says M. Midosi, **there would 
be much to complain of; but, taking into consider- 
ation the circumstances of the times, we must not only 
excuse but admire the compilers of the ‘Ordenacoes 
Affonsinas.’’’ The knell of the middle ages had rung 
ere they were published, but the men of the fifteenth 
century were mostly unconscious of any coming 
change. And, in Portugal, no practical change was 
wrought in the laws even in the sixteenth century, 
under the revision of Dom Manuel, whose edition was 
published in 1521. Philip Il. of Spain and I. of Por- 
tugal again gave a new name to the old Code, and the 
**Ordenagoes Manuelinas,’’ became the ‘* Ordenagoes 
Filippinas,”’ without any material alteration. The 
civil and canon law still remained the ultimate sources 
of Portuguese jurisprudence. 

The seventeenth century saw the introduction of 
some innovations, after the fall of the Spanish domin- 
ation, but these were not collected till the eve of the 
Pombal administration, in the year 1747. Under this 
great minister’s vigorous reforms, canon law was rele- 
gated to the ecclesiastical courts and confined to spirit- 
ual causes; the Glossators lost all authority against 
the spirit of the laws, and the Roman law was modi- 
fied to suit the needs of the eighteenth century. A 
period of chaos followed the death of the king who 
had, through his minister, given his country the price- 
less gift of good laws and an upright administration. 
The present century has witnessed many changes in 
the state of Portugal. Civi! war, internal reform, the 
separation of Brazil from the mother country, have 
followed each other in a rapid succession which we 
can here only indicate. 

The result of these vicissitudes, with which we are 
chiefly concerned, is the commencement of codifica- 
tion, proposed in 1822, two years after the revolution 
which gave Portugal a constitutional government; 
undertaken by a commission in 1835, and not yet fin- 
ished after the lapse of forty years. A penal code was 
drafted by this commission, but it did not touch the 
civil code, which was left to the zeal of an eminent 





Portuguese jurist, Antonio Luiz de Seabra. Of this 
labor of love M. Midosi says, “that it trims between 
the old and the new systems of law.’’ The ancient 
jurisprudence of the country still holds considerable 
sway in it, while on some points radical changes have 
been effected. Cases not provided for in the code are 
to be decided by the law of nature. There is not, as 
yet, in Portugal any code of civil and criminal pro- 
cedure, though something has been done in the way 
of judicial reform, and since the promulgation of the 
civil code the members of the legal profession urgently 
demand a criminal code, adapted to the needs of 
modern jurisprudence. No doubt this further mea- 
sure will be urged by the lately founded journal of 
the Association of Advocates, at Lisbon, which we are 
glad to learn has already published a year’s volume. 
The judicial organization of Portugal appears to be 
based on the French model. The jury is employed 
both in civil and criminal cases, but its use in civil 
cases is not obligatory, and has fallen into complete 
desuetude. 

The commercial code, drawn up by Borges, and 
adopted in 1839, has not answered all the requirements 
of an increasing commerce. It has already, therefore, 
been modified in several points and is still in need of 
revision, for which purpose a commission was ap- 
pointed in 1870. 

It is interesting to note, in connection with the sub- 
ject of legal reform in Portugal, that Bentham sub- 
mitted to the Constituent Chambers, in 1821, a project 
embracing drafts of civil, penal and constitutional 
codes. Whether these were approved or not we do 
not find; but, in 1833, a native jurist, Da Veiga, drew 
up a draft penal code, which was approved, but has 
never yet been published. At this rate, codification 
may be expected to furnish matter for more than one 
generation of Portuguese jurists. We trust, however, 
that in this case the progress of our ancient ally will 
be in accordance with the Italian proverb, ‘‘Chi va 
piano va sano,’’ and that the country of Prince Henry 
the Navigator, of Magalhaens, and Vasco de Gama, 
which changed the Cape of Storms into the Cape of 
Good Hope, will yet take rank among the foremost in 
its cultivation of the science of jurisprudence and in 
the reform and codification of its laws.—Law Maga- 
zine and Review. 

———_——_—_—_— 
RECENT AMERICAN DECISIONS.* 


ACKNOWLEDGMENT. 

1. Official certificate of, by married woman conclusive.— 
The certificate by a magistrate of the acknowledgment 
of a deed or mortgage is a judicial act, and in the 
absence of fraud or duress is conclusive. -Heeter v. 
Glasgow. 

2. A purchaser bona fide and without notice of fraud 
is protected against it; as to all others, parol evidence 
is admissible to show fraud or duress connected with 
the acknowledgment. Ib. 

3. The certificate of the acknowledgment by a wife 
of a mortgage of her own property was in due form; 
at the time of the acknowledgment, the wife told the 
justice she had read the mortgage, but he did not make 
known its contents to her. This appeared by the tes- 
timony of the wife and the justice. The court below 
decided that this was conclusive against the validity 
of the mortgage. Held to be error; the whole was for 
the jury. Ib. 





* From 79 Pennsylvania State Reports. 
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BAILMENT. 

1. Duties of bailor and bailee.—Where a bailment is 
for the sole benefit of the bailor, the bailee is answer- 
able only for gross neglect; when solely for the benefit 
of the bailee, he is responsible for slight neglect; when 
reciprocally beneficial to both, the bailee is responsible 
for ordinary neglect. First Nat. Bank of Carlisle v. 
Graham. 

2. A bailee keeping the property of the bailor with 
the ordinary care with which he keeps his own, does 
not fulfill his duty, if the contract requires strict dili- 
gence and extraordinary care. Ib. 

3. Where the benefits are reciprocal, the bailee is 
liable for neglect of ordinary care, although he has 
been careless and reckless in the management of his 
own goods as well as those of the bailor. Ib. 

4. That the bailee has dwelt with his own goods and 
the bailor’s in the same way, is evidence in adjusting 
the standard of duty and deciding the question of 
performance, and as a test of the bailee’s good faith. 
It would raise a presumption of adequate diligence. 
Ib. 

5. The measure of the bailee’s responsibility is to be 
determined in each case by a comparison with the 
conduct of classes of men, not of individuals. Ib. 

6. The mere voluntary act of the cashier of a bank 
in receiving securities for safe-keeping will not render 
the bank liable for their Joss; b::t if the deposit be 
known tothe directors and acquiesced in, the bank 
will be held liable. Ib. 

CONSTITUTIONAL LAW. 


1. Taxation of coal companies.—The seventh section 
of the act of April 24, 1874, taxing coal companies on 
their franchises, according to the amount of coal 
mined, is constitutional. Such taxation is not on the 
coal mined, but on the franchises, and is uniform. 
Kittanning Coal Co. v. Commonwealth. 

2. The constitution, in declaring that all taxes 
should be uniform upon the same class, etc., did not 
mean that the property should be separated from the 
owners, or that property, not owners, should pay the 
tax. Ib. 

Taxation of national banks.—The provision of the 
act of congress of February 10, 1868, that taxation on 
national bank stock shall not be at a greater rate than 
is assessed upon other money capital in the States, re- 
lates only to the rat.», and does not prohibit the States 
from exempting any subjects from taxation. Per 
Graham, P. J.; adopted by the Supreme Court. 
Gorgas’ Appeal. 

NEGLIGENCE. 

1. Inrunning railroad trains in cities: duty of rail- 
road company to children trespassing: contributory 
negligence.—A child about nine years of age was sent by 
his mother, who resided in Harrisburgh, near defend- 
ants’ railroad, on an errand across the road; whilst on 
the track he was killed by an engine going westward; 
there were iron-works and houses for the hands on 
the opposite side of the road at that point, which was 
in the outskirts of the city; and the hands of the 
works and other persons were frequently crossing the 
track about the place. East of where the boy was 
struck was a curve, which prevented the engineer 
from seeing him till within too short a distance to 
stop the train after he was seen. There was no ordi- 
nance of the city limiting the rate of running trains at 
that point. There was evidence that the train was 
running at a high rate of speed. Held, that whether 





the train was running at a rate of speed which was 
safe and prudent under the circumstances, was for the 
jury. It is not common prudence or ordinary care for 
trains to enter the outskirts of a city at a dangerous 
rate of speed, although the people have no right to go 
on the railroad track. Pennsylvania Railroad Co. v. 
Lewis. 

2. Although persons on a railroad track are tres- 
passers, regard must be had -to the habits, character, 
condition and circumstances of a people living in a 
city and immediately on the line of a railroad. Ib. 

3. The Commonwealth, by its police power, may reg- 
ulate positive rights when for the safety, protection 
and welfare of the people; and the speed of trains 
through towns and cities may be regulated by ordi- 
nance. Ib. 

4. When it is determined by the jury, on the facts 
submitted to them, that the rate of speed of a train 
is incompatible with public safety under the circum- 
stances of the place, the rights of a company, even on 
its own track, are qualified by the law of the public 
good. Ib. 

5. The court charged: “If the boy (being on the 
track) had sufficient judgment and discretion to know 
his danger, and did not exercise the ordinary care that 
one of his age and maturity should, he was guilty of 
such negligence as would prevent him from recover- 
ing,” etc. Held, not to beerror. Ib. 


NEGOTIABLE INSTRUMENT. 


1. Who is not bona fide holder. Keyes, an oil-dealing 
firm, made an attorney in fact to make and indorse 
notes in conducting its business. Dilworth, who was 
factor for the firm, drew a note for his own accommo- 
dation to the order of the firm, which, without the 
knowledge of either of the firm, was indorsed in the 
firm name by the attorney, and discounted by an un- 
incorporated banking association, in which Dilworth 
was a stockholder, and which had discounted business 
paper of the firm forhim. Held, that Dilworth, being 
a partner in the bank, it was not a bona fide holder of 
the note, protected against Dilworth’s improper use of 
it. Stockdale v. Keyes. 

2. Keyes had given Dilworth two notes in payment 
of indebtedness to him, which were discounted by the 
same bank, and matured about the time the accommo- 
dation note was given. The money was paid to Dil- 
worth to take up these notes; he did not so use the 
money, but appropriated the accommodation note to 
their renewal. Held, that the bank was visited with 
his knowledge and with his fraudulent use of the last 
note. Ib. 

NUISANCE. 

1. Subterranean waters impeded by mining: liability 
of one mining for water so introduced from surface 
into another mine: custom: removing ribs of mine.— 
The owner of a mine has aright to mine his coal in the 
ordinary way, whilst he does no injury to an adjoining 
mine, except that which arises necessarily from the 
removal of the coal. PerStowe, J. Horner v. Watson. 

2. Such owner would not be liable for the collection 
and flow by such mining of subterranean water upon 
lower mines. Ib. 

3. The upper owner would be liable for such mining, 
whether in the ordinary way or not, as would intro- 
duce foreign water from the surface by reason of the 
roof falling in, which water would not have flowed in 
if the roof had remained undisturbed and compact 
after coal was removed. Ib. 

















lS hCUOVlUm! 














THE ALBANY LAW JOURNAL. 203 











4. Horner, in excavating his coal, removed the ribs — 
composed of coal— which supported the roof of the 
mine, causing the surface to sink and crack, so that 
water from the surface flowed into his mine, and 
thence into the mine of Watson. Held, that he was 
liable to Watson for any injury done by such flow of 
water, although resulting from the approved, estab- 
lished and customary practice of mining in that region 
and without negligence. Ib. 

5. In this State a custom that in mining the owner 
may remove the ribs and allow the surface to sink, is 
not reasonable nor of sufficient continuance to be 


good. Ib. 
SHIPPING. 


Property in ship follows keel.— If one repairs his ves- 
sel with another’s materials, the property in the vessel 
is in the former; if he builds the vessel from the keel 
with another’s materials, the whole belongs to the 
owner of the materials. The property in a vessel fol- 
lows the keel. Coursin’s Appeal. 

WILL. 

1. Construction of contingent devise: heir disinherited 
only by express terms.—A testator devised to Mary, the 
daughter of his daughter Elizabeth, a lot of ten acres; 
and further devised: “It is my will that in case my 
said daughter Elizabeth should happen to have more 
lawful issue, then it is my will that the whole of my 
real estate shall be equally divided among my grand- 
children of my said daughter Elizabeth and their heirs 
for ever. Provided, that in case of more issue, I 
direct that all my real estate be valued, and my said 
granddaughter Mary shall hold and possess said ten 
acres as part of her legacy.’”’ Elizabeth died without 
other issue. Held, that this was an executory devise to 
his grandchildren, on the contingency of there being 
others, and there being none, he died intestate as to 
all his real estate but the ten acres. Rupp v. Eberly. 

2. Devises limited in clear and express terms of con- 
tingency, do not take effect unless the events upon 
which they are made to depend happen. An heir can 
be disinherited only by express devise or by necessary 
implication of such strong probability that an inten- 
tion to the contrary cannot be supposed. Ib. 

8. General words of the testator’s wish to dispose of 
all his estate, although to be carried to the devising 
clauses to illustrate his intention, will not of them- 
selves create a fee nor carry an estate clearly omitted. 
Ib. 


SUPREME COURT OF MICHIGAN. 
BILLS AND NOTES. 


1. Guaranty to sureties: statute of frauds.—Where 
the president of a bank gave a guaranty in his own 
name to sureties to induce them to secure another's 
promissory note to the bank itself, it would be in viola- 
tion of the statute of frauds to charge the bank with the 
burden of the guaranty on parol evidence that it was 
so intended when made, since all promises to make 
good the debts and defaults of another must be in 
writing. Besides, it would make the guaranty nullify 
the obligation of the sureties. First National Bank of 
Sturgis v. Buck. 

2. Conditional note.— One who gave his note, prom- 
ising for value received to pay acertain sum as soon 
as a proposed railroad should be opened and certain 
conditions were fulfilled, was held bound on the ful- 
fillment of the conditions, even though the road would 
have been built without the giving of the note. It is 





a fair inference that the work is done in reliance on 
the promise, and the question is not whether there is 
any consideration, but whether there was any agree- 
ment. Stevens v. Corbett. 

3. Interest on contingent debt.—Interest cannot be 
collected on a contingent or indefinite promise to pay, 
unless a demand be made therefor, or notice given 
that the obligation has become due and payable. Ib. 

4. Assignment by creditor.—Where one promised to 
pay a certain railroad company, its successors or as- 
signs, a sum of money on the completion of its road, 
he was not released by an assignment to another com- 
pany which finished the work, the building being the 
essence of the contract. Michigan Midland and Can- 
ada Railroad Co. v. Bacon. 

5. Release of contingent note.— One who promises a 
payment to a railroad company on the completion of 
its road, is not released by such a change in the route 
as would bring the road across his lands, if he neg- 
lected to complain of it at the time of building. He 
has his remedy for the damage. Ib. 

6. Alteration.—The interpolation of the words “ or 
bearer,’’ in a promissory note, expressly made subject 
to the conditions of a mortgage, is not such an altera- 
tion as to entitle the promisor to equitable relief 
against the debt. No words can make such an instru- 
ment negotiable. Goodenow v. Curtis. 


DEEDS. 

Disclaimer not deed.—Where the reputed owner of 
property gives a general disclaimer, addressed to no 
one and containing no release or conveyance, it is not 
a deed, and is nugatory. Goodenow v. Curtis. 

EMINENT DOMAIN. 


1. Undivided part.—An undivided interest in land 
cannot be condemned in part only, for the use of a 
railroad company. Grand Rapids, Newaygo and Lake 
Shore Railroad Co. v. Alley. 

2. Parties to notice.—All persons having an interest 
in any parcel of land needed must be actually or con- 
structively served with notice before the court can 
proceed, and the dismissal of proceedings as to a part 
of the owners of an undivided interest is a dismissal 
astoall. Ib. 

EVIDENCE. 

1. Photographic copies.—Photographic copies of man- 
uscript are only secondary evidence like any copies, 
and it is not error to exclude them from the considera- 
tion of the jury, where the original is at hand. Fos- 
ter’s will. 

2. Knowledge of jurors —A juror violates his oath in 
coming to an opinion on statements of fact, not in 
evidence, but made to him by his fellow-juror in the 
jury-room. Ib. 

3. Rape: character of prosecutrix.—If one is con- 
victed of rape, the question whether the character of 
the prosecutrix is good or bad is irrelevant, though it 
should not be ignored in determining the credibility 
of her evidence. Turner v. People. 

FALSE IMPRISONMENT. 

1. Defense: advice of cownsel.— It is not defense to an 
action for false imprisonment to show that the de- 
fendant acted on the advice of a pettifogger. Living- 
ston v. Burroughs. 

2. Good faith.— The fact that the defendant in an 
action for false imprisonment had acted in good faith 
will not prevent the plaintiff from recovering his 
actual damages. Ib. 

3. Evidence.— It is proper, in an action for false im- 
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prisonment, to lay before the jury such evidence as to 
the sources and quality of the information on which 
the defendant acted, as will enable them to judge 
whether he acted maliciously or in good faith. If it 
appears that he had been guilty of gross fraud, negli- 
gence or oppression, exemplary damages may be re- 
covered. To show good faith, the information should 
be such and from such sources that business men gen- 
erally, of ordinary prudence and discretion, would act 
on it under similar circumstances, considering it 
reliable. Ib. 


—— +-___ 


NOTES. 


HANCELLOR WALWORTH had certain pecu- 
liarities while presiding in court which were 
well known to the lawyers who frequented the little 
forum at the Grove. In endeavoring to master the 
points of acase, he had a method of his own, and it 
was necessary for counsel to conform to it in their 
arguments. Those who frequented his court soon 
learned to humor him in this respect, but strangers 
were often annoyed by his interruptions and contra- 
dictions. He required not only the names of the par- 
ties and the general nature of the motion, but the 
peculiar character of each one’s interest clearly stated 
before he would listen to any argument or to any 
rhetorical preambles. A noted lawyer of Brooklyn 
once, after reading his affidavits, was endeavoring to 
enter upon his argument in support of his motion; but 
the chancellor was not satisfied. ‘I think,’’ he said, 
“that widow Van Brummel ought to be heard from in 
this matter.’’ ‘Indeed, your honor,’’ replied the 
counsel, ‘1 do not see how the widow Van Brummel 
can have any possible interest in the motion.’”” He 
endeavored to proceed but was soon interrupted again. 
“T should like to know what the widow Van Brummel 
has to say.’’ After a hard contest for liberty to pro- 
ceed, despairing at last of success, the counsel began 
tying up his papers, and said testily: ‘Well, your 
honor, I will hunt up this widow Van Brummel and 
see if she has any thing to say, and if there is any 
other old woman in the United States or elsewhere 
that your honor would like to see, I will bring her into 
court.’”’ 

At a Liverpool police court, not long ago, a man 
named McConey was placed in the dock, and a police 
constable, “without looking at him,” charged him with 
rescuing from his (the officer’s) custody a woman who 
had been drunk and disorderly. McConey appeared 
surprised at this evidence, but merely said that he 
knew nothing about the matter. The magistrate sen- 
tenced him to a month’s imprisonment with hard 
labor, and he would doubtless have undergone this 
penalty but that, fortunately for him, as he was being 
removed from the dock, one of the detectives present 
asked the police constable who had just given evidence 
whether he was sure that McConey was the right man 
or not. The constable then deigned to look at the 
prisoner, and with manly candor admitted that he 
was not the person who rescued the woman. That 
offense had, as he was good enough to explain, been 
committed by a man named Cassells. The magistrate, 
**who appeared to be extremely annoyed,” expressed 
his disgust with the officer, and gave directions for the 
release of McConey, who was in custody on a charge 
of drunkenness. Cassells, the actual offender, was 
then sentenced to seven days’ imprisonment. 





No better evidence of the upright manner in which 
a judge has performed his duties could be afforded 
than was presented by the scene at the funeral of the 
late Sir Philip Francis, British consul-general at Con- 
stantinople. A correspondent writes: ‘‘ All races, all 
ranks, all religions were represented. Wealthy mer- 
chants and well-to-do tradesmen; rough seafaring 
men and artisans and engineers; Greek and Armenian 
priests and Turkish ulemas; soldiers and zaptists, 
cawasses and hamals; women and children; people 
who had known him onlyin court. * * * All these 
pressed on behind the coffin that they might pay the 
last tribute of respect to a high-minded and efficient 
public servant. * * * On the terrace which lies 
outside the British cemetery, a great number of 
Turkish women of all ranks were assembled. They 
had been told that the dead Englishman had always 
been a just man; and they came to do honor to a 
quality which the Turks appreciate even when they do 
not display it.’”” Much more to the same effect is said 
in the letter; but it all goes to show that Sir Philip 
had earned for himself among all ranks and in a posi- 
tion of great difficulty, the reputation of being a just 
judge.—Law Times. 

In an address to the jury at Salford, England, Mr. 
Higgin, Q. C., properly animadverted upon imperti- 
nent questions to witnesses. Questions had been put 
to the prosecutor whether he was not in difficulties. 
The prosecutor said he was not, and not a tittle of 
evidence had been adduced to the contrary. Mr. 
Higgin said that cross-examination was a proper in- 
strument when used to exact truth; but it might be 
perverted to the vilest ends. Within proper limits it 
was a valuable engine for getting at the truth. The 
suggestion was that the prosecutor was in difficulties. 
What was the fact? He had been sued for a debt 
which he did not owe, but for the payment of which 
he had become surety; he paid the bill, and there was 
an end of it; and yet here was a man of business, who 
went day by day to the Manchester Exchange say, and 
upon the flimsiest possible pretense—nay, he said 
without the slightest cause—that tradesman was put 
to the torture of those questions which might most 
seriously affect his credit. It was unfair; and if ques- 
tions of that kind were thought necessary in the 
interests of a prisoner, they ought never to be put 
until a good substantial foundation was found for 
them to rest on. He had deemed it his duty to speak 
thus in order to dispel from their minds a great deal 
which it was endeavored to instil into them, and 
which might lead them astray. 

Rather a fine and novel law point has been invoked 
in a court at Hamilton, Ont. One Schooley stole 
$17,000 from the Adams Express Company and fled to 
the United States, but was arrested, brought back and 
sentenced to fourteen years’ imprisonment. His coun- 
sel has just discovered that the company is working 
under a charter that has expired some years ago, and 
so has no legal existence in Canada, and moved fora 
new trial.—— The new English Poor-law act provides 
that when both husband and wife become paupers, if 
either is over sixty years of age, or sick or disabled, it 
shall be lawful for the guardians to permit them to 
live together. ——‘‘ I wish you would pay a little atten- 
tion to what I am saying, sir,’’ roared a lawyer at an 
exasperating witness. “I am paying as little as I 
can,’’ was the calm reply. 
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CURRENT TOPICS. 


7 next general conference of the International 

Code Committee of America will be held in the 
judges’ pavilion, on the grounds of the Centennial 
Exposition at Philadelphia, September 28, 1876. 
This committee is connected with the Association 
for the Reform and Codification of the Law of 
Nations, founded in Europe, in fact initiated the 
formation of that association. The object of the 
Association and of the American organization is well 
known, and must meet the approval of every one 
interested in promoting peace and good will on earth 
among men. It is not surprising, therefore, that the 
movement has attracted to it many of the publicists, 
statesmen and philanthropists on both sides of the 
Atlantic, and has received the sanction of several 
heads of government. The committee regard the 
present period as opportune for the advancement of 
the peace and prosperity of nations, by improve- 
ments in international law, and by the establishment 
of a general system of arbitration for international 
controversies. They hope, therefore, that the great- 
ness of the cause, the appropriateness of the time 
and place, and their own interest in any well-con- 
sidered endeavor te advance international civiliza- 
tion, will induce those interested in the movement 
to be present at the Philadelphia Conference. The 
executive committee of the society includes such 
names as David Dudley Field, Emory Washburn, 
John F. Dillon, Theodore D. Woolsey, and others 
of national reputation. We are confident that the 
coming Conference will be of great interest and 
value. 





Among the interesting papers read in the Juris- 
prudence Department of the recent Social Science 
meeting at Saratoga, was one by Prof. Theodore 
Dwight on ‘‘ Legal Education in the United States.” 
He treated the subject under four general divisions: 
First, the peculiar requirements of the profession in 
this country; second, the general function of the 
State in legal education; third, the various methods 
of legal education in vogue, and their merits and 
defects, and fourth, the encouragement to be ren- 
dered by the State to law schools. Under the second 
head Prof. Dwight argued with considerable force 
that the business of conducting litigation cannot 
properly be left open to competition, or to be gov- 

Vor. 14.— No. 13. 


erned by the ordinary laws of supply and demand. 
‘The lawyer is an officer of court clothed by the 
State with high powers, which, in the hands of bad 
men, are subject to great abuse. Like other State 
officers he should, he thought, be appointed by State 
authority. The qualities to be secured are purity of 
character and honesty of purpose, with a fair amount 
of intellectual and legal attainments. The State 
should so far interfere as to insure these qualities, 
and this the speaker thought could best be done by 
means of a competent Board of Examiners. Under 
the third subdivision Prof. Dwight alluded to the 
obstacles in the way of an ideally complete system 
of education in this country. Among these he 
placed the limited pecuniary means of a large por- 
tion of the students of law, and the pressure they 
are consequently under to make their course of 
study as brief as possible. Beside this is the pre- 
vailing tendency among all classes of American 
young men to rush into business as early as possible. 
Another obstacle is the ease with which remunera- 
tive employment can be obtained after partial pre- 
paration, the result of which is to cause many stu- 
dents to be content with present competence rather 
than to look forward to a prospective greater success 
from a more protracted course of study. Still an- 
other impediment is a want of any general convic- 
tion among the practitioners at the Bar that a thor- 
ough and extended system of instruction is necessary 
or even desirable, as is also the want of any compre- 
hensive and satisfactory tests of knowledge upon 
application for admission to the Bar. These, to- 
gether with the inferiority in general education 
and the low aims of a large number of successful 
practitioners, render the study of jurisprudence in 
this country exceptionally difficult, and prevent a 
fair comparison between the system of education 
prevailing in Continental Europe and that provision- 
ally adopted here. In conclusion, Prof. Dwight 
insisted that legal education should be acquired in 
law schools rather than in offices, and that the 
schools should teach the principles of jurisprudence 
rather than procedure. 


The law school we believe to be an important part 
of the course of training of the lawyer, but the office- 
teaching is full as necessary. Some of the more 
earnest advocates for the school say that all that is 
essential to fit one for the duties of his profession 
may be taught there, They say that the ordinary 
grammar school and the college fit one for the 
duties of life; the medical school fits those attend- 
ing it for the practice of medicine, and the theo- 
logical school trains one so that he can fill the 
pulpit, and the law school ought to do as well 
for its profession. These statements are not wholly 
true. The grammar school and college teach cer- 
tain matters not to be learned elsewhere, and the 
individual who has the advantage of that teach- 
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ing, and who also has gone through the same 
experiences of early life as other persons, is better 
qualified than the other persons to meet the emer- 
gencies of life. The man who intends to enter a 
certain calling, as a rule has had no experience in 
that calling, and if he learns from books alone, or 
even from the lips of those who have had experi- 
ence, the duties and requirements of the profession, 
he will find himself but half educated. The compari- 
son between the legal profession on the one hand 
and the medical and clerical on the other is not a 
just one. The medical school, whenit is necessary 
to teach practice, brings to the student real cases. 
The clinic, of which the moot court is the imitation 
in law schools, is not an imitation of medical or 
surgical treatment, but is the administration of 
genuine remedies to genuine patients. It is not 
possible to introduce into the law school a real liti- 
gation, therefore the student must seek that in the 
office. So far as clerical training is concerned, the 
individual who takes to that profession has abun- 
dant opportunities to exercise himself in his chosen 
calling long before he is graduated with the honors 
of a theological seminary. Each profession requires 
its peculiar training, and what may be adapted to 
one will not be to the other. In the law office the 
student will pick up a thousand and one ideas that 
he will never find in the school, and the ideas of the 
office are practical and ready for use. The training 
of the school is valuable, but the knowledge re- 
ceived is not ready for use. The facts picked up 
in the office, though fragmentary, touch every-day 
experience. There may be reason given for the ex- 
pression of a legal truth dropped from a leader in 
the profession, yet the student feels that he can 
depend upon that truth better than he can upon a 
maxim in the books, for he sees its instant practical 
application, and he not only learns the principle, 
but also how to apply it. From the book and from 
the school the principles of law may be learned, but 
it is only when those principles are applied to daily 
life that they are valuable. 


The Voss Gazette says that if the new judicial laws 
are voted in the autumn session of the German Par- 
liament, that assembly will have to discuss in the 
same session the bill for creating a Supreme Court 
for the whole Empire. The same paper says that 
the press at large is beginning to discuss this latter 
question, and as the Select Committee on the judi- 
cial laws has decided that the seat of the Supreme 
Court shall be stated in the bill, the journals are 
passing in review the different cities and towns 
which have a chance of being selected. Leipsic is 
thought to have the best chance, as it is already the 
seat of the Superior Tribunal of Commerce. The 


Prussians would of course prefer that the court 
should sit at Berlin, but the Voss Gazette thinks that 





there is little chance of the majority of the Parlia- 
ment making such a selection, as the feeling is, that 
it is not expedient for the political and judicial 
functions to be exercised in the same city. The 
Frankford Gazette says that some of the South Ger- 
man deputies are in favor of Frankford, upon the 
ground that it was formerly the seat of the German 
Diet, and that as the new Supreme Court of the 
Empire is a symbol of unity, while the Diet repre- 
sented the disruption of Germany, the contrast 
between the old state of things and the new would 
be all the more striking. The Voss Gazette, how- 
ever, doubts whether Prince Bismarck will listen to 
any suggestions in favor of Frankford. 


A somewhat curious extradition case came before 
Mr. Justice Westbrook in New York last week. 
One Leopold Nettel and his son were arrested here 
upon the request of the Austrian government, with 
a view to their extradition upon a charge of forgery 
committed in Austria. The accused were examined 
before United States Commissioner Osborn, who 
held the father for extradition and discharged the 
son. His decision bore date July 5, 1876. By 
§ 5273, U. S. Revised Statutes, where the delivering 
up of a person held for extradition is delayed more 
than sixty days, such person may apply to either the 
United States court or a State court for his discharge. 
Under this provision an order was procured from 
the justice named authorizing the prisoner to apply 
on the 25th inst. to a justice of the New York Su- 
preme Court at Chambers for his discharge. The 
order also enjoined the President of the United 
States from granting, the Secretary of State of the 
United States from issuing, and the United States 
marshals from enforcing, any mandate for the sur- 
render to the Austrian authorities of such prisoner. 
Immediately after the service of the order upon the 
United States marshal the Austrian consul at New 
York presented at such marshal’s office a mandate 
of the Federal State department directing the sur- 
render of Nettel to the authorities of Austria. The 
prisoner has not yet been given up. The case is a 
curious one, and involves an interesting question of 
jurisdiction. 


The rule that an attorney must first write before 
proceeding to action is a harsh one, inasmuch as he 
can, even in England, collect no fee for such labor. 
In Holmar v. Stevens, 33 L. T. Rep. 148, an attor- 
ney had written and made a charge therefor. A 
tender of the origin: debt was made, but the pay- 
ment of this charge being refused, a writ was issued 
to collect both debt and charge. Upon a motion to 
set aside the writ, Willes, J., after referring to those 
facts, said: ‘‘It appears, then, that this writ was is- 
sued, not for the purpose of enforcing payment of the 
client’s claim, but for the purpose of exacting pay- 
ment of what the attorneys had no legal right to. 
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The writ is the commencement of the action, and 
an attorney has no claim for any letter until a writ 
is issued. The attorneys having no legal right to 
charge for the letter, the issuing of the writ for the 
purpose of exacting payment for it, is merely an 
abuse of legal process.” And Byles, J., added that 
“the attorney’s letter does not prevent the tender 
of the principal without any costs.” An Ameriean 
attorney of our acquaintance did more wisely. 
When accounts were placed in his hands, he uni- 
formly sent a letter requesting payment to the 
debtor, for which service he usually charged twelve 
and a half cents. This was, as a rule, paid without 
demur. One man, who was the recipient of such a 
letter, refused to pay the charge therefor, on the 
ground that it was not legal. At the same time 
he tendered the amount of the debt claimed in 
bank bills. The attorney refused to receive the 
bills, on the ground that the bank might be in- 
solvent, whereupon the debtor started for the 
bank, in order to procure “legal tender.” A 
summons was immediately issued and served upon 
the debtor before he had procured his ‘legal 
tender.” He paid costs. 
——_—_——__—— 
NOTES OF CASES. 

[* the case of The Parana, 35 L. T. R. (N. 8.) 32, 

Sir R. Phillimore delivering the judgment of 
the Probate, Divorce and Admiralty Division, held 
that where, through the negligence of a carrier by 
sea, goods carried by him are not delivered in a 
reasonable time, the owner of the goods or assignee 
of the bill of lading for the goods is entitled to re- 
cover as damages from the ship-owner the difference 
between the market value of the goods when they 
ought to have been delivered and the market value 
when they actually were delivered. This isthe rule 
laid down by the Court of Appeals of this State in 
Ward v. The N. Y. Central R. R. Co., 47 N. Y. 29; 
7 Am. Rep. 405, which case was cited and followed 
by the learned English judge. In another recent 
English case, Sampson v. The London & Northwestern 
Railway Co., L. R., 1 Q. B. D. 274, the Lord Chief 
Justice says: ‘‘The law, as it is to be found in the 
reported cases, has fluctuated, but the principle is 
now settled, that whenever either the object of the 
sender is specially brought to the notice of the car- 
rier, or circumstances are known to the carrier from 
which the object ought in reason to be inferred, so 
that the object may be taken to have been within 
the contemplation of both parties, damages may be 
recovered for the natural consequences of the failure 
of that object.” Which is the principle upon which 
the decisions in both the case of The Parana and 
that of Ward rest. 


A case which fortunately can only rarely occur 
came under the consideration of the Court for Crown 
Cases Reserved, in Reg. v. Berry, 34 L. T. Rep. 591, 





wherein it was held that a conviction of an accused 
who, from defective organization, had not been able 
to understand the nature of the proceedings upon 
his trial, could not be sustained. The defendant, 
Berry, was indicted for stealing a watch, and being 
called upon to plead, stood mute, and gave no sign 
that he heard or understood the question put to him. 
Upon this a jury was impaneled to try whether he 
stood mute of malice or by the visitation of God, 
and they returned that he stood mute from the latter 
cause. It appearing that a relative was able to com- 
municate with the prisoner in some degree by signs, 
he was sworn as interpreter, and counsel was as- 
signed. The jury returned, in accordance with the 
questions propounded, that the prisoner was guilty, 
but that he was not capable of understanding, and 
had not understood the nature of the proceedings. 
Sentence was postponed, and the case reserved for 
the Court for Crime Cases Reserved. In giving the 
judgment of that court Kelly, C. B., said that it 
appeared to him, both upon authority and principle, 
that the conviction ought to be quashed. ‘‘The 
case,” he said, ‘‘of Rex v. Pritchard, 7 Car. & P. 
303, is an authority in point. There a person deaf 
and dumb was to be tried for a capital felony, and 
the judge ordered a jury to be impaneled to try 
whether he was mute by the visitation of God. The 
jury found that he was so; they were then sworn to 
try whether he was able to plead, which they found 
in the affirmative, and the prisoner by a sign pleaded 
‘not guilty.’ The jury was then sworn to try 
whether the prisoner was then sane or not, and on 
that question the judge (Alderson, B.) directed the 
jury to consider whether the prisoner had sufficient 
intellect to comprehend the course of the proceed- 
ings so as to make a proper defense, to challenge 
any jurors he might wish to object to, and to com- 
prehend the evidence; and if they thought he had 
not, they should find him not of sane mind. The 
jury found him not of sane mind, and the prisoner 
was ordered to be detained under the 39 & 40 Geo. 8, 
c. 94, until His Majesty’s pleasure should be known. 
There is another case, of Rex v. Dyson, 7 Car. & P. 
805, where Parke, J., cited the passage from Hale’s 
P. C., book 4, and told the jury that if they were 
satisfied that the prisoner had not then, from the 
defect of her faculties, intelligence enough to un- 
derstand the nature of the proceedings against her, 
they ought to find her not sane; and the jury hav- 
ing found her not sane, the judge ordered her to be 
detained under the same statute. Here the jury 
have found that the prisoner was incapable of un- 
derstanding the proceedings, and as a fact had not 
understood them. There were no means of making 
the prisoner acquainted with a single word that had 
been spoken, or any act that had been done. And 


where that clearly appears in the course of the trial, 
it is the duty of the judge to discharge the jury or 
to direct an acquittal.” 
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HIGHLY IMPORTANT ECCLESIASTICAL 
DECISIONS. 

T= clergy give the lawyers a great deal of trouble. 

We have advanced this idea before, and the 
latest numbers of the English Law Reports furnish 
fresh evidence of its correctness. At the time when 
the great men of the British Kingdom ought to be 
suffered to give their attention to questions of na- 
tional importance, such, for instance, as the alleged 
barbarities of the Musselman power now at war in the 
East, the matter of extradition, e¢ cetera, they are 
condemned to sit in solemn conclave upon questions 
of grave-stones, and crosses, and organs, and the 
necessity of a saving faith in the devil. Here we 
have the Lord Chancellor, and the Archbishops of 
York and Canterbury, and the Lord Chief Baron, 
and the Lord Justice, and the Lord knows who, in 
the Privy Council, engrossed in the attempt to 
restrain the encroachments of the clergy upon the 
rights of mere laymen, and admonishing, and issu- 
ing faculties, and determining the admissibility of 
responsive allegations, et cetera. 

The first case that meets our eye is the Rev. Henry 
Keet, Wesleyan Minister, Appellant, the Rev. George 
Edward Smith, Clerk, and others, Respondents. It 
seems that the dissenting clergyman had lost a 
daughter, of the age of seven years— probably a 
‘* judgment” against him. Strange as it may appear, 
the misguided father had so much in common with 
‘*established ” human nature in him, that he de- 
sired to erect a stone over her grave in the church- 
yard of the parish church where she was buried. 
On this stone he audaciously proposed and attempted 
to put the words, ‘‘ daughter of the Revd. H. Keet, 
Wesleyan Minister,” etc. This, of course, was a 
bare-faced claim that a dissenting preacher was 
entitled to the designation of Reverend, and the 
parish vicar, with due self-respect, declined to per- 
mit the erection of the stone with that inscription. 
Sir R. Phillimore, Judge of the Arches Court, sus- 
tained the vicar, and an appeal was taken to the 
Privy Council, where this decision was reversed. 
The appellate tribunal held that the word “reverend” 
is not a title of honor or dignity, but a mere com- 
plimentary epithet, and that a person prefixing the 
word to his name does not thereby claim to be a 
person in holy orders. In the 15th and 16th cen- 
turies the word was a lay designation. Ladies and 
gentlemen addressed each other, and servants ad- 
dressed their masters and mistresses, as ‘‘ reverend ” 
and ‘‘right reverend.” The clergy addressed the 
laity as ‘‘ reverend,” and the laity called the clergy 
‘*sir.”’ Cardinal Archbishop Morton was plain “ Mr.” 
From the 16th to the 18th centuries the superior 
judges were called ‘‘reverend” and ‘‘ very rever- 
end,” and ‘‘reverend and learned.” The word in 


question was not applied to the parochial clergy 
until the end of the 17th century, but before they 





were called “sir” and ‘‘ master.” Early in the 17th 
century the Puritan and Presbyterian ministers 
appropriated the adjective, and since 1811 the Wes- 
leyan ministers have adopted it. The sovereign 
has repeatedly addressed them, in replies to loyal 
addresses, as ‘‘reverend,” and since 1858 probate 
of wills has been granted by the same epithet. The 
importance of all this dissension will be appreciated 
from the fact that the Wesleyans do not differ in 
any point of doctrine from the established church. 
In consideration of all these circumstances the high 
court concluded to let the stubborn dissenter put up 
his monument with the proposed inscription. The 
respondent did not appear either below or above, 
and no costs seem to have been adjudged against 
him. 

The next cause was in the Arches Court of Can- 
terbury, presided over by Sir Robert Phillimore, and 
isentitled The Office of the Judge promoted by Durst v. 
Masters. Durst was a vicar, who, without lawful 
authority, had placed and maintained a movable 
wooden cross on a retable at the back of and imme- 
diately above the communion table in his church. 
Masters, who was a church-warden, and was in pos- 
session of a key to the church, entered the church 
by means of his key, and, without any lawful 
authority, removed and carried away the cross. 
‘* Articles” were filed on the one side, and a ‘‘re- 
sponsive plea” on the other — cross-bills, one might 
call them under the circumstances — and the removal 
was admitted and justified by the defendant, on the 
plea that the vicar had no authority to place the 
cross there. The defendant also alleged that the 
restoration would offend the conscientious feelings 
of many of the parishioners. The case came up on 
the validity of these pleas. A good deal of discus- 
sion was had whether the cross was an article of 
ceremony or simply an architectural decoration. 
The court held that it did not come within the 
former designation, but that it did come within the 
latter. As to the feelings of the parishioners, the 
court held that, to admit such a plea, would be “ to 
take the sense of the parish on both sides,” which, 
after all, if the parishioners had no more sense than 
their pastor, would be a very trifling undertaking. 
So the arch knight struck out the pleas in question, 
with costs, but what will be done about the restora- 
tion of the cross ‘‘ doth not yet appear.” Probably 
the Privy Council will be invoked on this stupend- 
ous issue. 

Then in the same court we have the case of The 
Office of the Judge promoted by Windham v. Cole. This 
case decides that the organist of a parish church, 
although appointed and paid by the vestry, is guilty 
of an ecclesiastical offense if he plays the organ just 
before, during, or immediately after divine service, 
contrary to the directions of the incumbent. Ac- 
cording to ecclesiastical notions, the parish priest is 
more despotic in his petty domain than the sover- 




















THE ALBANY LAW JOURNAL. 


209 








eign of the Kingdom of Great Britain in hers, 
But in this affair of controlling the church tunes 
there is a gleam of sense, for organists are apt to be 
excursive, erratic, and riotous. In this case the 
offending organist was condemned in costs, which 
is a literal fulfillment of the saying, that ‘‘ he who 
plays shall pay.” 

Of the celebrated case of Jenkins v. Cook, holding 
that a parish priest has no right to withhold com- 
munion from a parishioner because he does not 
believe in the devil, we have spoken before. We 
now have a full report of the argument and decision 
in the Privy Council. Some of the colloquy between 
the bench and counsel is quite amusing. The Arch- 
bishop of York inquired, ‘‘Are we not trying a 
clerk, and is not canon law applicable?” To which 
the Lord Chancellor replied, Yankee-fashion, by 
asking, ‘‘ Suppose the canons declare that a clergy- 
man should not administer the sacrament to persons 
whose names begin with A, would that take away 
the statutory right?” The amount of unnecessary 
vexation which this obstinate Jenkins has caused 
his clergyman and the Privy Council can be appre- 
ciated, when we read that his clergyman had ex- 
plicitly declared, ‘‘ Let Mr. Jenkins, as he cannot 
sit down and talk like a man, write me a letter, a 
calm letter, and say he believes in the devil, and I 
will give him the sacrament.” The idea of a “calm” 
letter announcing one’s belief in the devil, reminds 
us of an old picture in Punch, representing a man 
sitting for his photograph, and the artist saying to 
him, ‘‘ Now, my dear sir, fix your eyes here, and 
assume a more cheerful expression,”— at the same 
time pointing to an advertisement on the wall — 
‘‘Horrible murder! £500 reward!” After this 
unreasonable decision there was but one thing left 
for a self-respecting clergyman to do, and that was 
to leave the parish and Jenkins to their own de- 
struction, and seek another field, and he accordingly 
did so, as the newspapers inform us. The only use- 
ful lesson that we can derive from this is, that too 
many Cooks spoil the broth. 

——— 


LIMITATION OF ACTIONS ON MORTGAGES 
COLLATERAL TO UNSEALED 
INSTRUMENTS. 


We have repeatedly alluded to the mischiefs born 

of obiter dicta. It was Artemas Ward, we 
believe, who cited it as one of George Washington’s 
chief virtues, that ‘‘he never slopped over.” If 
our judges had always resembled, and should here- 
after always resemble, the Father of his Country in 
this particular, much trouble, and misunderstanding, 
and loss of time and temper would have been and 
would be averted. For instance: we had supposed 
that no principle was better settled, than this: that 
if a mortgage on real estate is executed as security 
for a promissory note, the mortgage may be enforced 





although the remedy on the note is barred by the 
statute of limitations, But to our astonishment, in 
looking at the point incidentally, we found it said, 
in Jackson v. Sackett,? Wend. 102, in 1881: “ We 
have held that there is no implied covenant in a 
mortgage to pay the mortgage debt, upon which an 
action can be maintained. The character of the 
debt depends upon the nature of the security which 
is given as the evidence of it; if that is a simple 
contract, the fact that real estate is pledged as col- 
lateral security for its payment by way of mortgage, 
cannot render it a specialty.” So farso good; but 
to continue: “It was asked by the counsel for the 
plaintiff whether the defendants could in any manner 
have availed themselves of the lapse of time in this 
case, if the plaintiffs had endeavored to enforce 
their mortgage by way of foreclosure. Probably 
they might, by alleging payment of the mortgage 
debt in their answer, if the foreclosure were in 
chancery, and using the lapse of time as evidence 
of the payment. If it were under the statute they 
might file their bill, and allege the same fact, and 
support it by the same evidence. The effect of the 
evidence, I apprehend, would be the same in chan- 
cery as in law.” The action was ejectment on a 
forfeited mortgage secured by a note, and the plain- 
tiff was nonsuited. It is pretty difficult to form an 
exact judgment in the premises, but it would seem 
that the language last quoted is obiter. The judge 
held that all the circumstances should have been 
submitted to the jury, because the presumption of 
payment might possibly have been overcome by the 
other circumstances, and a new trial was granted 
accordingly. So it would seem that all that was 
necessary to the decision was satisfied by holding 
that the fact of payment was a question for the jury, 
and all the rest was obiter. 

But whether this is so or not, the remarks above 
quoted have been thoroughly overruled in this State, 
although we do not discover that the question has 
ever reached the Court of Appeals. The first blow 
was by Chancellor Walworth, eight years later, in 
Heyer v. Pruyn, 7 Paige, 465, although it may be 
said that the Chancellor's remarks were themselves 
obiter. This was a suit to foreclose a mortgage; the 
mortgagor did not defend; but the purchaser of the 
premises from him claimed that the suit could not 
be maintained because more than twenty years had 
run on the mortgage without any payment. The 
Chancellor half-way repudiated this idea. He held 
that the mortgagor had formally admitted his lia- 
bility on the bond by suffering the bill to be taken 
as confessed against him, and then he added: ‘It 
is not necessary, however, to show that the personal 
liability of the mortgagor still continues; for the 
lien of the mortgage would not be impaired even 
by the absolute discharge of the mortgagor under 
the insolvent act. The intimation of an opinion by 
Mr. Justice Sutherland, in Jackson v. Sackett (7 
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Wend. Rep. 94), that a mortgage to secure a simple 
contract debt was presumed to be paid in six years, 
because the statute of limitations might at the ex- 
piration of that time be pleaded to a suit upon the 
note, certainly cannot be law. At least, such a prin- 
ciple cannot apply to a case like this, where the real 
security upon the land is separated from the per- 
sonal responsibility of the mortgagor by a sale of 
the equity of redemption upon execution. While 
the party who is personally liable for the debt con- 
tinues to be the absolute owner of the equity of 
redemption in the mortgaged premises, a judgment 
in his favor which would be an absolute bar to any 
recovery against him for the debt, on the ground of 
payment or usury, etc., might also, as an estoppel, 
bar a suit against him to obtain satisfaction of the 
debt out of the mortgaged premises.” There can 
be no doubt of the latter proposition, but the Chan- 
cellor’s backing and filling, and apologizing, and 
distinguishing, were all misplaced. Payment is one 
thing; a mere presumption of payment quite 
another. The test principle of the whole matter is 
simply this: the statute of limitations only bars the 
remedy; the obligation of the debt remains until it 
is paid, and if the creditor has any available security 
for it he may enforce it. 

The Chancellor’s doubts, however, bore fruit in 
1859, in Pratt v. Huggins, 29 Barb. 277, where the 
general term of the third district flatly overruled 
the doctrine implied in Judge Sutherland’s remarks 
in Jackson v. Sackett, and held in regard to the 
precise facts, that a debt secured by a sealed mort- 
gage, and an unsealed note instead of a bond, may 
be enforced by a foreclosure of the mortgage, after 
the expiration of six but before the expiration of 
twenty years from the time when the debt became 
due. Judge Hogeboom here answers the remark of 
Judge Sutherland that the note is the principal, the 
mortgage only the incident, by saying ‘‘the debt 
itself is the principal thing, and the note is one form 
of security for, or evidence of, the debt, and the 
mortgage another.” Judge Hogeboom seemed to 
think that the question was nearly nova res, and 
that the decision did not necessarily conflict with 
Jackson v. Sackett; and Judge Gould, who also wrote 
an opinion, rather thought it did, but did not care 
if it did; and as Judge Hogeboom himself was in 
the habit of saying, we “rather guess it does.” 

In the last case reliance was placed on the decis- 
ion of Waltermire v. Westover, 14 N. Y. 16, in which 
it is said, in relation to other circumstances, that 
‘statutes of limitation do not discharge the debt, 
but act exclusively upon the remedy.” 

In Borst v. Corey, 15 N. Y. 510, it is also said, 
obiter, that Heyer v. Pruyn holds that the mortgage 
could be enforced although the statute had run 
against the note; and no disapproval is intimated. 

In Jones v. Merchants’ Bank of Albany, 4 Robt. 221, 
a doctrine is held harmonious with that of Pratt v. 





Huggins. This action was to recover possession of 
a pledge, given to secure a debt against which the 
statute of limitations had run at the time of the ac- 
tion, and the action was held not to be maintainable. 

As long ago as 1837, in Thayer v. Mann, 19 Pick. 
537, the Massachusetts Supreme Court held the doc- 
trine of Pratt v. Huggins. Judge Putnam there 
observed: ‘*The creditor has a double remedy, one 
upon his deed, to recover the land, another upon the 
note, to recover a judgment and execution for the 
debt; and it does not follow that he cannot recover 
on one, although there may be some technical objec- 
tion or difficulty to his recovery upon the other. 
The debt remains although the statute of limitations 
may discharge the remedy upon the note.” 

The same doctrine is recognized in Spears v, Hartly, 
3 Esp. 81; Toplis v. Baker, 2 Cox, 123; Baldwin v. 
Norton, 2 Conn. 163. 

So it seems that Judge Sutherland was out of his 
latitude and badly astray in Jackson v. Sackett. 
That came of having two different courts and two 
different kinds of law. But we have changed all 


that. 
——____—- 
THE PERSONAL LIABILITY OF AUTHORIZED 
AGENTS UPON BILLS AND NOTES. 
By F. P. M. 

'NHE rule is established upon principle and author- 

ity, that extrinsic evidence is admissible to show 
that a party who signs a non-negotiable instrument 
(not under seal) as a principal, is only an agent of a 
third person, and thus to charge such third person as 
principal, although his name is not disclosed on the 
face of the instrument. On the other hand, it has 
been held that such evidence is not admissible, on the 
ground that it contradicts or adds to the writing; but 
that if the other party has executed his part of the 
contract, the principal may be held liable upon an im- 
plied contract arising from the passing of the consid- 
eration. But in Chandler v. Coe, 54 N. H. 561, this 
distinction is made: That if the principal was not dis- 
closed at the time of the making of the contract by 
the agent in his own name, he may be held liable 
thereon by parol proof; but that if the principal was 
disclosed at the time, such evidence cannot be admit- 
ted, not by reason of the rule of evidence, but upon 
the ground of estoppel; that the acceptance of the in- 
strument executed in the name of the agent, is con- 
clusive evidence of an election to look to the agent 
exclusively. And it was also held, that where there 
isan express contract in the agent’s name, whether 
verbal or written, the principal is not liable to be sued 
upon an implied contract arising from the passage of 
the consideration between his agent and the other 
contracting party, unless an action might be sustained 
against him upon the express contract. But it may be 
said, that if he were liable upon the express contract, 
he could not be charged on an implied one, for it is a 
general rule, that a contract shall not be implied, where 
au express one is made. 

In regard to negotiable paper, a different rule pre- 
vails: that no person can be held liable thereon as a 
party thereto, unless his name appears by his author- 
ity on the face of the paper, either as maker, drawer, 
indorser, or acceptor, as the case may be. Hence, ex- 
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trinsic evidence is inadmissible to charge any other 
person thereon upon the ground of his having been 
the principal of the party whose name is signed to the 
instrument. And even if the name of the principal 
appears by his authority on the face of the paper, that 
mere circumstance is not sufficient to charge him 
thereon, but it must also appear from the language of 
the instrument to be his contract; and if it does not 
so appear, or if it is doubtful or ambiguous whether 
the principal or the agent was intended to be bound, 
extrinsic evidence cannot be admitted to remove the 
doubt, but it must be determined by construction. 
Whether it is the contract of the principal or of the 
agent, is to be ascertained from the instrument alone, 
without the aid of extrinsic evidence. And this rule 
excludes not only oral testimony, but written evidence 
dehors the instrument. But suppose that a party in 
taking negotiable paper from an agent, not executed 
in such a manner as to bind the principal, should pre- 
sent it to the latter, and he should say it was all right, 
that he would pay it, etc., would such evidence be ad- 
missible? It seems that it would, that such admission 
would amount to an adoption of the agent’s name as 
his own. See Brown v. Parker, 7 Allen, 337; Lindus 
v. Bradwell, 5 Com. B. 583. To proceed: this excep- 
tion to the general rule which governs other parol (or 
unsealed) agreements is derived from the nature of 
negotiable paper, which, made for the purpose of be- 
ing transferred from hand to hand, and of giving 
to every successive holder as strung a claim upon 
the maker as the original payee had, must indi- 
cate on its face who the maker is. 8 Allen, 460. And it 
is not essential that the paper should be pegotiated, in 
order to be governed by this rule, but the same applies 
as between the original or immediate parties. We sug- 
gest, however, that the reason for the rule does not 
exist until the paper has been negotiated, and not even 
then as between immediate parties, and that as the 
reason for the rule does not exist, the rule itself should 
not apply, but the case should be governed by the gen- 
eral rule applicable to non-negotiable paper. 

On the other hand, there are decisions which hold 
that the principal may be charged as a party to a ne- 
gotiable instrument, upon which his name nowhere 
appears, by parol averment and proof, provided that 
words of agency appear on the face of the paper, 
as if the word ‘‘agent’’ or words of like import are 
added to the agent’s signature. Andif the name of 
the principal is disclosed on the face of the paper, but 
it does not clearly appear whether the agent intended 
to bind his principal or himself individually, evidence 
of extrinsic circumstances is admissible to show the 
true character of the transaction and the intention of 
the parties. 

It is not our purpose to consider further the liability 
of the principal, but we refer the reader to articles on 
the liability of named and unnamed principals upon 
negotiable paper in Vol. 13 of this JOURNAL, pages 

We propose now to consider the question, as to the 
personal liability of agents upon bills of exchange and 
promissory notes, executed with full authority to bind 
their principals. And here we may observe, that 
upon non-negotiable paper, both the principal and the 
agent may be severally bound, but upon negotiable 
paper it is generally held that it must be the con- 
tract either of the one or the other, that it cannot be 
both. 

We now proceed to state the first general rule which 





we deduce from an examination of the cases: Where 
an agent, duly authorized to sign as agent, signs a bill 
or note, whether it is negotiable or not, without 
thereon stating in any way the fact of his agency, he 
becomes individually liable, nor can evidence be in- 
troduced to alter his liability. Where an agent is 
sued upon a written instrument executed in his own 
name, whether it is negotiable or not, and whether he 
disclosed his agency or not, extrinsic evidence that he 
contracted only as agent is not admissible for the pur- 
pose of discharging him from liability. Chandler v. 
Coe, supra; Jones v. Littledale, 6 Add. & Ell. 486. But 
liability may be avoided on the ground of want of con- 
sideration, and by way of equitable plea, on the ground 
of mistake in drawing the instrument. It is evident 
that there is a difference between admitting extrinsic 
evidence to show that a party who signs a contract as 
principal was only an agent of a third person. and 
thus to charge such third person as principal, his name 
not appearing on the face of the instrument, and in 
admitting the same evidence to discharge the agent; 
that is, to show that he did not actually mean ‘‘I 
promise,’ but that he meant, and the other party 
understood that he meant, that some third party, 
whose promise the writing does not purport to be, un- 
dertook the payment. In the former case, such evi- 
dence does not deny that the instrument is binding on 
those whom on its face it purports to bind, but it 
shows that it also binds another, by reason that the 
act of the agent in signing the agreement in pursuance 
of his authority is, in law, the act of the principal. 
But, on the other hand, to allow evidence to be given 
that the party who appears on the face of the instru- 
ment to be personally a contracting party, is not such, 
would be to allow parolevidence to contradict the 
written agreement, which cannot be done. Higgins 
v. Senior, 8 M. & W. 845. The liability of the princi- 
pal, upon non-negotiable paper, resting in the fact that 
the contract was made under his authority, and not in 
his name, it is easy to see that different rules of evi- 
dence would apply. 17 0. (N.S8.) 215. But as to ne- 
gotiable paper, it is generally held, that it must not 
only be executed under his authority, but also in his 
name. 

Where, however, there are words of agency, and 
especially if the name of the principal is disclosed on 
the face of the paper, but it does not clearly appear 
whether the agent did or did not intend to assume a 
personal responsibility, the decisions are not agreed 
upon the question, whether his intention is to be ascer- 
tained from a constru<tion of the words of the instru- 
ment, excluding evidence of extrinsic circumstances, 
or whether such evidence may be admitted. The 
understanding and intention of the parties is, of 
course, the true criterion; but the question is, how is 
such intention to be sought, from the terms of the 
instrument alone, excluding all extrinsic evidence, or 
with the aid of such evidence? In seeking the intention 
of the parties, will the court confine itself to what ap- 
pears on the face of the instrument, or will they look at 
the surrounding facts and circumstances under which 
the same was executed and delivered, so as to enable it 
to arrive at a true construction of its language? Or, will 
they submit the question to the jury, with instructions 
to find according to the real facts and circumstances of 
the case, if it may be done consistently with the terms 
of the instrument, or without doing violence to the 
words which have been used? 

The decisions on this subject may be conveniently 
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divided into two classes: 1. Those in which it is held 
that extrinsic is inadmissible to aid in the construc- 
tion of the instrument, or for the purpose of ascertain- 
ing the true intention of the parties. 2. Those in 
which it is held that such evidence is admissible, if it 
can be done consistently with the terms of the instru- 
ment. 

There is one class of decisions to the effect, that the 
liability of an agent whose name appears upon a writ- 
ten instrument as the maker thereof, must be deter- 
mined by a construction of its language, and that any 
ambiguity, arising upon the face of the writing, in 
determining whether it is the contract of the agent, 
must, on the ordinary principles of the law of evidence, 
be solved without the aid of extrinsic evidence; for 
such evidence is not in general receivable to contra- 
dict, vary or explain written instruments. These 
decisions rest upon the principle that the import and 
legal effect of a written instrument must be ascertained 
from the terms in which it is expressed; for when the 
contract is reduced to writing, the intention of the 
parties is to be deduced from the writing itself, as not 
only the best evidence, but as the peculiar medium 
provided by the parties for the communication of 
their intention. And it is inconsistent with the object 
of the law and of the parties, in reducing the contract 
to writing, to allow one of them to vary or contradict 
its legal import, by mere parol averment and proof of 
a different intent, on his part, from that which is evi- 
denced by the writing. The party is estopped from 
denying the legal effect or import of his written con- 
tract. And this is especially true as regards negotiable 
paper, where the rule is general, that he who takes 
negotiable paper contracts with him who, on its face, is 
a party thereto, and with no other person whatever; 
and the question, who is a party thereto, must, from 
the nature of such instruments, be ascertained exclu- 
sively from the instrument itself. All evidence dehors 
the instrument is, generally, to be excluded. It fol- 
lows, therefore, that it is wholly immaterial that the 
agent had full authority to make it in behalf of his 
principal; that the consideration was exclusively 
received to his benefit; and that the plaintiff knew 
him to be but an agent and accepted the note as the 
promise of the principal, if the note is not executed in 
such a manner as to indicate, on its face, his intention 
to bind his principal and not himself individually. 

It is held that a person may adopt the name of 
another living person as a substitute for his own name 
in carrying on business and in signing notes or other 
written contracts executed in such business; and in 
such case the adopted name is, in law, equivalent to 
the actual name of the party. In such case, it seems, 
that the party whose name is thus adopted, and who 
signs his own name to a written instrument, but in 
fact as the agent of the other party, may discharge 
himself from such apparent liability by parol proof of 
the facts; but it would require very clear and cogent 
proof to show that it was not designed to be his con- 
tract. See Williams v. Robbins, 16 Gray, 77; Pease v. 
Pease, 35 Conn. 131. But such evidence would not be 
admissible as against a subsequent bona fide holder, 
without notice, and it is questionable if it could be 
admitted as against an assignee of the instrument, 
whether negotiable or not, who took it without 
notice of the facts. 

These decisions are agreed that the question whether 
an agent whose name appears on a written instrument 
did or did not intend to bind himself for his princi- 








pal, is one of law for the court, to be determined by a 
construction of the terms in which it is expressed, 
without the aid of extrinsic evidence. But they are 
not agreed as to the proper rule of construction to be 
applied. 

On the one hand, it is held that a person signing an 
instrument, and especially if negotiable, in order not 
to be liable on the ground of his being an agent, must 
say so on the face of it; he must use clear and un- 
ambiguous words excluding any intention to assume 
a@ personal obligation; and the presumption is that a 
party contracts personally. Not only must the name 
of the principal and the relation of agency be stated 
in the writing, but it must be expressed in terms which 
show that it is the act of the principal, though done 
by the hand of the agent, or the agent will be person- 
ally liable. (See English and Massachusetts cases.) 

On the other hand, it is held that if the name of the 
principal, and the relation of agency, be disclosed on 
the face of the instrument, the principal alone is 
bound, unless the language expresses a clear intention 
to bind the agent personally. And in determining 
whether an apparent agent intends to bind himself or 
his principal, the presumption tis in favor of the latter; 
that is, the agent will not be bound, unless there be a 
clear intention to that effect. 1 Am. Lead. Cas. 628. 
But it is settled, that the word “agent,’’ or words of 
similar import, without showing for whom he is agent, 
is not sufficient to exempt the agent from personal 
responsibility. Still it has been said that, where a 
party appends to his name the word ‘“‘agent,’’ he 
clearly designates the capacity in which he acts, and 
he thus designates such capacity forthe evident purpose 
of showing that he intends to bind himself only in 
that capacity; that to use the general word agent, as 
descriptive of a particular person, would seem to be 
entirely improper. ‘The rule that the word agent is 
merely a description of the person, is not, in my view, 
sustained by common sense.’’ Bennett, J., in 7 Cal. 
538. “If we consider the word agent as merely de- 
scriptio persone, we give it no operation, and really ex- 
punge it from the writing.”” 2 Conn. 683. In 98 Mass. 
106, Gray, J., remarked that “‘ ‘ agent of’ or ‘ president 
of’ a corporation named simply designates a personal 
relation of the individual to the corporation. ‘* Agent 
for’ a particular person or corporation may designate 
either the general relation which the person signing 
holds to another party, or that the particular act in 
question is done in behalf of and as the very contract 
of that other; and the court, if such is manifestly the 
intention of the parties, may construe the words in 
the latter sense.’’ But whatever rules of construction 
may be adopted, they have been sometimes applied so 
as to defeat the intention of the parties, instead of 
giving effect to it. It sumetimes happens that the 
facts and circumstances of the case, showing the real 
nature of the transaction and the intention of the 
parties, were disclosed on the trial. The court, in 
bane, while professing to exclude such facts from their 
consideration in determining whetaer from the face of 
the instrument the agent is personally liable, have not 
always succeeded in so doing. While professing to 
close their eyes to the facts, they sometimes peep at 
them through their fingers. Yet it is natural that the 
courts should give such a construction to the instru- 
ment so as to charge the principal, when in justice he 
should be bound, rather than charge the agent, when 
in justice he should not be bound. 

“As the form of words” says Ch. J. Shaw, in 16 
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Pick. 347, in which contracts may be made and exe- 
cuted are almost infinitely various, the test question 
is, whether the person signing professes and intends to 
bind himself, and adds the name of another to indicate 
the capacity or trust in which he acts, or the person 
for whose account his promise is made; or whether 
the words referring to a principal, are intended to in- 
dicate tbat he does a mere ministerial act, in giving 
effect and authority to the act, promise and contract 
of another. Does the person signing apply the execut- 
ing hand as the instrument of another, or the promis- 
ing and engaging mind of a contracting party?” 
(TO BE CONTINUED.) 
————S 


ORIGIN AND HISTORY OF JURY TRIAL.* 
Primitive Modes of Trial. 
ARLY ADMINISTRATION OF LAw.— The conception 
of law in early society was somewhat different 
from the idea we have of the term at the present time. 
In early society, from its peculiar constitution, there 
could be very little law, as we understand the term. 
Investigations have disclosed to us in archaic society, 
a general patriarchal organization, in which the head 
or paterfamilias was absolute and sole ruler, who was 
the arbiter of all disputes and the avenger of all wrong 
in the domain within his sway. His decisions on all 
matters requiring adjudication were final —judgments 
on the matters in dispute, which were accepted as law 
in the sphere in which he acted as judge.+ Hence, in 
this sense a law presupposes a controversy, and the de- 
cision of the matter results in its establishment, which 
thereafter, in a similar state of facts, may form a pre- 
cedent. In this way law becomes at first a body of 
usages, administered by a sort of arbitration, and in 
many forms of ancient procedure the idea of arbitra- 
tion is clearly suggested. 

Hence, the principal object in adjudication is to ob- 
tain a correct view of the facts; usage or the will of 
the judge will then give the judgment. We thus come 
to two essential elements of a judicial decision, the 
proper ascertainment of facts, and the award or de- 
cision pronounced as the result. But the former ele- 
ment at first becomes the more important, and the 
main function of a judge will be to elicit the truth in 
a disputed state of facts— the veredictum, which, when 
ascertained, will naturally be followed by a judgment. 
For this office, it will be easily seen, no special qualifi- 
cations are required beyond that degree of intelligence 
and sense possessed by average men. And for this 
reason, in early society, the tribunal that determined 
the fact also pronounced the judgment. 

FORMATION OF REPRESENTATIVE ASSEMBLIES. — 
It is obvious, as the society enlarges, either by the 
absorption or compulsory union of many families under 
one head, or their voluntary union in a sept or tribe, 
which, according to the best authorities, is the way in 
which societies are formed,? there must be a supreme 
representative body required to adjudicate on matters 
concerning members of the different groups. It is also 





* From advance sheets of a treatise on ‘‘Trial by Jury,” 
by John Proffatt, in the press of Sumner Whitney & Co., 
San Francisco. 

+ Maine, Ancient Law, ch. 1. 

t The most nearly universal fact which can be asserted 
respecting the origin of the political communities called 
states, is that they are formed by the coalescence of groups, 
the original group having been in no case smaller than the 
patriarchal family.”” Maine Hist. Insts. ch. 13. 





obvious, from the manner in which such a body is 
originated, that its legislative function will not at first 
be called into use; for the different groups composing 
it have their own sets of usages, which to them are 
law, and administered by the head of each. Its pri- 
mary use will therefore be as a sort of council of arbi- 
tration, for the decision of matters in controversy be- 
tween members of different groups, and the vindica- 
tion of personal wrongs. The idea of a public wrong 
—acrime—is more slowly acquired, and only subse- 
quently developed. ‘If the powers of this body must 
be described by modern names, that which lies most 
in the background is legislative power, that which is 
most distinctly conceived is judicial power. The laws 
obeyed are regarded as having always existed, and 
usages really new are confounded with the really old.’’* 

THE CHARACTER OF EARLY TRIBUNALS. — That 
early popular assemblies had this judicial character is 
abundantly evidenced in the records of those states 
whose history is known tous. The Athenian, Ekkle- 
sia, the Roman Comitia, and the popular assemblies of 
the Teutonic nations, are well-known examples. The 
collective bodies of these assemblies, in the nature of 
arbitration, decided judicially, and tried offenders as a 
court of justice. It must be apparent, from their con- 
stitution, and the numerous cases before them, that 
their proceedings must have been irregular, and, at 
times, tumultuous. Their decisions were not given on 
general principles, or shaped according to any estab- 
lished law; these decisions were rather the result of 
appeals to sympathy, expediency or clemency, and the 
consequence was that in addressing such bodies every 
means was used which was likely to influence either 
their favor or their prejudice. Grote, in his History 
of Greece, very aptly describes the manner of address- 
ing such assemblies. He says:+ ‘That which an ac- 
cused person at Athens usually strives to produce, is 
an impression in the minds of the dikasts favorable to 
his general character and behavior; of course he meets 
the particular allegation of his accuser as well as he 
can, but he never fails also to remind them how well 
he has performed his general duties as a citizen; how 
many times he has served in military expeditions; how 
mauy triearchies and liturgies he has performed, and 
performed with splendid efficiency. In fact, the claim 
of an accused person to acquittal is based to rest too 
much on his prior services, and too little upon inno- 
cence or justifying matter as to the particular indict- 
ment.’’; 

It is very important, in our inquiry, to attend to 
this general procedure in early times; for out of such 
general judicial assemblies have originated certain 
special bodies, appointed and set apart by the larger 
body, for the purpose of more exclusively exercising 
judicial functions. 

SPECIAL TRIBUNALS INSTITUTED.— After a time 
the large popular bodies could not conveniently or 
efficiently discharge the duties devolving upon them 
as judicial tribunals, hence it became necessary to in- 
stitute smaller and more special tribunals — sections 
of the general body — to which were delegated judicial 
functions. 





* Maine, Hist. Inst. ch. 13. 

+ Hist. Greece, vol. 4, ch. 36, p. 299. 

+ In all this, how similar are the methods to those prac- 
ticed by the modern “ jury-lawyer,”’ who fails not to im- 
press upon the jury every consideration of mercy, pity or 
generosity. 
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Indeed, so uniform is this procedure in the history 
of nations, in early stages of their existence, that we 
may safely assume it as a kind of law in the develop- 
ment of judicial science. In the course of this exam- 
ination, we shall find many illustrations of this gene- 
ra] principle. 

The determination of litigated matters, at this early 
day, required but little of the judicial discrimination 
we need at the present. The principal duty and func- 
tion of the judicial body was to determine the facts in 
dispute, and adjudicate upon them according to the 
prevailing ideas of right or justice; and therefore 
there was but little occasion for two separate depart- 
ments in the administration of law — one to determine 
the fact, and another to decide and enunciate the law. 
It requires considerable advance in civilization and 
law before individual rights, and the many compli- 
cated claims arising from a settled state of property 
and society, are based upon exact, established and 
uniform rules, so that a necessity will exist for a spe- 
cial order of men whose duty it is to understand and 
apply these rules.* For this reason, we find, in early 
judicial investigations, that the same body who deter- 
mined the facts pronounced the judgment of law 
thereon. An examination will show how uniformly 
this procedure was adopted in those countries whose 
history is familiar to us. And from a failure to recog- 
nize this fact, many who examine the history of the 
jury find much uncertainty, and but imperfectly con- 
vey to us an idea of its origin and development. 

Tue DIKASTERIES OF ATHENS. — Ancient history 
gives us no account of more eminent judicial popular 
tribunals than the dikasteries, as established in Athens 
in the time of Pericles. ‘The judicial power, civil as 
well as criminal, was transferred to numerous dikasts, 
or panels of jurors selected from the citizens, 6,000 of 
whom were annually drawn by lot, sworn, and then 
distributed into ten panels of 500 each; the remainder 
forming a supplement in case of vacancies. The mag- 
istrate, instead of deciding causes or inflicting pun- 
ishment by his own authority, was constrained to 
impanel a jury —that is, to submit each particular 
case that might call for a penalty greater than the 
small fine to which he was competent, to the judgmeut 
of one or other among these numerous popular dikas- 
teries. Which of the ten he should take was deter- 
mined by lot, so that no one knew beforehand what 
dikastry would try any particular case. The magis- 
trate himself presided over it during the trial, and 
submitted to it the question at issue, together with the 
results of his own preliminary examination, after 
which came the speeches of accuser and accused, with 
statements of their witnesses.’’+ 

Were it not that the dikasts were judges of law as 
well as matters of fact, there would be a very close 
similarity between them and our modern jury; but it 
has been shown that the distinction between law and 
fact was necessarily a very indefinite one; and it will 
be found that in early times our jurors had the same 
privilege, while even now it is a matter of continual 





* “ Nine-tenths of the civil part of the law, practised by 
civil societies, are made up of the Law of Persons, of the 
Law of Property and of Inheritance, and of the Law of 
Contract. But it is plain that all these provinces must 
shrink within narrower boundaries the nearer we make our 
approaches to the infancy of social brotherhood.” Maine, 
Ancient Law, ch. 10. 

t Grote, Hist. Greece, vol. 5, ch. 46, p. 311. 





discussion how far jurors may be judges of the law as 
well as of the fact in some cases. Indeed, the similar- 
ity is so great as to suggest to some the idea that these 
bodies were the models of our own jury.* 

If we disconnect from our mind certain adventitious 
forms and features of the juries of the present time, 
it will not be difficult to admit a striking resemblance 
between the dikasteries of Athens and our juries; so 
close is the similarity that some writers do not hesi- 
tate to give to the dikasts the title of jurors.+ It is 
not to be wondered at that so many attempts have 
been made to find an original form and model for the 
jury, and that so many nations have been credited 
with its institution. The idea of trial by a section of 
a popular assembly is by no means so unique or 80 ex- 
ceptional as to be considered peculiar to any people. 
We find such an idea prevalent in all places where 
there was any system of popular action or representa- 
tion. In fact, so general and prevalent is a procedure 
like this as to justify us in assuming it to be a general 
law in the development of the jurisprudence of all 
free societies. True, the form and character of the 
tribunal will not everywhere be identical; it will evi- 
dently be modified to suit various conditions in the 
progress of a people, and in consonance with their 
polity and social organization. So that the germinal 
idea of a jury trial may be found more remote and 
more prevalent than is generally supposed. 

METHODS OF TRIAL IN RoMAN Law. —The Roman 
Comitia, following the law that has been pointed out, 
was at first, like all representative bodies, a sort of 
judicial council — which character it retained until a 
late period. From earliest times, it had occasionally 
delegated its criminal jurisdiction to a Questio, or 
Commission, which bore much the same relation to 
the Assembly which a committee of a modern legisla- 
tive body bears to the body itself; with this differ- 
ence, that the Roman Commissioners or Questores 
were not obliged to report their action to the superior 
body, but exercised their powers without any refer- 
ence or submission, even to the passing of sentence on 
the accused. From occasional appointments of such 
committees, there afterward were permanent ones 





* This was the opinion of Dr. Pettingall, who wrote an 
ingenious treatise in 1769 to show that the English jury was 
probably derived from the Greeks and Romans. 

+“ Taking the general working of the dikasteries, we 
shall find that they are nothing but jury trial applied on a 
scale broad, systematic, unaided, and uncontrolled beyond 
all other historical experience ; and that they, therefore, 
exhibit in exaggerated proportions both the excellences 
and the defects characteristic of the jury system as com- 
pared with decision by trained and professional judges. 
All the enconiums which it is customary to pronounce upon 
jury trial will be found predicable of the Athenian dikas- 
teries, in a still greater degree. All the reproaches which 
can be addressed on good ground to the dikasteries, will 
apply to modern juries also, though in a less degree. . 

“In Athens, the dikasts judged of the law as well as of 
the fact. The laws were not numerous, and were couched 
in few, for the most part familiar, words. To determine 
how the facts stood, and whether, If the facts were undis- 
puted, the law invoked was properly applicable to them, 
were parts of the integral question submited to them and 
comprehended in their verdict.” Grote, Hist. Greece, vol. 
5, ch: 46, p. 242. 

‘rhe reader cannot find a fuller description of the popular 
tribunals of Athens and of the important influence they 
had in securing popular liberty, than in this chapter of the 
eminent historian of Greece. 
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appointed, with certain defined powers and objects in 
the trial and punishmeut of crimes. 

As any system of law is developed and matured, 
there must necessarily be a discrimination between 
questions of law and fact, and the matured Roman 
jurisprudence made a strict discrimination in this 
respect with signal success. In carrying out these 
separate investigations, the Roman law adopted a pro- 
cedure that entitled it to the admiration and approba- 
tion of succeeding ages, and gave, far more than is 
now perhaps acknowledged, to future systems of law 
both a method and a model. 

The system of pleading among the Romans was in- 
tended, and had the effect, to bring the parties to an 
issue, without which no systematic trial could take 
place. When the issue was determined, it was the 
duty of the pretor, or magistrate, to define the points 
in dispute, after declaring the law or jus applicable 
thereto, and then refer the issue thus prepared 
to a judex or judices to be tried, and the result was 
a judicium in favor of one or the other side.* The 
judex so chosen was sworn to duly and truly perform 
his office without favor or affection, and enjoyed the 
privilege of associating with him other persons as as- 
sessors.¢ At first the judices were chosen, though not 
invariably, from the senatorial class, and were ap- 
pointed by the praetor, with the consent of the par- 
ties, who had, nevertheless, the right of objecting to 
the judex so proposed, which was termed rejicere or 
ejarare. 

The procedure before the judices was almost identi- 
cal with that of litigants before a jury at the present 
time. ‘If the pretor granted no time, called a dilatio, 
for the purpose of getting together the necessary 
proofs, or on other sufficient grounds, the third day, 
dies perendinus, was fixed fur the judicium, or trial; 
the case was then briefly opened before the judex, 
and afterward debated at length; speeches were 
made on either side, after which evidence was intro- 
duced in support of or against the case. In the after- 
noon the sentence was pronounced post meridien pre- 
senti et litem addictio.’’ 

THE PRINCIPLE OF TRIAL BY JURY EXISTED IN 
RomMAN LAw.— That the method of trial represented 
to us in Roman law, embodied the principle of trial by 
jury, is undeniable,§ so far as that principle is the 


* Colquhoun, Rom. Law, § 2322. 

+ Speaking of the separate inquiries in Roman actions, an 
able writer says: “ The person who exercised the one func- 
tion was spoken of by the Romans as magistratus ; the per- 
son who exercised the other, as judex; to the law rep- 
resented, pronounced and vindicated by the magistrate, 
they applied the term jus; to the examination of contested 
facts by the judge, the term judicium. Amung the Romans 
the magistratus was a different person from the judez, until 
the introduction of the system of extraordinaria judicia. 
The two functions were kept almost entirely apart, and 
from a comparatively early period of Roman history the 
notion of a judge distinct from the magistrate was familiar 
to the national mind.’”’ Sander’s Introd. to Insts., p. 25. 

+ Colquhoun, Rom. Law, § 2341. 

§ In his Law of Evidence, vol. 1, p. 5, Starkie says: ‘The 
principal and characteristic circumstance in which the trial 
by a Roman differed from that of a modern jury, consisted 
in this, that in the former case neither the pretor, nor any 
other officer distinct from the jury, presided over the trial 
to determine as to the competency of witnesses, the admis- 
sibility of evidence, and to expound the law as connecting 
the facts with the allegations to be proved on the record; 
but in order to remedy the deficiency, they resorted to this 
expedient: the jury generally consisted of one or more 








examination of disputed facts and a judgment thereon 
by a separate body, approved and accepted by the liti- 
gants; but that it was selected and composed in the 
same manner, that it offered the same safeguards as 
our modern jury, and had the same popular character 
can hardly be admitted. In estimating and comparing 
the character and utility of an institution as it exists 
in different countries, we are too apt to disregard the 
political and social organization and the moral charac- 
ter of the people among whom it exists. Just as the 
oak in some soils and situations will develop into a 
massive, sturdy and vigorous tree, and in others will 
dwarf and diminish to a mere shrub; so an institution 
which finds a congenial place and spirit will establish 
itself and flourish in vigor and usefulness in some 
countries, while in others it will become a mere name, 
enervated, and finally undermined, because it finds no 
adequate support or development in the character of a 
people. Thus, while the general principle of trial by 
a jury may be found to exist in many legal systems, it 
is only found in its full vigor and efficiency where there 
is a free popular system of government, with an active 
spirit of intelligence, united with a regard for indi- 
vidual as well as public security. It cannot exist in 
its full vigor under a despotism. It is essentially an 
accompaniment of free popular government, and there 
it finds its true function and full development. 

It was found but a poor safeguard for personal 
liberty in England, in the time of the Tudors or Stuarts, 
though it then existed in the same form and character 
as now; for then public spirit was too feeble, and pop- 
ular action too limited and inert, to resist the en- 
croachments of arbitrary power; but in a later period, 
when the public idea of liberty had been awakened, 
and popular power strengthened and enlarged, the jury 
system was sufficient to protect personal rights and 
liberty, even when assailed by judicial malevolence or 
royal prerogative. 

ANCIENT SCANDINAVIAN TRIBUNALS.— The tribu- 
nals of the people of the northern parts of Europe 
had, in ancient times, a popular character. This was 
a distinctive feature, thus corresponding to the gene- 
ral rule in the formation of such tribunals, already 
pointed out. From the larger body called together to 
represent a certain district, a smaller section, or com- 
mittee, was appointed, as a special tribunal for the 
administration of law, and, in some cases, for the en- 
actment of alaw. This latter function would neces- 
sarily be assumed when an adjudication was made 
upon a state of facts to which the existing law, being 
as a rule simple and particular, could not be applied. 
The result was accepted as the enunciation of a new 
rule or law. There were many characteristics about 
these ancient tribunals that show a remarkable and a 
very close analogy to our trial by jury.* They were 
generally composed of twelve or some multiple of 
twelve ;+ they were selected from the general list of 





lawyers, and thus they derived that knowledge of law from 
their own members which was necessary to enable them to 
reject inadmissible evidence, and to give a correct verdict 
as compounded both of law and fact. 

*A Danish jurist, Professor Repp, published in 1832 a 
learned treatise on the forensic institutions of Scandina- 
via, in which he does not hesitate to speak of the usual 
mode of trial among the people as a trial by jury. 

+ Twelve was not only the common number through- 
out Europe, but was the favorite number in every branch 
of the polity and jurisprudence of the Gothic nations, 
Spelman, Gloss. tit. “ Jurata.” 
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freemen of the district, who had a right to attend the 
general assembly; they were sworn to give a true ver- 
dict upon the facts submitted to them; and in most 
cases were subject to the approval of litigants. 

The Norwegian Laugrettomen is a good example and 
representative of these bodies. A full account is given 
of it in the code or law of Gulathing, published by 
King Magnus in 1274: but the court existed long 
before this. The Gulathing, so called because it assem- 
bled in the Island of Guley, was a general representa- 
tive body for the southern part of the country, com- 
posed of one hundred and thirty-nine deputies, who 
were summoned and selected by sworn officers. From 
this general body there were thirty-six selected, in 
what manner is not well known, who formed the tri- 
bunal for trial and administration of law. It was pre- 
sided over by an officer called a Ligmann, or law-man. 
The following passages from the code referred to will 
show the general character of this tribunal : 

“The Thing shall last so longas the law-man chooses, 
and during such time as he, with the consent of the 
jury, deems necessary for adjudging the causes which 
then are to be heard. Their number is three times 
twelve; their nomination must be so managed that 
some fit men be chosen from every district. Those 
who are chosen to be jurors shall, before they enter 
the court, swear an oath after the following form: 

***T protest before God, that I will give such a vote 
in every cause, as well on the side of plaintiff as de- 
fendant, as I consider most just in the sight of God, 
according to law and my conscience, and I shall always 
do the same whenever I shall be chosen as juror.’ 

“Those who are chosen to serve as jurors shall judge 
according to law, in all causes that in a lawful manner 
and course are hither appealed. But in all cases that 
the code does not decide, that is to be considered law 
which all the jurors agree upon. But if they disagree, 
the law-man prevails with those who agree with him; 
unless the king, with the advice of the most prudent 
men, shall otherwise decide.’’* 

In Sweden a similar tribunal existed from time im- 
memorial, called most frequently, in the ancient codes 
of that country, Niimbd, which was, as is the general 
rule, a sort of committee at which the general judicial 
business of the Thing, or general assembly, was trans- 
acted. A similar body was instituted in Denmark 
under the name of Noevninger, so called from a word 
signifying “‘ to name,”’ showing plainly that they were 
selected as occasion required their services, and were 
not a permanent body. Twelve was the basis of the 
tribunal, though more was sometimes selected to give 
the parties the right of rejection. A majority was 
generally required in all these various bodies for a de- 
cision: but in Denmark the bishop and the best eight 
men of the district had the power of confirming or re- 
jecting their judgment. 

Tuese TRIBUNALS WERE SIMILAR IN PRINCIPLE TO 





The singular unanimity in the selection of the number 
twelve to compose certain judicial bodies, is a remarkable 
fact in the history of many nations. Many have sought to 
account for this general custom, and some have based it on 
religious grounds. One of the ancient kings of Wales, 
Morgan of Gla-Morgan, to whom is accredited the adoption 
of the trial by jury in A. D. 725, calls it the “Apostolic 
Law.” “ For,” said he, “as Christ and his twelve apostles 
were finally to judge the world, so human tribunals should 
be composed of the king and twelve wise men.”’ Forsyth, 
Trial by Jury, p. 46. 

* Forsyth, Trial by Jury, p. 18, quoting from Repp. 





A Jury.—They were not clothed with exactly the 
same powers and functions as juries are at the present 
day. This would have been impossible at that time, 
as there was no special order of men devoted to the 
study of the law, to take a separate place in the ad- 
ministration of justice. The jury and the court were 
one and the same; the same body that investigated 
the facts and made a decision, pronounced a judgment. 
The law was in its simplest, rudest state, and was ad- 
ministered on the principle of arbitration, according 
to ideas of natural right and justice, or according toa 
simple set of rules and prohibitions ina code. And 
those writers who deny to these tribunals any charac- 
ter analogous to our jury, because they discharged 
both functions, the determination of the fact and the 
decision of the whole question, overlook the state of 
early society and the character of its law. Thus, 
speaking of the Swedish “ niimbd,’’ a modern writer 
observes :* 

“Still, however, 1 believe that the nimbd was the 
whole court, notwithstanding what Welt says as to 
their deciding only upon fact, and that in early times 
the whole judicial power, both of judge and jury, was 
lodged in its hands. This view is confirmed by Repp 
himself, who yet speaks of it always as a jury. He 
says that, ‘in ancient courts juries were every thing, 
and judges were functionaries of only secondary im- 
portance, and that authority and power originally 
vested in the juries, have, under the progressive de- 
velopment of monarchy, been transferred from them 
to the judges.’ In other words, the judges were orig- 
inally mere presidents of a court consisting of sworn 
members, who exercised full judicial powers. The 
latter were, from time to time, chosen from amongst 
the people, and their number was twelve; but still 
they were not ‘jurymen,’ in the modern sense of the 
term, and altogether different from the probi homines 
of the vicinage in England, summoned for the pur- 
pose of giving the court the benefit of their testimony 
upon some disputed claim or question of guilt.’’ 

How could they be ‘‘jurymen in the modern sense 
of the term ?’’ To suppose this to be possible, we 
must assume what did not and could not exist at that 
time —an artificial, organized body of law, to whose 
study and declaration was devoted a special body of 
men who should form the “‘ court.’’? This would man- 
ifestly require a more advanced state of society, with 
a complicated system of rights of person and property, 
and a developed system of law adapted thereto. 

———_>__— 
AGENCY — EXECUTION OF AUTHORITY. 


N considering whether the contract of an agent is 
binding upon his principal, a twofold inquiry 
arises. The first concerns the form in which the con- 
tract is executed, is it such as is binding upon the 
principal? The second relates to the authority of the 
agent. Has he authority, and if so, how has he ob- 
served it? By pursuing the latter inquiry, it will be 
seen that an agent may profess to act on behalf of a 
principal, and in so doing he may either act altogether 
without authority, or, having an authority, he may 
execute it more or less completely. In short 
(a) He may execute an authority strictly, or with 
only a circumstantial variance (Com. Dig., “‘Attor- 
ney,”’ c. 15); or 
(b) He may act entirely without authority; or 





* Forsyth, Trial by Jury, p. 21. 
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(c) Having authority, he may do something in excess 
in executing his authority, or he may do less than 
his authority justifies. 

If an agent strictly observes his authority, it will 
depend upon the form and construction of the con- 
tract into which he enters, whether his act will bind 
his principal and not himself. Although an act vary- 
ing in substance from the authority is void, so far as 
the principal is concerned (Com. Dig., *‘ Attorney,” c. 
13), yet there are a number of cases in which an au- 
thority will be deemed to be properly executed though 
it is not strictly pursued. Thus, if executors have au- 
thority to sell land, and one of them refuse, the others 
may sell (Co. L. 113a); or if one dies (R. Cro. Car. 
382). So, if one devises to A, B and C in fee for sale, 
and makes them executors, if A refuses, B and C may 
sell (R. Cro. Eliz. 80). It is sufficient if the words and 
intent of the authority are generally pursued; as if a 
man devise land to A for life, and afterward to be sold 
by his executors generally; if one dies before A, the 
rest may sell (Co. Litt. 112b, 113a). If the authority 
was to recover a debt, the agent might arrest the 
debtor as a means to the recovery (R. Pal. 394). So, 
too, if the agent does all that the law requires, the 
authority is well executed, though the direction of the 
principal is not strictly pursued; as ifa man has an 
authority to enter into land, if he comes as near as he 
can for doubt of death or bodily hurt, and makes 
claim, it is sufficient (Co. Litt. 258a). Perhaps this 
latter principle is too generally worded. 

The correct principle is undoubtedly that laid down 
by Chief Justice Holt, who delivered the opinion of 
the court in Parker v. Kett, 1 Salk, 95, 1701, where it is 
laid down that a circumstantial variation in the exe- 
cution of an authority is not material. ‘ Authorities 
by letter of attorney,” said his lordship, ‘‘ are either 
general or special; thus a letter of attorney may be to 
sue in omnibus causis motis et movendis, or to defend 
a particular suit. Sir Philip Sidney, when he went to 
travel, gave a letter of attorney to Sir Thos. Walsing- 
ham to act and sell all his goods and chattels; and this 
was held good. Where the authority is particular, the 
party must pursue it. If the act varies from it, he 
departs from his authority, and what he does is void; 
but that must be intended by a variance not in sub- 
stance but of a variance material and substantial.” 

This distinction has been adopted by Mr. Justice 
Story (Treatise on the Law of Agency, § 265); he ob- 
serves that “it may be laid down as a general rule 
that in order to bind the principal (supposing the in- 
strument in other respects to be properly executed), 
the acts done must be within the scope of the author- 
ity committed to the agent; in other words, his au- 
thority or commission must be punctiliously and prop- 
erly pursued, and its limitations and extent duly 
observed, although a circumstantial variance in its 
execution will not defeat it. If the act varies sub- 
stantially (and not merely in form) from the authority 
or commission in its nature, or extent, or degree, it is 
void as to the principal, and does not bind him.”’ Such 
being the principle, it would be very desirable to de- 
fine the words ‘‘ material and substantial variance.” 

It is evident to any one who considers the matter, 
that the variance between the act done by an agent 
and the act authorized by the principal may range 
through every degree of difference. The variance 
may be infinitesimal, or it may be so great as to mark 
an absolute departure from the authority conferred. 
To determine the exact point between these two ex- 





tremes at which a variance becomes substantial and 
material, often gives rise to difficult questions. The 
result in each case must depend upon its own circum- 
stances. Certain cases are sufficiently clear. Thus, 
if a person is authorized to contract for the erection 
of a church, and he contracts for the erection of a 
dwelling-house; or, if his commission is to sell a quan- 
tity of corn, and he sells a quantity of bread; or, if 
he has authority to buy unsawn timber, and he buys 
furniture, the variance is manifestly material. The 
cases already referred to in a previous paper upon the 
implied authority of agents may be usefully consulted 
in further illustration of this subject. 

The following cases also may be referred to: A 
power of attorney empowering an agent ‘to demand, 
sue for, recover and receive,’”’ by all lawful ways and 
means, all moneys, debts and dues whatsoever, and to 
give sufficient discharges, does not authorize him to 
indorse bills for his principal (Murray v. East India 
Company, 5 B. & A. 204); but where an agent was au- 
thorized to act for the principal generally, in his 
absence, the agent has authority to instruct a solicitor 
to appear on behalf of the principal to show cause 
against an adjudication of bankruptcy. x parte 
Frampton, 1 De G. F. & J. 263. In Willis v. Palmer, 
7 C. B. (N. 8.) 340; 29 L. J. 194, C. P., a shipowner 
authorized an agent to sign any bottomry bond or in- 
strument of hypothecation on the vessel or her cargo, 
and to sell and dispose of either absolutely or by way 
of mortgage or otherwise, as he should think proper, 
the vessel or any share thereof, and to execute all in- 
struments and to do all acts which should be requisite 
and necessary for completing such sales, transfers, 
mortgages, or any of them, and generally to do all the 
acts about the business and the affairs aforesaid, which 
the owner, if present, could have done. The Court of 
Common Pleas held that this power authorized the 
agent to assign the passage money of the passengers on 
board by way of security for the repayment of £4,000 
advanced for the purpose of enabling the ship to sail. 
So where certain shipowners, whose vessel had once 
been classed A 1 at Lloyd’s, in London, empowered 
their agent by letter of attorney to charter the vessel 
or to employ her as a general ship on any voyage, on 
such terms and in such manner and in all respects as 
he should think proper, and generally to represent the 
owners in relation thereto, and in relation to her 
management or sale, as fully as if the owners were 
personally present, and so do all things necessary for 
that purpose. The Court of Exchequer held that the 
agent had duly executed his authority, though he gave 
a warranty in a charter-party that the ship was A 1 at 
Lloyd’s at the time of the charter-party, though she 
was not so described in the power of attorney. Routh 
v. McMillan, 2 H. & C. 750; 33 L. J. 38, Ex. As to 
implied powers to indorse, see, further, Esdaile v. La 
Nauze, 1 Y. & C. 394; Bank of Bengal v. M’Leod, 7 
Moore’s P. C. C. 35. 

~ As to the second class of cases, the rule is that a per- 
son who enters into a contract as agent, and without 
authority, renders himself liable; but whether to an 
action upon the contract, or to an action for false rep- 
resentation, depends upon circumstances, which may 
be more appropriately considered when the liabilities 
of agents are discussed. 

As to the third class of cases, one of the earliest 
authorities is contained in Lord Coke’s ‘*‘ Commentary 
upon Littleton,’ where it is said: ‘ Regularly, it is 
true, that where a man doth less than the command- 
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ment or authority committed unto him, there (the 
commandment or authority being not pursued) the act 
is void. And when a man doth that which he is au- 
thorized to do, and more, there it is good, for that 
which is warranted and void for the rest; yet both 
these rules have divers exceptions and limitations.” 
Co. Litt. 258 a. The instance given by Littleton of an 
exception in the former rule, is that if a man be so 
languishing or decrepit that he cannot by any means 
come to the land, nor to any parcel of it, or if there 
be a recluse, which may not, by reason of his order, go 
out of his house, if such manner of person command 
his servant to go and make claim for him, and such 
servant dare not go to the land, nor to any parcel of 
it, for doubt of beating, mayhem or death, and for 
this cause the servant come so near to the land as he 
dares for such doubt, and makes the claim for his 
master, it seems that such claim for his master is 
strong enough, and goud in law. Ib. The summary of 
the law by Sir Thos. Clarke, in Alexander v. Alexander, 
2 Ves. 644, is to the effect that where there is a com- 
plete execution of a power and something ex abun- 
danti added, which is improper, there the execution is 
good, and only the excess is void; but where there is 
not a complete execution of a power, or where the 
boundaries between the excess and execution are not 
distinguishable, it will be bad. Hence, where an ap- 
pointment has been made to the objects of a power 
and a restriction in excess of the power has been su- 
peradded, the restriction is void and the appointment 
is good. Kampf v. Jones, 2 Keen. 756; Harvey v. 
Stracey, 1 Drew, 73, 138; Churchill v. Churchill, L. Rep., 
5 Eq. 44. In Re Brown's Trusts, L. Rep., 1 Eq. 74, 
where an appointment under a power was held void 
in toto, Sir W. Page Wood, V. C., observed: “I think 
this case is quite clear. It is obvious that as te some 
of the objects of it the appointment is in excess of the 
power, as to others it may be within it; but as I can- 
not possibly define the class which may fall within the 
power and those which must be without it, I cannot 
make any distinction, and must therefore hold that 
the whole gift fails.""—Law Times. 


————_— + ——— 
RECENT REPORTS. 


HE first volume of the Delaware Chancery Reports, 
prepared by Daniel M. Bates, late Chancellor of 
Delaware (Philadelphia, T. & J. W. Johnson & Co.), 
contains cases selected and prepared from the manu- 
script notes of the Chancellors from the year 1814 to 
1833. These reports were undertaken in pursuance of 
a joint resolution of the General Assembly of Dela- 
ware, adopted in 1871, directing the Chancellor to 
“collect and publish such equity cases heretofore de- 
termined in the Court of Chancery of this State, as in 
his judgment should be proper, for public informa- 
tion;’’ and also providing for the publication of such 
equity cases as should he thereafter decided. The 
learned reporter has discharged his duty in a very sat- 
isfactory manner, as have also indeed the printers. 
The cases, although sometimes discussed with great 
learning, are not of especial interest, at this day, out- 
side of the State in which they were decided. We 
make note of two or three: In Ross v. Singleton (149), a 
married woman, believing her husband to be dead, but 
who was in fact living, sold and conveyed her maiden 
property. After the husband’s death the wife brought 
ejectment for the premises and had judgment against 
the purchaser. Held, that there being no fraud he 





could not be relieved in equity; or, as a general prin- 
ciple, that a married woman cannot, after she becomes 
sole, be compelled to make good or execute a contract 
which was void in its origin, or which she was legally 
incompetent to enterinto. In Wilds v. Layton (p. 226), 
the tillage by a tenant of a farm contrary to the es- 
tablished rotation of crops and to the usage of the 
country, was held waste, and was enjoined. In St. 
James’ Church v. Walker, it was held that a nuncupa- 
tive will, to pass personal property, must be executed 
according to the lex loci of the testator, but it must 
be proved in the county where the property is sit- 
uated—the formalities of such probate to be accord- 
ing to the law of the domicile of the testator, and not 
according to the lex loci rei site. In Farmers’ Bank 
v. Gilpin (p. 409), the indorser of a promissory note, 
though fixed in his liability by protest, was held not 
entitled, as a creditor, to a share of the estate of the 
maker under an assignment for the benefit of cred- 
itors. In Douglass v. Stephens (p. 465), Chancellor 
Ridgely and Chief Justice Johns consider at length 
and with much learning the history, objects and con- 
struction of the provision of the United States con- 
stitution, that citizens of each State shall be entitled 
to all privileges and immunities of citizens in the sev- 
eral States. In an appendix are given sketches of 
the deceased Chancellors of the State of Delaware. 


The fourth volume of Oregon Reports (A. L. Ban- 
croft & Co., San Francisco) contains the cases decided 
by the Supreme Court of Oregon, from September, 
1870, to December, 1873. The reporter, Mr. C. B. Bel- 
linger, has exhibited much intelligent labor in the 
preparation of the cases. We have room to note only 
two or three of the cases. In Stone v. Oregon City 
Manufacturing Co., p. 52, the responsibility of an em- 
ployer to an employee is stated. In Hillman v. Shan- 
nahan, p. 163, it is held that a bond of indemnity given 
by the seller of a business and good-will, conditioned 
that the obligor will not engage in like business, can 
only be enforced by the buyer, and that an assignee 
has no cause of action for a breach. In Witham v. 
Osburn, p. 318, it was held that a statute authorizing 
a private road to be laid through the lands of an indi- 
vidual without his consent, though upon payment of 
damages, was unconstitutional and void. 


Nevada has a formidable series of reports for so 
young a State. The tenth volume, of which Chas. F. 
Bricknell, clerk of the Supreme Court, and Thomas 
P. Hawley, Chief Justice, are reporters, and A. L. 
Bancroft & Co., San Francisco, are publishers, con- 
tains the cases of the October term, 1874, of the year 
1875, and of the January term, 1876, an exhibition of 
promptness worthy of imitation. In State v. Swift, p. 
176, a statute duly enrolled, authenticated and depos- 
ited with the Secretary of State, is held conclusive evi- 
dence of the act passed, and that neither the journal 
of the house, nor the bill as originally introduced, nor 
amevdments attached, nor parol evidence, can be re- 
ceived to impeach theact. In Wheeler v. Floral Mill and 
Mining Co., p. 200, a stipulation made between the par- 
ties to a suit not to appeal was enforced. In State v. 
Rogers, p. 250, it was held that the omission of the 
words “Senate and” from the enacting clause of an 
act of the Legislature rendered the act void —the 
constitution providing that the enacting clause shall 
be: The People of the State of Nevada, represented in 
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Senate and Assembly, do enact as follows. In Ez parte 
Ah Bau, p. 264, it was decided that before a person 
can be found guilty of prison breaking, it must be 
proved that the imprisonment from which he sought 
escape was lawful. In Ex parte Spinney, p. 323, a stat- 
ute to prevent unqualified persons from practicing 
medicine, and providing for examinations, etc., but 
also providing that the act should not apply ‘‘ to those 
who have practiced medicine or surgery in this State 
for a period of ten years next preceding the passage of 
this act,’’ was held in violation of the fourteenth 
amendment to the Federal Constitution, because it 
required the practice to have extended over the par- 
ticular ten years immediately preceding the passage of 
the act—semble, it would be good with the words 
** next preceding the passage of this act’ stricken out. 
In State v. Rover, p. 388, a verdict finding the defend- 
ant guilty of murder, without specifying the degree, 
was held fatally defective; and it was further held, 
that where the defendant in a criminal case is con- 
victed, and the verdict is so defective that no judg- 
ment can be entered upon it, the defendant may be 
tried again. 
——_>_———- 


BOOK NOTICES. 


A Practical Treatise on the Law of Evidence. By Thomas 
Starkie, Esq., of the Inner Temple, one of Her Maj- 
esty’s counsel. The tenth American from the fourt 
London edition. By Dowdeswell and Malcolm, of the 
Inner Temple, Barristers at Law. With notes to former 
American editions. By Metcalf, Ingraham and Gerhard, 
and additional notes and references to American cases. 
By George Sharswood. Philadelphia: T. & J. W. John- 
son & Co. 1876. 

TW HE most interesting branch of the law, whether 
appearing in books or in practice, is undoubtedly 

evidence. The rules which govern in other depart- 

ments are, for the most part, accidental, or have been 
established for no better reason than that some rules 
were necessary, though what those rules might be was 
of small importance. But almost, if not quite, every 
principle of evidence is founded upona reason. The 
principle, indeed, is often sustained when the reason 
has passed away, but the cases are indeed rare where 
a doctrine acquiesced in to-day has not a present sub- 
sisting cause therefor. It has, indeed, required time 
and experience to elaborate and establish that collec- 
tion of rules which we call the law of evidence. But 
the fundamental principles enunciated by Gilbert are 
as completely law to-day as they were in the age when 
he lived. Human nature is the same to-day as it was of 
old, and the same influences operate upon the mind of 
man. With achange in the modes of living and of inter- 
course have necessarily come new rules to govern the 
dealings of mankind with each other. But the same in- 
ducements to truth and falsehood exist as did a hun- 
dred years ago, and men’s memories are as fallible now 
as then. The law of evidence, therefore, rests upon 
unchanging grounds. In what is usually classed asa 
part of this law, namely, the rules in relation to the 
competency of witnesses, there is, indeed, a great dif- 
ference between the old time and now, but this subject 
forms legitimately no part of the law of evidence. 
Among the great writers upon this branch of legal 
science, Starkie stands perhaps foremost. The names 
of Best, Phillips, Saunders and Greenleaf are, how- 
ever, as familiar in our mouths as household words, 
yet we think the profession look upon Starkie as some- 
how or other standing above them all. In the Ameri- 
can editions of this work he has been fortunate in 





having men of rare qualifications for his annotators. 


‘The notes added by each succeeding hand have been 


of real value, and the present volume shows a contin- 
uance of the same care and skill. The English editors 
seem also to have done their work well. While the 
American student will probably prefer the work of 
Greenleaf, as stating in the text the common law as 
accepted in this country, the practicing lawyer will 
find in Starkie much that the former work necessarily 
omits. The one is designed for the student and the 
school, the other for the practitioner and the office 
and court, and each well fills its prescribed place. 
The mechanical execution of the book before us is 
good. 


Reports of Cases Decided by the English Courts, with Notes and 
References to kindred cases and authorities. By Na- 
thaniel C. Moak, Counselor at Law. Vol. XII. Albany: 
William Gould & Son, 1876. 

This is unquestionably, so far as the labor of the re- 
porter can add to the value of the report, the most 
interesting and valuable volume of the series. Mr. 
Moak has added numerous notes, and some of them 
are very full and exhaustive. Among these are notes 
on the rights of a bona fide holder of municipal bonds 
(p. 165); on parol evidence to affect written contracts 
(p. 241); on the doctrine of estoppel (p. 375); on nego- 
tiable bonds and coupons (p. 534); on the law of burial 
(a learned and exhaustive note) (p. 656); on fraud as a 
defense to an action on negotiable instruments, and 
who is a holder in good faith and for value (p. 608); 
and the law of insurance (p. 860). There are several 
other notes hardly less elaborate, if less valuable, but 
we have not space to refer to them. 

In matter of convenience, of economy and, we are 
almost tempted to add, of real practical value and 
utility, this series excels the original Law Reports. Its 
merits should certainly be examined by all who desire 
to have the English decisions. 


The Law of Private Corporations, being the law of private 
corporations under the civil code of California, with 
the recent amendments and statutes, and annotations 
in reference to the decisions of the Supreme Court of 
California and of other States on analogous provisions; 
also, an introductory chapter on the history of private 
corporations, and an appendix with forms. By John 
Proffatt. LL.B. Author of ‘‘ Curiosities and w of 
Wills,” “Jury Trial,” etc. San Francisco: A. L. Ban- 
croft & Co., 1876. 

This work purports to be a local work, and to deal 
with the law of private corporations only as set forth 
in the civil code of California. But it has a much 
more extended value than would thus appear. The 
civil code of California is but an enactment of the 
statute and common law substantially as it exists in 
New York and other States, and the citations given in 
the book before us are largely from our own Eastern 
reports. The book is therefore general, instead of 
local, in its treatment of its subject. The introduc- 
tory chapter is a valuable resume of the legal history 


of private corporations, commencing with the Roman - 


law, and tracing the subject to the present time. Then 
follow the sections in the civil code relating to private 
corporations in numerical order, with such notes and 
references as the author deems necessary to each sec- 
tion. Then follows an appendix, containing the bank- 
ing law of California, and such sections of the penal 
code as apply to corporations, and a number of forms. 
The book is well printed and bound, and will be found 
of use to the profession, not only in California, but in 
other parts of the Union. 
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COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Septem- 
ber 19, 1876: 

Judgment reversed and new trial granted, costs to 
abide event— Duffany v. Ferguson; Baker v. Drake; 
Fognan v. Knox; Marsh v. Dodge; Moss v. Husted; 
Day v. The Mayor; Haas v.-O’Brien; Fairfax v. N. Y. 
Cc. & H. R. R. R. Co.— Judgment affirmed, with 
costs — Fisher v. Banta; Rea v. The Central Nat. Bank 
of Troy; Simmons v. Van Etten; Fulton v. Whitney; 
Miller v. Barber; Markham v. Stowe; Sage v. Woodin; 
Watkins v. Wilcox; Schreyer v. The Mayor; Dannat 
v. The Mayor; Callahan v. The Mayor; Smith v. Hall; 
Mercer v. Vose; Whitmore v. The Mayor; Wallack v. 
The Mayor; Traphagen v. Burt; Wait v. Ray; Cook 
v. Allen; Hemans v. N. Y. State Life Ins. Co.; Maher 
v. Central Park R. R. Co.; Schenck v. The Mayor. 
— Order of general term reversed and judgment on 
verdict affirmed, with costs — McCall v. Sun Mutual 
Ins. Co.— Order of general term reversed and judg- 
ment on report of referee affirmed, with costs — The 
Guardian Mutual Life Ins. Co. v. Kashaw.—— Order 
of general term and special term reversed and applica- 
tion denied, with costs — In the matter of the Deans- 
ville Cemetery. ——Order affirmed, with costs— 
Wright v. Brown.— Judgment affirmed — Tully v. 
The People.—— Appeal dismissed, with costs — Whit- 
ney v. Townsend.—— Order of general term reversed 
and that of special term affirmed, with costs — People 
ex rel. Board of Education v. Green.— Order of 
general and special terms reversed and application de- 
nied, with costs— People ex rel. Root v. Tappan.— 
Judgment reversed and new trial granted, costs to 
abide event, unless the plaintiff shall reduce his judg- 
ment for damages to $3,104, in which events the judg- 
ment must be affirmed as modified, without costs of 
appeal to this court to either party — Schenck v. The 
Mayor.—— Motion for reargument denied, without 
costs — Godfrey v. Moser.—— Motion granted upon 
condition that appellant shall within ten days after 
notice of this decision pay respondent’s attorney $10, 
costs of this motion and costs of entering default, and 
serve upon him three printed copies of the case, as 
required by this court — Sternfels v. Clark.—— Motion 
for reargument denied, without costs, and motion to 
correct remittitur denied, without costs — Wilson v. 
Doran.— Motion granted, with $10 costs of motion 
and costs of appeal up to time of motion — Cowdin v. 
Teale. 

—_—_-—___. 
NOTES. 


A SOMEWHAT important question has been brought 

before the Civil Tribunal at Marseilles, which has 
been called upon to decide how far the consul of a 
foreign nation is entitled to claim the immunity from 
legal proceedings accorded to the diplomatic body. 
The consul of the United States at Marseilles declined 
to pay the rent of his house, upon the ground that the 
landlord had failed to execute certain repairs, and the 
latter attempted to seize his tenant's furniture. 
Against this measure the consul] protested, upon the 
ground that his residence was foreign soil; and the 
court decided in his favor. A second and more intri- 
cate question was raised at the same hearing, the con- 
sul being sued by one of his clerks, a Frenchman, for 
salary due. The consul pleaded that in the first place 
he did not owe his clerk any thing, and that, even if 





he did, the French tribunal had no jurisdiction. The 
decision of the court upon this point was, that a con- 
sul representing a foreign power in France can be sued 
in the French courts for any debts which he incurs in 
his private capacity, but that they have no jurisdic- 
tion when the debt is for any thing connected with 
his consular duties. 


There are about 120 lawyers in the House of Com- 
mons, of whom only seven are solicitors, all the rest 
being members of the Bar. There are about 18,000 
lawyers in England and Wales.—An official state- 
ment has been made of the acts of Parliament passed 
in the late session. There were 81 public, 234 local, and 
2 private acts passed. In the session of 1875 the num- 
bers were respectively 96, 215 and 7.——The judicial 
reforms in the provinces of the Vistula, the ancient 
kingdom of Poland, have at last been completed. On 
the 13th ult. the Courts of Assize were opened, and 
the provinces enjoyed the advantages of trial by jury. 
The following figures show the constitution of the 
judicial bench at Warsaw: Of thirty-seven procureurs 
ten are native Poles and twenty-seven Russians and 
Germans; of 101 juges d’instruction, fifty-eight are 
Poles. In the address of the Emperor the word 
* Poland ”’ was not used.—It is stated that the Indian 
Code of Civil Procedure is about to be revised, and the 
amending statutes consolidated with it. 


Paxson, J., in delivering the judgment of the Su- 
preme Court of Pennsylvania, in Cauffman v. Long, 2 
Weekly Notes of Cas. 695, thus commented upon the 
regard due to wills: ‘The growing disposition of 
courts and juries to set aside last wills and testaments, 
and to substitute in lieu thereof their own notions as 
to what a testator should do with his property, is not 
to be encouraged. No right of the citizen is more 
valued than the power to dispose of his property by 
will. No right is more solemnly assured to him by 
the law. Nor does it depend in any sense upon the 
judicious exercise of it. It rarely happens that a 
man bequeaths his estate to the entire satisfaction of 
either his family or friends. In many instances tes- 
tamentary dispositions of property seem harsh, if 
not unjust; the result, perhaps, of prejudice as to 
some of the testator’s kindred, or undue partiality as 
to others. But these are matters about which we 


have noconcern. The law wisely secures equality of 


distribution where a man dies intestate. But the 
very object of a willis to produce inequality, and to 
provide for the wants of the testator’s family; to pro- 
tect those who are helpless; to reward those who have 
been affectionate, and to punish those who have been 
disobedient. It is doubtless true that narrow preju- 
dice sometimes interferes with the wisdom of such 
arrangements. This is due to the imperfections of our 
human nature. It must be remembered that in this 
country a man’s prejudices are a part of his liberty. 
He has a right to them; he may be unjust to his chil- 
dren or relatives; he is entitled to the control of his 
property while living, and by will to direct its use after 
his death, subject only to such restrictions as are im- 
posed by law. Where a man has sufficient memory 
and understanding to make a will, and such instrument 
is not the result of undue influence, but is the uncon- 
trolled act of his own mind, it is not to be set aside 
in Pennsylvania without sufficient evidence, nor upon 
any sentimental notions of equality.” 
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CURRENT TOPICS. 


‘THE decision of the United States Circuit Court, 

at Providence, R. I., in the case of United States 
v. Hazard, announced on the 25th inst., it seems to 
us carries the doctrine of the right of the govern- 
ment to enforce the collection of unpaid back taxes 
to an extreme extent. The defendant, in accordance 
with the provisions of the income tax law, allowed 
the United States assistant assessor to fix his income 
at such an amount as that official thought proper, 
and to add fifty per cent to the amount, and paid 
the tax claimed thereon. The government authori- 
ties finding that defendant did not, under this 
assessment, pay as much tax as a full return of his 
income would have demanded, brought suit to re- 
cover the balance unpaid. The court held that he 
was liable. We can hardly believe that it was the 
intention of Congress, when adopting the provision 
mentioned, to place the tax payer, who, unwilling 
or unable to make a detailed income return, availed 
himself of its benefit in the position of a delinquent. 
In most cases the assessment made by the assessor 
would be greater than would result from a fair 
return, yet the tax payer had no redress. It might 
be said he ought to have none, because he neglected 
to do his duty and make a return. There were 
many cases where he had no power in the matter, 
by reason of mental derangement or infancy. The 
government, as a whole, probably lost nothing by 
the erroneous estimates of its servants — perhaps it 
profited by them. While, therefore, we admit that 
the citizen should be held to his whole duty in the 
matter of taxation, and should be proceeded against 
and compelled to pay any deficiency he himself has 
induced, we can see no justice, or even policy, in 
requiring him to do more than comply with the law. 
The income tax is, by necessity, an annoying and, 
in some respects, an unequal one, and when the 
strict letter of the law is complied with, nothing 
further ought to be required. The government 
authorities did not do right by the people in making 
public the returns, and thus led many to prefer the 
risk of over-taxation to the vexation and often 
injury resulting from the publication of their pri- 
vate affairs in the newspapers. 


The common law, or perhaps we should say the 
feudal law which in this respect had overturned the 
earlier rules, was harsh and even unjust in its posi- 


Vor. 14.— No. 14. 








tion toward the married woman. While it relieved 
her to some extent from personal liability, it de- 
prived her not only of property but of the power to 
earn property. The injustice of this condition has 
led in many States to statutory enactments designed 
to place her upon the same footing as a feme sole as 
to her property, contracts and earnings, and we are 
glad to see that in those States where the statute 
law has not done so much for her, the courts seem 
disposed to, so far as possible, meliorate the rigors 
of the ancient rule. In Broat v. Broat, recently 
decided in Pennsylvania by the court of last re- 
sort, it is held that a married woman can hold a 
separate estate, and that a husband does not acquire 
such an interest in any of her property as to deprive 
her of it in the event of his death. This is proper, 
as no harm can be done to any one by even a disre- 
gard of precedent in such a case, while by an ad- 
herence strictly to it injustice will frequently occur. 
If any valid reason ever existed for depriving a 
JSeme covert of property rights, there is none at the 
present time. Woman is, if not as intelligent in 
business matters as man, as a rule, sufficiently intel- 
ligent to control her own property, and we have yet 
to hear that the bestowal upon her of the right to 
contract has led to any injurious results. It is the 
failure to give full power to act that has rendered 
the laws relating to married women sources of vexa- 
tious litigation. When the laws of this State place 
married women, in respect to right and liability, in 
precisely the same position as the single ones, we 
are confident that they will be found to give asa 
class even less trouble to the courts than others. As 
it is now, most of the litigation to which married 
women are parties has had its inception in the dis- 
honesty of their husbands, who were doing business 
in their names, and who have persuaded them to 
make contracts which the law has not yet permit- 
ted to be made. 


The condition of the Irish judicature is said to 
be unsatisfactory since the going into operation 
of the acts changing the organization of the English 
courts and the method of procedure therein. A 
bill designed to remedy this misfortune was pre- 
pared for passage during the late session of Parlia- 
ment, but, by reason of the pressure of other 
business, it failed to become a law. It will, how- 
ever, be pressed at the next session, and by a year 
from this time Ireland will be in the full enjoyment 
of the blessing of a code of procedure. That a 
code should be deemed a blessing will perhaps be 
surprising to persons who dwell in sections where 
the common-law practice still obtains, yet there are 
those who have had experience in both the old and 
the new practice who do not wonder at the desire 
for change. The old practice grew up under pe- 
culiar conditions, and in an age when men were apt 
to consider the form more essential than the sub- 
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stance. Besides, necessity frequently compelled 
courts to place hindrances in the way of the enforce- 
ment of unjust or impolitic statutes. These and 
sundry other influences created a system that had 
neither harmony nor reason in it. The habits of 
men alter slowly, and prejudice, and perhaps inter- 
est, kept up the system long after the conditions 
which created it had disappeared. We in New 
York first threw off the old style of garment, and 
one by one other communities have followed us and 
done likewise. The day is not far distant when 
every government wherein the common law bears 
sway will adopt a code in substance like the one 
accepted by us. 











We had always supposed that when an attorney 
was employed to collect an account, he was justified 
in suing in the first instance; yet, according to the 
Irish Law Times, the lord chief justice of England 
has decided that it is his duty to write a preliminary 
letter demanding payment. And in another case 
(Rinder v. Deacon, 11 Ir. Jur. |\N. 8.] 414), where 
these facts appeared, the court ruled in the same 
manner. The defendant (resident in Ireland) paid 
the amount of his debt to the plaintiff (resident in 
England) without informing the plaintiff’s attorney, 
and without paying the costs of the writ which had 
been issued and served. The attorney, knowing 
nothing of the payment, marked judgment, and 
levied an execution. The defendant then moved to 
set aside the judgment, and it was held that the 
motion should be refused with costs, but that the 
judgment should be reduced by the amount paid. 
There Pigot, C. B., said: ‘‘I hesitate about giving 
costs in favor of plaintiff's attorney, for I think this 
motion indicates that it is the practice, prevailing 
too much at present, that an attorney, instructed 
to collect in the debts of an English client, makes 
the summons and plaint the medium of his demand. 
The attorney’s duty to the community at large and 
to his client was, not to make the summons and 
plaint the first means of collecting his client’s debts, 
but to apply by letter, in the first instance, to de- 
fendant.”” We doubt, however, if the remarks of 
the learned baron would receive judicial sanction 
in America. 


A considerable discussion has lately taken place 
in England as to the proper limits of cross-exam- 
ination. As the law now stands, a person who 
is called as a witness is said to be liable to be sub- 
jected to inquiries affecting his private affairs, 
although such affairs are not in the most remote de- 
gree involved in the case at bar. In this way ques- 
tions may be propounded which if truly answered 
may injure the business credit of the witness, and a 
refusal to answer is contempt. We can easily see 
how under a partial or careless presiding judge 
many vexatious questions might be put by a cross- 
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examining counsel, and how sometimes the financial 
standing of a business man might be injured by an 
exposure of certain facts relating to his business, 
We think, however, in practice the occurrence of 
any such injury is exceedingly rare. In most cases 
if a question in no way pertinent tothe case and 
not involving the credibility of the witness is asked, 
the court, if the witness does not wish to answer, 
excludes it. In most instances, too, where a ques- 
tion of the kind objected to is asked, it is entirely 
immaterial to the result whether the question is 
answered or an answer refused. If a witness was 
asked if he had not made a voluntary conveyance of 
his real estate to his son, a refusal to answer would 
produce the same impression as an affirmative 
answer. The question might not be exactly within 
the proper line of cross-examination, but once 
asked it must be answered negatively or the truth 
will be presumed, It is one of the unfavorable, 
but not wholly expected, results of the statute per- 
mitting those accused of crime to testify that a failure 
to testify produces a belief in the guilt of the accused. 
The jury in their own minds say, “If this man had 
been innocent he would have had no hesitation in 
going upon the witness stand;” and convictions are 
had where acquittals would have taken place under 
the former law. The right to cross-examine may 
lead to abuses, but the absence, or even considerable 
limitation of it would leave open an opportunity for 
perjury, which does not now exist, and would, we 
believe, be the cause of much more injury and injust- 
ice than can possibly result from an occasional im- 
proper exercise of such right. 


The conviction of Lee in Utah for murder will 
doubtless give satisfaction toa great multitude of 
persons. The individual in question was alleged to 
have been prominent in what was known as the 
Mountain Meadows massacre, and which took place 
in 1854. Perhaps the conviction is right, and Lee 
ought to suffer the extreme penalty of the law for 
his act, but we can hardly persuade ourselves that 
he had an entirely fair trial, or that the fact that he 
was a Mormon had nothing to do with the result. 
The facts that the crime charged took place twenty- 
two years ago, that Lee’s connection with it was as 
well known then as it has been at any time since, 
that the United States courts have held sessions in 
the territory regularly since 1855, and that Lee has 
neither concealed himself in the territory, nor 
absented himself therefrom, would lead to the in- 
ference that the prosecution has, to say the least, 
been unnecessarily dilatory. The massacre men- 
tioned was a sad affair, but the hanging of one who 
took part in it at this late day if the conviction 
was procured under the influence of religious pre- 
judice would do more harm than could be counter 
balanced by any good that would result therefrom. 
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NOTES OF CASES. 


[* the case of Boyd v. Watt, 27 Ohio St. 259, a 

wife brought action under the civil damage law 
against a dealer in intoxicating liquors, for injury 
resulting to her by reason of the sale by such dealer 
to her husband of spirituous drink from time to 
time, causing such husband to become an habitual 
drunkard. It was shown that the dealer sold 
some liquor to the husband, but that others also 
sold liquor to him which contributed to the 
result complained of. The court held that it was 
not essential to recovery that the defendant shall 
have been the sole cause of such habitual intoxica- 
tion, but that he was liable for the damages result- 
ing from his acts. It held further that when the 
damages resulting arise from incapacity for business 
and loss of estate caused by such habitual intoxication, 
and it becomes impossible to separate the damages 
caused by others from those caused by defendant, he 
1s liable for all such damages if the natural and 
probable result of his illegal acts were to cause suck 
injury. The court held that he was severally liable 
as a joint tort feasor. It was so held in Colegrove 
v. WV. ¥. & N. H. R. R. Co., 20 N. Y. 492, where a 
person injured through the joint negligence of two 
was held entitled to sue either; in Stone v. Dickinson, 
5 Allen, 29, where a person was wrongfully arrested 
upon different writs issued on behalf of different 
persons. In Jack v. Hudnall, 25 Ohio St. 255, the 
owners of different animals are held jointly liable 
where they permit them to run in a herd for their 
united trespasses. See, however, Auchmuty v. Ham, 
1 Den. 495, where dogs belonging to different 
owners were found in company killing sheep, each 
owner was held liable, only for the injury done by 
his dog. 


The case of Nashville & Chattanooga R. R. Co. v. 
Smith, 6 Heiskell (Tenn.), 174, goes further than 
any case we have seen in holding a railway company 
liable for the killing of a person by its trains. One 
John Smith after drinking considerably took occa- 
sion to walk upon defendants’ track after dark, and 
fecling the want of repose laid down thereon and 
went to sleep. While sleeping he wasrun over and 
killed by defendants’ train. It appeared that the 
engine to this train did not have a head-light; 
neither was the whistle sounded nor the brakes put 
down to avoid running over Smith, in fact his pres- 
ence on the track was not known at all by those in 
charge of the train. The court held that the com- 


pany were liable inasmuch as the statutory require- 
ments of brake and whistle were not complied with. 
The statute of Tennessee does not require a head- 
light on the engine, but its presence being necessary 
to enable the track to be run during the night, the 
company were negligent in not availing themselves 


of it. The most remarkable part of the decision is 
that the deceased was not guilty of such contribu- 
tory negligence as would be a bar to the action, 
although it might mitigate the damages allowed. 
We do not wonder at the unwillingness manifested 
in the opinion to “examine the question of contrib- 
utory negligence with the conflicting and embarras- 
ing decisions that are to be found in our books on 
that subject.” The court, however, thought $10,000 
were rather excessive damages, and indicated the 
presence of such passion and prejudice in the jury 
as would call for a new trial. We think this case 
will perhaps offset some of the decisions in the 
other states, that hold that the slightest degree of 
contributory negligence on the part of the person 
killed or injured relieves the negligent defendant 
from the consequences of the grossest negligence. 
Dreher v. Town of Fitchburg, 22 Wis. 675; or that 
the person killed or injured is presumed to have 
been negligent. Murphy v. Deane, 101 Mass. 466; 
Warren v. Fitchburg R. R. Co., 8 Allen, 227; Hickey 
v. B. dA. R. R. Oo., 14 id. 429; Allynv. B. & A. 
R. R. Co., 105 Mass. 77. 


In Hayner v. Cowden, 27 Ohio St. 292, the de- 
fendant falsely charged plaintiff, a minister of the 
gospel, with drunkenness, speaking the words of 
and concerning him in his ministerial profession 
and pastoral office. The court held the words 
actionable per se. This is in accordance with the 
doctrine in Chaddock v. Briggs, 138 Mass. 208, where 
drunkenness was charged; Demarest v. Haring, 6 
Cow. 76, where a clergyman was charged with being 
the father of a bastard child; Dodd v. Robinson, 
Aleyn, 63; Cranden v. Walden, 3 Lev. 17; 1 Roll. 
Abr. 58. All these cases hold that any words tend- 
ing to injure a clergyman in his professional charac- 
ter, and if true, to deprive him of his position and 
of the emoluments thereof, are actionable. It was 
held, however, in Gallwey v. Marshall, 9 Exch. 295; 
23 L. J. R. Exch. 78, that if, at the time of speak- 
ing of the words, the plaintiff is not beneficed, and 
is not in the actual receipt of professional beneficial 
emolument as a preacher, lecturer, curate or the 
like, there is no actual damage, and an action for 
slander is not maintainable. So in Bellamy v. Burch, 
16 M. & W. 590, where the alleged slander was 
spoken of a professional man, it was held that, in 
all actions founded on words imputing to a profes- 
sional man conduct which disgraces and injures 
him in his profession, it must be averred and proved 
that the plaintiff was in the exercise and practice of 
his profession at the time of the utterance of the 
slander, for if he has ceased to exercise his profes- 
sion or employment at the time the words are 
spoken, they are not actionable, on the ground that 
| they were spoken of him in his profession, See, 





also, 2 Addison on Torts, § 1122. 
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THE LAST OF OUR CHANCELLORS. 

EUBEN HYDE WALWORTH was born in 1788, 

at Bozrah, Connecticut. During his boyhood 
his father, who had served in the Continental army, 
removed to Rensselaer county, in this State. In 
1810 young Walworth settled at Plattsburg, where 
he married, practiced law, and represented his dis- 
trict in Congress, At the battle of Plattsburg, in 
1814, he served as aid on the staff of General Mooers, 
of the United States army. The house in which 
Walworth resided at Plattsburg, for many years, 
was occupied by the British, during that campaign, 
as a hospital, and still bears the marks of bullets. 
In 1823 he was appointed circuit judge of the fourth 
judicial district, and held that office five years. He 
removed to Saratoga Springs in 1823, and purchased 
the beautiful estate known as Pine Grove. In 1828 
he was appointed Chancellor, which office he held 
until the Court was abolished in 1848. On his ap- 
pointment he removed to Albany, and at the end of 
his term he returned to Saratoga, where he resided 
until his death in 1866. 

Upon his elevation to the Chancellorship Mr. 
Walworth delivered an address to the Bar, in which 
it would be hard to tell whether modesty or pride 
predominated. He observed: ‘‘In assuming the 
duties of this highly responsible station, which at 
some future day would have been the highest object 
of my ambition, permit me to say, that the solicita- 
tions of my too partial friends, rather than my own 
inclination or my own judgment, have induced me 
to consent to occupy it at this time. Brought up a 
farmer till the age of seventeen, deprived of all the 
advantages of a classical education, and with a very 
limited knowledge of chancery law, I find myself, 
at the age of thirty-eight, suddenly and unexpect- 
edly placed at the head of the judiciary of the 
State; a situation which heretofore has been filled 
by the most able and experienced members of the 
profession.” Mr. Edwards tells us that Aaron Burr 
advised the Chancellor not to publish the address, 
‘*because,” to use his language, ‘‘if the people 
read this they will exclaim, ‘Then if you knew you 
were not qualified, why the devil did you take the 
office?’”’ It seems from this address that Mr. Wal- 
worth was a sort of dernier resort, for all the judges 
of the Supreme Court had declined the honor. 

Mr. Stone says of the Chancellor: 

“Chancellor Walworth may justly be regarded as the 
great artisan of our equity laws. In some sense he was the 
Bentham of America, without the bold speculations and 
fantastical theories which to a certain extent characterized 
the great British jurist. What Bentham did in removing” 
(supplying?) “defects in English jumsprudence, Walworth 
did in renovating and simplifying the equity laws of the 
United States. Before his day the Court of Chancery in 
this State was a tribunal of illy-defined powers—of uncer- 
tain jurisdiction, in a measure subservient to the English 
Court of Ch y in its procedure. Chancellor Walworth 


abolished much of that subtlety, many of those prolix and 
bewildering formalities which had their origin in the re- 








cesses of the medisval ages. He reduced the practice of 
his court to certain standing rules, which he prepared with 
great industry. These rules greatly improved the old sys- 
tem of equity practice, and though he has been charged 
with thus complicating the Court of Chancery with ex- 
pensive machinery, it cannot be gainsaid that with Chan- 
cellor Walworth equity was the soul and spirit of law,” etc. 

This is exaggerated praise. The Chancellor un- 
doubtedly did possess an original and creative 
mind, and did pronounce many decisions without 
the aid of precedent; but it must not be forgotten 
that Chancellor Kent preceded him, and whoever 
followed Kent found roads formed for him. Kent 
was the true pioneer of our equity law, and Wal- 
worth widened, beautified, and made solid the paths 
which his great predecessor hewed out. But 
Walworth brought to his office a marvellous indus- 
try, a keen intelligence, wide and various learning, 
and an irreproachable integrity. His rare judicial 
qualities are exhibited in the ten volumes of Paige’s 
and the three volumes of Barbour’s Chancery Re- 
ports, wholly taken up with his decisions, and in 
the decisions of the Court of Errors, reported by 
Wendell, Hill, and Denio. In every important ap- 
peal from the Supreme Court we find an opinion by 
the Chancellor. Of the learning of the Chancellor, 
or of any judge, it is more difficult to form a correct 
idea. It is the easiest thing in the world for a 
reservoir always to be full, unless its feeders fail. 
So our judges often get a great reputation for learn- 
ing, for which they are indebted to the labored 
briefs of counsel. For instance, the great research 
displayed in the Chancellor’s opinion in Nevin v. 
Ladue, on the question whether ale is intoxicating, — 
one of the most learned opinions in the books — we 
strongly suspect was the research of the counsel 
and not of the Chancellor, for it must have been 
the work of weeks if not months. The same is 
true of many of the displays of legal learning, in 
which judges frequently adopt the labors of the 
counsel, even to their misquotations and other errors. 
Still, the Chancellor’s great experience, if nothing 
else, would have made him a learned lawyer. His 
style was excellent; his statements of facts, par- 
ticularly, were most admirable. Walworth was a 
pure judge; the breath of scandal never obscured 
his fair fame for an instant, so far as we have heard. 
The widow and the orphan found in him a sure 
refuge. There can scarcely be any dissent from 
Judge William Kent’s tribute, where he says of 
Walworth: ‘‘ No court was ever under the guidance 
of a judge purer in character or more gifted in 
talent than the last Chancellor of New York.” We 
have seen how distrustful the Chancellor seemed of 
his own powers on assuming his high office. Twenty 
years later, Murray Hoffman, in closing the argu- 
ment of a cause before him, thus addressed him: 

“ This is in all probability the last time I shall address you 


as Chancellor of the State of New York. To one whose 
professional life has been almost solely connected with this 
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Court, who has served in a humble sphere as one of its 
ministers, thought of its destruction cannot but be full of 
anxiety and regret. Apart from the prevalence of pure 
religion, the patriot can breathe no more useful prayer for 
his native State than that the future administration of 
justice may be distinguished for intelligence, learning and 
integrity, such as has illustrated the Court of Chancery 
from the days of Robert R. Livingston to the present hour. 
It must bea source of consolation to yourself, as it is of 
gratification to your friends, that the white robe of justice 
transinitted from the illustrious men who have gone before 
you, has not, since it fell upon you, been soiled or rent.” 


There were a great many appeals from the Chan- 
cellor’s decisions. We have not had the patience to 
ascertain the exact number, but we find that his 
decrees were reversed in thirty instances,—a very 
large number, certainly, and as we judge from cur- 
sorily turning over the leaves of Wendell’s, Hill’s, 
and Denio’s Reports, nearly one-third of the whole 
number of appeals. These reversals include several 
very important cases, including Costar v. Lorillard, 
Stewart's Executors v. Lispenard, Miller v. Gable, and 
Hawley v. James. In several instances the reversal 
was unanimous. and in several others there were but 
one or two dissents. The Chancellor took no part 
in these appeals, but in appeals from the Supreme 
Court he always participated, and was frequently in 
the minority in his judgment. On the other hand 
it must be noted that he was affirmed in a number 
of cases of prime importance, and was frequently 
unanimously affirmed. Of the soundness of the 
judgments thus appealed from it is somewhat diffi- 
cult to form a correct opinion, because the appellate 
tribunal, the court of errors, was not strictly a law 
court, but was composed to some extent of laymen, 
and to a great extent of politicians, Although there 
were always a few lawyers of distinguished ability 
among the State Senators, and although the Supreme 
Court judges sat in the court, as also did the Chan- 
cellor, yet we believe the abolition of the Court by 
the Constitution of 1846, was generally regarded 
with approval. At best the court was little better 
than a highly intelligent town meeting, and the 
presence of so many members untrained to legal 
modes of thought, and unaccustomed to intricate 
statements of law and fact, always detracted from 
the correctness and authority of its decisions. It is 
perhaps not claiming too much for Chancellor Wal- 
worth to say that he is at this day a greater legal 
authority than the court of errors. With a little 
allowance we may assent to William Kent’s estimate 
of his judicial career, when he says: ‘‘ Never, per- 
haps, were so many decisions made, where so few 
were inaccurate as to facts or erroneous in law.” 

It is said that the Chancellor’s manners on the 
bench were not of the pleasantest. Somewhat stern, 
impatient of display, and marvellously rapid in his 
own mental processes, he was often the source of 
embarrassment to young practitioners and of annoy- 
ance to old ones. But there was no unkindness in 
the Chancellor's heart. Those who knew him best 





represent him as remarkably approachable and af- 
fable, even affectionate, and possessing a vein of 
humor. Tradition assures us of two queer habits 
which he exhibited when listening to arguments, 
namely, drinking an enormous quantity of water, 
and eating apples. The latter habit reminds the 
writer of an incident told him with great relish by 
the late Judge Hogeboom. He was holding oyer 
and terminer, at which a young lawyer, who was 
making his debut in a criminal case, incessantly 
sucked alemon. This annoyed the judge; but not 
wishing to hurt the young gentleman’s feelings by 
speaking to him publicly, he addressed him a note, 
suggesting that unless the practice was necessary to 
his health, it would be more in accordance with the 
etiquette of court, to desist. ‘‘The lemon disap- 
peared,” said the judge, ‘‘but they told me after- 
ward that it was filled with whisky.” Perhaps the 
Chancellor, who was a strictly temperate man, in- 
dulged in apples in lieu of cider. 

One habit of the Chancellor caused the bar a great 
deal of annoyance, namely, his practice of interrupt- 
ing counsel and anticipating their points. His 
mind was so inconceivably rapid in its operations 
that he frequently saw where the arrow would strike 
while the counsel were bending the bow, and it was 
doubtless irksome to him to sit for an hour listening 
or appearing to listen to the formal progress of a 
prosy counselor, where he himself had long since 
arrived at the destination, and as it were put up for 
the night, and perhaps gone to sleep. This is a 
hopeless expedient in a judge, however, because if 
he strikes off one of the heads of the discourse, 
another, or possibly two others will spring up in its 
place, as in the case of the fabled Hydra. Experi- 
ence shows that it is shorter in the majority of cases 
to let counsel have their own way. Very frequently, 
too, their way is the better, although longer. A 
plain old counselor once made his first appearance 
before one of the superior courts of our State, in a 
case of long-standing, and was plodding prosily 
through his statement and arguments, when he was 
interrupted by one of these impatient judges who 
was always anticipating counsel; whereupon the old 
man feelingly observed: ‘‘ Now, your honor, I am 
aware that you know a great deal more law than I 
do, but allow me to say that I know a great deal 
more about this case than you do. Why, your 
honor, I have lived with this case for twenty years; 
I have worked with it and slept with it; I know all 
its ins and outs; for twenty years I have digged 
about it and dunged it; and I really wish your 
honor would let me goon in my own poor way.” 
He was allowed to proceed. Our Chancellor once in 
a while ‘‘caught a tartar” when he anticipated 
counsel. Such one was Marcus T. Reynolds, who 
having suffered from his disagreeable habit, deter- 
mined to punish him, and so set a trap for him. In 
commencing an argument Mr. Reynolds “supposed ” 
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@ particular state of facts, and was slowly proceed- 
ing, when the Chancellor broke in, “ Ah, I see, Mr. 
Reynolds, your point is so-and-so.” ‘‘No,” said 
Mr. Reynolds, gravely, ‘‘ that isn’t exactly it, your 
honor;” and he then put forward a still more in- 
tricate hypothesis. The Chancellor looked dubious 
for a moment, but shortly interrupted again, ‘ Yes, 
yes, Mr. Reynolds, I see, I see; this is your idea.” 
‘*No,” said the imperturbable Reynolds again, 
‘that isn’t quite it, your honor;” and he put a 
third case. A third interruption and a third antici- 
pation ensued, and then Mr. Reynolds significantly 
paused, drew himself up, and slowly observed, “no, 
your honor, that isn’t it, and what is more, your 
honor never can guess until I tell you.” The Chan- 
cellor’s discomfiture was only less signal than that 
of Curran’s victim, whose habit of anticipation was 
so signally rebuked by the witty lawyer. The 
gentleman in question, a nobleman, had invited 
Curran, with others, to dinner, but Curran was late, 
and when he appeared was apparently in a state of 
great agitation. He attempted to excuse his tardi- 
ness by telling his host of a terrible tragedy of 
which he had just been an unwilling witness. As 
he was passing a market, he said, he observed a 
butcher about to kill a calf, when, just as the 
butcher had raised his knife, his little son, a beauti- 
ful child, ran between the knife and the calf, “and 
oh, my God!” said Curran, ‘‘the wretched man 
killed—” ‘‘ The child! the child!” shrieked his 
lordship. ‘‘ No, my lord,” answered Curran, ‘‘ the 
calf. Your lordship’s anticipation is as usual in- 
correct.” 

The Chancellor also had an uncomfortable habit 
of putting to counsel what Mr, John Kelly would 
call ‘*hypotheticated ” cases. The late Abraham 
Van Vechten once evaded the Chancellor’s hypotb- 
eses by assuring him, several times over, that he 
was ‘‘coming to that,” but closed his argument 
without having come to it. 

If a counselor wished to be eloquent before the 
Chancellor it was the point of discretion to put his 
fine passages, like the best troops on a retreat, in 
the rear; to postpone them until the peroration ; for 
the exordium was always interrupted by incessant 
questions about the details of the case, until the 
judge was fully possessed of all the facts and cir- 
cumstances. 

After his retirement the Chancellor acted as 
Chamber counsel and as referee. In the latter ca- 
pacity he sat in the ‘‘spike case” of Burden v. 
Corning, one of the most famous suits ever waged 
in this country. The action was for infringement 
of a patent for ‘‘ hook headed spikes; ” the plaintiff 
had recovered judgment establishing the infringe- 
ment; and it was left to the ex-chancellor as referee 
to ascertain the damages. The case with its col- 
lateral inquiries was in the court for thirty years, 
and for aught we know may be lingering there yet. 








The Chancellor’s connection with it gave rise to the 
only scandal we ever heard breathed against his in- 
tegrity, and probably this arose fromy the extreme 
bitterness and violence with which the litigation 
was carried on. The plaintiff informed the writer 
many years ago that the suit had then cost him 
$60,000, and he had no doubt it had cost the oppo- 
site partyas much. The principal complaint against 
the Chancellor was that his fees was exorbitant. If 
our recollection serves us, they amounted to some 
$14,000, which was nearly as much as the damages 
which he awarded. It is not a little singular that 
a similar complaint was once made against his pre- 
decessor in office, Samuel Jones, who charged some 
$3,000 for services as arbitrator, many years ago. 
The Chancellor deserved to be well paid for listen- 
ing to the recriminations of two parties, either of 
whom would have deemed himself poorly paid if he 
got in one year what the Chancellor did for a dozen 
years’ work. 

The Chancellor employed his last days in prepar- 
ing a most elaborate genealogical account of his an- 
cestral family, on the maternal side, the Hydes. In 
this pursuit he displayed all the ardor and research 
which characterized his legal opinions. So indus- 
trious was he in the work that one of his family 
advised him to put up a sign on his office, ‘‘ Cash 
paid for Hydes.” The work is a most exhaustive 
one, but we might well exchange all these details 
about a myriad of obscure Hydes, for some account 
of the genealogist himself. The Chancellor in 
obeying St. Paul’s injunction to Titus, to ‘avoid 
strivings about the law,” should have remembered 
the accompanying injunction to ‘‘avoid genealo- 
gies.” How valuable would be a volume of the 
Chancellor’s reminiscences about himself and his 
contemporaries. Mr. Edwards tells an excellent 
story apropos of the Chancellor’s pride of descent, 
but for its truth he does not, nor will we vouch. 
It seems that the Chancellor was once nominated by 
President Tyler to a place on the Federal Supreme 
bench. Now the Chancellor claimed descent from 
Lord Mayor Walworth who struck down Wat Tyler, 
while the President traced himself back to the great 
rebel. The Chancellor had the Walworth arms 
framed and hung in a conspicuous place in his house. 
William Paxton Hallett, clerk of the Supreme Court 
in New York city, an active politician and a warm 
friend of Judge Samuel Nelson, then of our Supreme 
Court, called the President’s attention to the fact 
that the Chancellor boasted of his descent from the 
Walworth who had overcome the President’s great 
ancestor, and that he displayed the Walworth arms, 
and at the same time spoke a good word for his 
friend Nelson. Shortly afterward the Chancellor’s 
name was withdrawn, and that of Judge Nelson 
substituted. It would seem from this story that 
President Tyler was more sensitive about his ances- 
try than President Pierce, who, when some one 
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asked him what his family coat of arms was, re- 
plied ‘‘ My father’s shirt sleeves at Bunker Hill.” 

In personal appearance the Chancellor was not 
distinguished. He wasa small lean man, and in his 
latter days had long iron-gray hair and beard, and 
looked rather haggard. His face was intellectual, 
and his eye was keen. Mr. Stone tells us that in 
his youthful days the Chancellor had been a famous 
jumper, and that as late as 1835 he astonished 
Judge Nelson and sundry other grave personages by 
leaping over the parlor chairs, and challenging them 
to the like. He was fond of riding on horseback, 
and was wise in the points of a good horse. It was 
his habit early in the evening to play cards, chess, 
or backgammon with his family and his guests, and 
then to study and work all night, often until three 
or four o’clock. He was a good story-teller and a 
hearty laugher. In his simple and spacious house 
at Saratoga he exercised a generous hospitality, 
seeking and receiving the distinguished persons who 
resorted to our country’s famous Spa. Mr. Stone 
says in his ‘‘Reminiscences of Saratoga,” ‘‘ the 
Grove has known the portly form of Joseph Bona- 
parte in tights, and the squat figure of Mar Yohannan 
in multitudinous folds of cloths.” He never forgot 
either faces or names, and his acquaintance extended 
even to the family history and genealogy of his 
guests, whom he often astonished by displays of his 
memory in this respect. We have referred to 
his temperate habits; we should add that he was a 
‘*tee-totaler” and president of the American Tem- 
perance Union. Mr. Seward once asserted that the 
Chancellor and a certain celebrated statesman of 
New York drank more brandy and water than any 
two other men in the State. When called to ex- 
plain this apparent slander on the Chancellor, he 
said the latter drank the water and the other the 
brandy. It seems quite in keeping with this fond- 
ness for cold water that he was an enthusiastic fire- 
man, distinguishing himself at the great fires which 
have ravaged Saratoga Springs by his self-posses- 
sion, intelligence, and executive ability. Those 
who do not sympathize in the Chancellor’s notions 
about the virtues of cold water, would perhaps take 
a malicious pleasure in calling attention to the dis- 
ease of which he died. 

So much we have been able to glean concerning 
the most laborious lawyer whom our State has ever 
known. He has passed away, and his high court is 
among the things of the past; but the usefulness of 
his labors and the value of his example have out- 
lived them both, and cannot be overestimated. His 
portrait, hanging in the Capitol, is a constant incite- 
ment and encouragement to every poor and strug- 
gling young lawyer who goes up there to listen to 
the proceedings of our highest court, reminding 
him that although it is no longer possible for him 
to be Chancellor, it is possible for him to be as sim- 





ple, as industrious, as faithful to duty, and as loyal 
to right, if not so brilliant, learned, and talented, 
as the great Chancellor who ‘‘ wore a conscience as 


well as a gown.” 
———__>~_—_—_—_. 


THE PERSONAL LIABILITY OF AUTHORIZED 
AGENTS UPON BILLS AND NOTES. 


By F. P. M. 
(Continued.) 


AVING thus stated at some length the rules to be 
deduced from the numerous and conflicting decis- 
ions on the subject, we now propose to present to the 
reader a statement of the facts of each case, with 
short extracts from the opinions delivered, showing 
the grounds and reasons for the decision, so that the 
extent and application of the rules governing the ques- 
tion may be the more fully and clearly perceived. In- 
deed, without such a presentation of the cases, an ar- 
ticle upon a subject of this nature would be incom- 
plete, if not useless. 

In order to avoid a repetition of the fact, that the 
agent had authority to make the instrument for and 
in behalf of his principal, we will state here, once for 
all, that in every case referred to in this article the 
agent’s authority was either proved or assumed for 
the purpose of decision, except where it is otherwise 
stated. In consequence of the conflict of decisions 
in this State, we have concluded not to consider them 
in this article, but to reserve them for a separate ar- 
ticle. 

In the following cases the agent was held liable from 
the face of the instrument, and extrinsic evidence 
was expressly excluded: 

Indorsee against the acceptor of a draft in this form: 
“Pay to J. S. or order, and place the same to account 
of the York Buildings Co., as per advice from C. M. 
(Directed) To H. Bishop, Cashier of the York Build- 
ings Co., at their house in Winchester street, London. 
Accepted, per H. Bishop.’’ The defendant proved 
that the letter of advice was addressed to the com- 
pany; and that the bill being brought to their house, 
he was ordered to accept it, which he did in the same 
manner as he had accepted other bills. Per cwriam. 
“The bill on the face of it imports to be drawn upon 
the defendant, and it is accepted by him generally, 
and not as servant to the company, to whose account 
he had no right to charge it till actual payment by 
himself. And this being an action by an indorsee, it 
would be of dangerous consequence to trade, to admit 
of evidence arising from extrinsic circumstances as 
the letter of advice. Now, here is nothing in writing 
to bind the company, nor can any action be main- 
tained against them upon the bill; for the addition of 
cashier to the defendant’s name is only to denote the 
person with more certainty, and the York Buildings 
house is only to inform the order where the drawee is 
to be found; and the direction whose account to place 
it to, is for the use of the drawee only.’’ Thomas v. 
Bishop, 2 Strange, 955. This decision was approved 
and followed in 5 Allen, 345, and 5 Ell. & Bl. 982, but 
was questioned in Story on Agency, § 519, note. 

Payee against the drawer of a draft in these words: 
“Pay to the order of J. S., which place to account of 
the Durham Bank, as advised. C. Farrow.” Lord 
Ellenborough said: ‘Is it not a universal rule that a 
man who puts his name toa bill of exchange thereby 
makes himself personally liable, unless he states upon 
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the face of the bill that he subscribes it for another, 
or by procuration of another, which are words of ex- 
clusion? Unless he says plainly ‘I am the mere scribe,’ 
he becomes liable. Although the plaintiff knew the 
defendant to be agent to the Durham Bank, he might 
not know but that he meant to offer his own responsi- 
bility. Every person, it is to be presumed, who takes 
a bill of the drawer, expects that his responsibility is 
to be pledged to its being accepted. Giving full effect 
to the circumstance that the plaintiff knew the de- 
fendant to be agent, still the defendant is liable, like 
any other drawer who puts his name to a bill without 
denoting that he does it in the character of procura- 
tor.” Leadbitter v. Farrow, 5 Maule & 8S. 345. 

Payee against the acceptors of a draft directed ‘* To 
the Directors of the Imperial Salt Co.,” and “ Ac- 
cepted for the Imperial Salt Co. R. P.,Manager. A, 
B, C, Directors.”” Lord Denman said: ‘“‘ Independ- 
ently of the finding of the jury that R. P. did not 
accept, but only put his name on the bill as an officer 
of the company, I think it could not have been said 
that a bill drawn upon the directors and accepted by 
three of them was accepted also by R. P., who is 
named as manager. This is not a bill drawn upon the 
company, but upon the directors, and accepted by three 
of them individually.”” But they failed to prove their 
authority to bind the company. Bult v. Morell, 12 
Ad. & Ell. 745. 

Payee against the makers of a note which read: 
“We jointly and severally promise to pay J. S. or or- 
der, for and on behalf of the Wesleyan Newspaper 
Association. A and B, Directors.”’ The plaintiff, who 
was part owner of a certain newspaper, had sold his 
share to the association, and received from the de- 
fendants, in part payment, the above note. Held, that 
the word “ severally ’’ was equivalent to *‘ personally.” 
Healey v. Story, 3 Exch. 3. 

“We, the Directors of the Royal Bank of Austra- 
lia, for ourselves and the other shareholders of the 
company, jointly and severally promise to pay J. S. or 
bearer, for value received, on account of the company. 
A, B, C, Directors.’”’ In an action by the bearer 
against one of the directors, held personally liable. 
Penkivil v. Connell, 5 Exch. 382. 

Non- negotiable note in this form: ‘‘ Midland Coun- 
ties Building Society. We jointly and severally prom- 
ise to pay J. S. (Signed) H. and S., Directors. F., 
Secretary.”’ In an action against F., held personally 
liable. Bramwell, B., said, that although the directors 
gave the note asa security for money lent to the so- 
ciety, in considering whether they were individually 
liable, they must decide upon what appears on the 
face of the instrument. Bottomley v. Fisher, 1 Hurl. 
& Colt. 211. 

Non-negotiable note in these words: ‘ Midland 
Counties Building Society. We promise to pay J. 8. 
(Signed) T. and H., Trustees. F., Secretary.”’ De- 
murrer to plea. Martin, B., said: ‘* The meaning of a 
written document is to be collected from the terms 
in which it is expressed. Where a bill or note is 
drawn by an agent, or trustee, he should take care, if he 
mean to exempt himself from personal responsibility, 
to use clear and explicit words to show that intention. 
(Bayley on Bills.) This is the correct rule of construc- 
tion.” Bramwell, B., said that “if there was any 
thing to show that the note would be binding on the 
society, we might hold that the note was the note of 
the society and not of the defendants alone.’’ And 
Wilde, B., remarked that if there were any circum- 





stances to show that the trustees were not to be per- 
sonally liable, that would be a matter of equitable 
defense. Price v. Taylor, 5 Hurl. & Norm. 540. 
Non-negotiable note: *‘We promise to pay J. S&., 
value received for the Gateshead Building Society. 
A, B, C, Trustees. D, Secretary.’’ Demurrer to dec- 
laration. Kelly, C. B., observed, that ‘it is quite im- 
material for whom the value was received, or whether 
that is stated at all. Those words might be struck out 
altogether. They do not at all affect the construc- 
tion of the note, or the liability of the persons signing 
it.’ Channell, B., said, that if the parties intended 
to exclude their personal liability, they should have 
used apt words signifying such intention. But it did 
not appear that the instrument was binding on the 
society. Allan v. Miller, 22 Law Times (N. S.), 825. 
Indorsee against the makers of a note in this form: 
‘*We promise to pay J.S. or order. A, B, C, Directors 
of the Financial Insurance Co. (Countersigned) G., 
Manager.”” Willes, J., said: ‘* The rule is clear, that 
a person signing a note, in order not to be liable on the 
ground of his being an agent, must say so on the face 
of the note. The words are ambiguous, and might 
lead to the inference that it was intended that, being 
directors, they should be personally liable as further 
security.”’ The defendant failed to prove his equita- 
ble plea. Courtland v. Saunders, 16 L. T. (N. 8.) 562. 
Payee against the makers of a note in these words: 
‘We, the undersigned, being members of the Execu- 
tive Committee, on behalf of the London Railroad Co- 
operative Society, do jointly promise to pay J. 8S. or or- 
der,” and signed by the defendants and witnessed by the 
secretary. It was given for work done by the plaintiff 
for the society, but the society was not incorporated. 
Gray v. Raper, 1 Com. P., Law Rep. 694. 
Non-negotiable note: ‘‘ We, the Directors of the 
Isle of Man Slate and Flag Co., do promise to pay J. 
S. (Signed) A, Chairman, B, C, D. Witnessed (Co.'s 
Seal) L. Lockhart.” The note was given for money 
loaned by the plaintiff to the company. Held, that 
the affixing of the seal was not equivalent to a declara- 
tion in terms on the face of the note, that the note 
was signed on behalf of the company, and not on be- 
half of the signers, where they do not otherwise use 
terms to exclude their personal liability. Cockburn, 
J., said: ** Where parties in making a promissory note 
or accepting a bill, describe themselves as directors, 
or by any similar form of description, but do not state 
on the face of the document that it is on account or 
on behalf of those whom they might otherwise be con- 
sidered as representing—if they merely describe 
themselves as directors, but do not state that they are 
acting on behalf of the company — they are individu- 
ally liable.” Dutton v. Marsh, 6 Q. B., Law Rep. 361. 
Indorsee against the acceptors of a bill directed ‘‘ To 
J. & S., joint managers of the Royal Insurance Co.,” 
and ‘“* Accepted, J. & S. as joint managers of the Royal 
Insurance Co.”’ Held, that the draft was directed to 
the defendants as individuals; that the words “ joint 
managers,”’ etc., were a description merely of the par- 
ticular individuals; and that the introduction of the 
word ‘‘as”’ in the acceptance did not have the effect of 
excluding their personal liability. Channell, B., re- 
marked, that if the defendants did not mean to 
be personally liable upon a promissory note bearing 
their signatures, they must use apt words clearly and 
unambiguously excluding such personal liability. 
Jones v. Jackson, 22 L. T. (N. 8.) 828. 
Drawer against the defendant as acceptor of a draft 
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in this form: ‘‘ Pay to our order £100 value received, 
in machinery supplied the adventurers in Hayter & 
Holne Moore Mines. (Addressed) To W. Charles. Ac- 
cepted for the Company, W. Charles, Purser.’?’ Mare 
v. Charles, 5 Ell. & Bl. 978. Campbell, Ch. J., said: ** It 
is stated to be drawn for value supplied to the adven- 
turers in a mining company; but it is drawn on C. as 
an individual. If the words of an instrument will 
reasonably bear an interpretation making it valid, we 
must not construe them so as to make it void. Ifa 
bill be drawn on me I must accept it so as to make 
myself personally liable or not at all; for no one but 
the drawee can accept. I think, therefore, that, when 
a drawee accepts a bill, unless there be on the face of 
the bill a distinct disclaimer of personal liability, he 
must be taken to accept personally. It appears on the 
face of the bill that it is drawn on account of a debt 
of the company; it is very likely that the drawee ac- 
cepted on account of the company, and on an engage- 
ment from them that they would keep him in funds to 
meet the bills. In that case he may well be said to 
accept for the company; but then it is an acceptance 
making himself personally liable.” Wightman, J., 
observed: ‘*He may have accepted on their account, 
and relying on their liability to him; but, whatever 
was his motive, he accepted it, and cannot now ask us 
to construe the acceptance so as to be inoperative. 
Unless he accepted the bill, drawn on himself per- 
sonally, in the sense that he rendered himself person- 
ally liable, he did not accept it at all; on any other 
construction, what he wrote on the bill must have 
amounted to a refusal to accept it. But it is clear 
that he did intend that the bill should not be dishon- 
ored, but accepted; and we must construe what he 
has written ut res magis valeat.’’ Crompton, J., re- 
marked: ‘‘ Uniess the bill is accepted by the drawee, 
there can be no acceptance. If a bill be drawn ona 
person, and the drawee writes upon it ‘accepted,’ he 
must be taken to accept it as it was drawn on himself 
personally, unless clear and unambiguous words are 
used to exclude his personal liability.’’ In Walker v. 
Bank of New York, 9 N. Y. 582, a draft drawn by the 
“Empire Mills’’ upon “ E. H.,’’ and ‘* Accepted, Em- 
pire Mills, by E. H.,’’ was held not to bind E. H. per- 
sonally. See Alexander v. Sizer, post. 

Drawer against the acceptor of a draft directed to 
“J. D., Purser, West Downs Mining Co.,” and ac- 
cepted thus: “J. D., accepted per proc. West Downs 
Mining Co.”’ J. D. wasa member of the company, 
which was unincorporated. Parke, B., said: ‘* These 
bills are directed to the defendant in his personal 
character, and he, being the drawee, accepts them for 
the firm. Now, the legal effect of this acceptance is, 
that the defendant accepts the bill in his own right as 
principal, and as agent for all the other members of 
the firm. If the firm consists of several other mem- 
bers, they would not be bound, for nothing is more 
clear, as a genera] rule, than this, that no person but 
the drawee of a bill is bound by the acceptance, and 
here the rest of the company are not drawees. [But 
compare Jenkins v. Morris, 16 M. & W. 877.] I have 
no doubt, therefore, that the defendant is liable, the 
meaning of his signature being, that he accepts the bill 
on behalf of the firm of which he is a member.” 
Nichols vy. Diamond, 9 Exch. 154. 

In Rew v. Pettit, 1 Ad. & Ell. 196; 3 Nev. & Man. 
456, ‘the makers of the notes could not bind them- 
selves as parish officers; they contract, therefore, as 
individuals. Hence the addition of their titles to 





their signatures cannot destroy their individual lia- 
bility.” 

But in Wake v. Harrop, 1 Hurl. & C. 202; 7 Law T. 
(N. 8.) 96; 30 Law J., Exch. 273, it was held that, where 
the defendant, on the face of a charter-party, con- 
tracts as principal, it is competent to him, by way of 
equitable plea to an action against him, to show that, 
in fact, he signed as agent for a third party; that the 
plaintiff verbally agreed that he should not be respon- 
sible as principal, and is inequitably taking advantage 
of a mistake in drawing the charter-party, so as to 
make the defendant personally liable. 

In Fletcher v. Dinsmore, 5 Mass. 299, the defendant 
promised ‘tas guardian to A. L., an insane person,”’ 
but as he had no power or authority to bind his ward 
or his estate, he was held personally liable. 

In Mayhew v. Prince, 11 Mass. 54, an agent drew a 
bill of exchange on a commercial house, in which his 
principal was a partner, and in the bill ordered the 
contents, when paid, to be placed to the debit of his 
principal. Parker, J.: ‘‘ The defendant drew the bills, 
putting his own name to them without any qualifica- 
tion. He must, therefore, be considered as the respon- 
sible drawer. The payees of the bill havea right to 
consider him as an independent drawer, notwith- 
standing they may have known, either from the terms 
of the bills themselves, or from extraneous evidence, 
that the defendant was acting as servant to one of the 
house on which the bills were drawn. It seems to be 
a general principle, that the signer of any contract, if 
he intends to prevent a resort to himself personally, 
should express in the contract the quality in which he 
acts.” 

In Haverhill Ins. Co. v. Newhall, 1 Allen, 130, the 
note was in this form: “ For value received in policy 
No. 1,000, issued by the H. Ins. Co., I promise to pay 
said Co., or their treasurer for the time being. (Signed) 
C. N., President of the Dorchester Avenue R. R. Co.”’ 
The note was given in consideration of a policy of in- 
surance issued by the plaintiffs to the railroad com- 
pany, upon property owned by them. Dewey, J.: 
‘*Upon the question of charging the defendant, we 
are to look merely at the form of the note, and the 
formal obligation, if any, assumed by him. It is too 
well settled to need any reference to authorities to 
show, that an agent may, by the form of the promise 
and manner of his signature, fix upon himself a per- 
sonal liability. The words used are: ‘I promise to 
pay.’ Theaddition to his name does not affect the 
personal liability of the signer.” 

In Fiske v. Eldridge, 12 Gray, 474, the note was in 
this form: ‘tI promise to pay to the order of myself. 
(Signed) J. E., Trustee of Sullivan Railroad. (In- 
dorsed) J. E., Trustee.’”” The defendant proved that 
he was trustee, and as such had entire charge of the 
property and business of the company, and while 
managing their affairs gave the note in suit and took 
up with it a note of the corporation due to the Granite 
Bank, and delivered this note to the cashier, with 
bonds of the railroad corporation as collateral security 
for its payment. The defendant also contended that 
the note as written was sufficient to put the plaintiff 
upon inquiry as to whether such agency existed. But 
the judge ruled that this evidence proved no defense 
to the note, and directed a verdict for the plaintiff. 
Dewey, J.: ‘‘Such a note as the one in suit must be 
taken tu be the formal promise of the signer, and the 
word ‘trustee’ placed after the signature be held to 
be a mere descriptio persone, intended to indicate the 
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fund to be charged with the note, or the uses to which 
the money had been applied.” 

In Morell v. Codding, 4 Allen, 403, the action was by 
the payee of a note in these words: “‘ We, the pruden- 
tial committee for and in behalf of the Baptist Church 
in Lee, agree to pay W. M. or bearer. A, B,C.’”’ De- 
murrer to declaration, assigning for cause that the 
note was not the note of the defendants, but of the 
church. Dewey, J., said: “‘The question here is, 
whether the form of this instrument does or does not 
import a personal contract on the part of the signers. 
Such liability may be created, although in fact the 
signers were agents authorized to contract for and 
bind their principal. We are to seek the intent of the 
parties; but that intent is to be drawn from the lan- 
guage of the instrument.’’ And he expressed the 
opinion that if the words “for and in behalf,’’ etc., 
immediately preceded or followed the names of the 
signers, it would have been the promise of the church, 
and not of the defendants, but as those words were in 
the body of the note, and their signatures were 
“bold,” it was their promise and they could not resort 
to oral evidence to show that in fact they were but 
agents acting in behalf of their principal. This, it 
must be confessed, is a very fine distinction. See 
Aggo v. Nicholson, 1 Hurl. & Norm. 165, where a note 
was executed in a form substantially the same, and 
the agents were held not liable. It is true, the com- 
pany’s seal was affixed to the note, but that circum- 
stance is not considered by the court. 

In Slawson v. Loring, 5 Allen, 341, the action was by 
the indorsee against the acceptor of a draft in this 
form, the words in italics being in print: ‘ Office of 
Portage Lake Manufacturing Co., Hancock, Mich., 
June 5th, 1861. Z. Loring, Agent, Boston. Pay to the 
order of J. 8., and charge the same to account of this 
company. (Signed) J. Jackson, Ag’t. Accepted, E. 
Loring, Ag’t.”” Bigelow, Ch. J., said: ‘The ques- 
tion whether the defendant is liable as acceptor de- 
pends exclusively on the fair inspection of the drafts 
themselves — that is, whether on the instruments as 
they appear, it can be reasonably inferred that the ac- 
ceptor disclosed his principal, and that the intent was 
to bind the principal and not himself. Being negotia- 
ble paper, all evidence dehors the drafts is to be ex- 
cluded. It is wholly immaterial, therefore, that the 
defendant was in fact the agent of the company named 
on the face of the drafts, that the plaintiff knew that 
he was so, and that the defendant had no personal 
interest in the company. The rule excluding all 
parol evidence to charge any person as principal, 
not disclosed on the face of a note or draft, rests on 
the principle that each person who takes negotiable 
paper makes a contract with the parties on the face of 
the instrument, and with no other person. * * * 
The instruments purport to be bills of exchange, 
having a drawer and acceptor. By putting their con- 
tract in such form, the intention of the parties must 
have been to issue paper which should be received by 
those who took it in the usual course of business, ac- 
cording to the legal and ordinary effect which such 
form imports, as giving to the holder the security of 
the names of the parties. * * * If they should be 
construed to be drafts by the company on itself, they 
would be in legal effect merely promissory notes on 
which the holder would hare only the security of one 
name which would be contrary to the intent and pur- 
port of the instruments.”’ 

In Tucker Manuf. Co. v. Fairbanks, 98 Mass. 101, 





the action was against the drawers of a draft in this 
form: ‘‘ Pay to the order of H. Tucker & Co., and 
charge the same to account of (signed) D. Fairbanks & 
Co., Agents, Piscataqua Ins. Co. (Addressed) To Pis- 
cataqua Ins. Co., Berwick, Me. Accepted for the 
Treasurer, D. F., President.’’ The draft was deliv- 
ered to the officers of the plaintiff corporation, and 
accepted by them in payment and satisfaction of the 
amount of a loss by fire, due on a policy of insurance 
effected by Tucker & Co. (the payees), in said insur- 
ance company, which loss had been assigned by T. & 
Co. to the plaintiffs. The insurance company, at the 
time of delivering the draft, took from the plaintiff's 
treasurer this receipt: ‘‘ Received of the Piscataqua 
Ins. Co. $5,000, in full for loss and damage to my prop- 
erty by fire, insured by policy No. 16.000 in said com- 
pany. (Signed) Tucker Manuf. Co., R. Fay, Treas.”’ 
The defendants offered parol evidence tending to show 
that it was not expected or intended that they should 
be liable on the bill, that it was given only to settle a 
loss, and was supposed and expected by both parties to 
create a debt against no one but the insurance com- 
pany. But the judge excluded such evidence, and 
held that the question of the defendants’ liability 
must be determined by the instrument itself. Per 
Gray, J.: ‘‘ It is clear that the liability of the defend- 
ants as drawers of a negotiable instrument must be 
determined from the instrument itself. There is no 
distinction in this respect between the drawer of a 
bill of exchange and the maker of a promissory note. 
* * * Tn order to exempt an agent from liability 
upon an instrument executed by him within the scope 
of his agency, he must not only name his principal, but 
he must express by some form of words that the 
writing is the act of the principal, though done by the 
hand of the agent. If he expresses this, the principal 
is bound, and the agent is not. But a mere description 
of the general relation or office which the person 
signing the paper holds to another person or to a cor- 
poration, without indicating that the particular signa- 
ture is made in the execution of the office and agency, 
is not sufficient to charge the principal, or to exempt 
the agent from personal liability. * * * The ad- 
dress of the bill to the corporation and the request to 
them to charge the amount to the account of the 
drawers, have certainly no tendency to show that the 
drawers are the same as the corporation, the drawees. 
The fact that the bill was delivered to the plaintiffs by 
the insurance company, as shown by the contempora- 
neous receipt, does not make it the less the promise of 
the signers.”’ 

In Tannatt v. National Bank, 1 Col. 278, the action 
was by the payee against the drawer of a draft in this 
form: ‘Pay to the order of Rocky Mountain Nat. 
Bank, and charge the same to account of T. Tannatt, 
Agent for S. Taylor. (Directed) ToS. Taylor.”’ The 
defendant offered to prove that he drew the bill in his 
representative capacity, and not otherwise, and that 
the plaintiff had full knowledge of the fact; but the 
court excluded the evidence. The court approved and 
adopted the rule of the Massachusetts decisions, yet 
in Ballou v. Talbot, 16 Mass. 461, in which the form of 
the signature was exactly the same, the agent was held 
not liable. “If by his act of signing he has left it 
doubtful whether another or himself is to be bound, 
the doubt is to be resolved against him, especially in 
cases of negotiable paper.’’ Hallett, C. J., dissented. 

In Snow v. Goodrich, 14 Me. 235, the action was 
against the drawer of a draft in these words: “ Pay 
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to J.S. or order, and charge the same to amount of 
Brig Hope’s cargo. 8. Goodrich.” The defendant 
was the master of said brig, and drew the bill in a for- 
eign port for money borrowed of the plaintiff, to pur- 
chase a return cargo. In a previous action (Newhall v. 
Dunlap, 14 Me. 180) the principal, the owner of the 
vessel, was held not liable upon the draft. Shipley, 
J., said that the request to charge it to the amount of 
the Hope's cargo, only indicates the fund to which it 
was to be charged, not the character in which the 
drawer acted. “If the agent sign his own name only 
to the bill as drawer, he will become personally liable 
on the bill.’’ (239) 

In Fogg v. Virgin, 19 Me. 353, the action was by an 
indorser against the makers of a note in this form: 
“We, the Trustees of the Wayne Scythe Co., promise 
to pay J.S. or order. (Signed) S., C. and F.’’ Weston, 
Ch. J.: ** They describe themselves as trustees of the 
company, but they do not promise in their behalf. 
It is a mere description of themselves.’”’ But it was 
held that even if the company would be bound by the 
note, yet as it was unincorporated, and as the defend- 
ants were members thereof, they were, therefore, 
personally liable. 

Sturdivant v. Hull, 59 Me. 172, was an action by the 
payee against the maker of a note in this form: “I 
promise to pay J. S. or order. J. Hull, Treas. St. 
Paul’s Parish.” Held, that it cannot be shown by 
parol that the defendant made the note in behalf of 
said parish and for their sole benefit, and that the in- 
tention of both parties, at the time of giving the note, 
was that the parish and not Hull should be bound. 
Barrow, J., said: ‘He does not say that he promises 
as treasurer, or use any language significative of an in- 
tention to bind his successors in office. The tendency 
of the later decisions is to hold the man who says ‘I 
promise to pay ’ (without stating in the writing itself 
that he promises for or in behalf of any other party), 
responsible personally. That is the plain and direct 
import of the language he uses. ‘I’ is not the lan- 
guage of a corporation or an association. It is that of 
an individual and signer. If such signer appends to 
his signature a description of himself as agent, presi- 
dent, trustee, or treasurer of a corporation, it may 
import a declaration on his part, that, having funds of 
such corporation in his possession, he is willing to be 
responsible, and accordingly makes himself responsi- 
ble fora debt of theirs. And this descriptio persone 
may aid him in the keeping and adjustment of his ac- 
counts with his different principals. But without 
some words in the contract importing that he prom- 
ises for or in behalf of his principal, he cannot avoid 
the personal liability he has thus assumed.” 

In Savage v. Rix, 9 N. H. 263, the note, which was 
not negotiable, was in this form: ‘‘ We jointly and 
severally promise to pay J. S., in official capacity. R., 
C. and B., Whitefield Road Committee.’”’ Held, that 
even if the defendants had authority to bind the town 
by the note, they did not bind it by the note as made, 
but bound themselves. See opinion by Ch. J. Par- 
ker. 

In Kean v. Davis, Spencer (N. J.), 429, the action 
was brought by an indorsee against the drawer of a 
draft payable to the order of ‘‘ The Elizabethtown R. 
R. Co.”” Signed ‘‘John Kean, Pres’t Elizabethtown 
R. R. Co.,’’ and indorsed, ‘‘ The Elizabethtown R. R. 
Co., by John Kean, President.’’ Carpenter, J. ‘Is 


the defendant personally liable on this bill as drawer; 
and if so prima facie, can he discharge himself by 





proving that the agreement was really made by him, 
by the authority, and as an officer or agent of an in- 
corporated company, and that the plaintiff knew these 
facts, at the time when this bill was received?’’ Held, 
that the construction of the draft, in order to ascer- 
tain the liability or otherwise of the defendant, is 
matter of law; and of consequence, that parol evi- 
dence is inadmissible to discharge such liability; that 
the indorsement was the act of the company by its 
officer, but that the drawing was his individual act. 

In Arnold v. Sprague, 34 Vt. 402, a non-negotiable 
draft was directed to “‘ E. Sprague,”’ and accepted by 
him verbally. The acceptance was unqualified and 
absolute on the part of the defendant, and so under- 
stood by the plaintiff. Aldis, J. ‘‘ The whole liability 
must be made out on the written instrument itself. 
Parol evidence is not admissible to vary the legal ef- 
fect of the bill. There is nothing on the face of the 
instrument to show that he was agent. There can be 
no doubt, therefore, that he is personally liable on the 
acceptance, though his agency was in fact known to 
the plaintiff." As the acceptance was by parol, it is 
incorrect to say that the whole liability must be made 
out on the written instrument. As the bill was di- 
rected to the defendant, no one but the drawee could 
accept it; and unless he accepted the bill, drawn upon 
himself personally, in the seuse that he rendered him- 
self personally liable, he did not accept it atall. “If 
a bill be drawn on meI must accept it so as to make 
myself personally liable or not at all; for no one but 
the drawee can accept. See Mare v. Charles, supra; 
Alexander v. Sizer, post. 

Collins v. Buckeye State Ins. Co., 17 O. (N. 8.) 215, 
was an action by the payee against the maker of a 
note which read: ‘‘I promise to pay to the order of 
the Buckeye State Ins. Co. (Signed) E. Collins, 
Agent.” ‘‘ We think that the notes are the individual 
notes of Collins, notwithstanding the knowledge of 
his agency; and that it is not competent for him, by 
proof of that agency and knowledge, or by other parol 
proof, to vary the effect of the notes, by showing his 
intention to bind the principal only.” See opinion by 
Welch, J. 

In Scott v. Baker, 3 West Va. 285, the action was by 
the payee of a note which read: ‘‘ We promise to pay 
J. B. or order. W.S., Pres't Blannerhassett Oil Co. 
W. H., Treas.’’ The defendants objected to the note 
being given in evidence, on the ground that it pur- 
ported to be the promise of the company, and not of 
themselves, but the court overruled the objection, and 
admitted the note in evidence. It seems no evidence 
was offered by the defendants for the purpose of ex- 
onerating themselves from liability. Held, that the 
note purported to be the individual promise of the 
signers. 

In Rand vy. Hale, id. 495, the action was by the 
payee agaiust the drawer of a draft signed ‘“‘C. Hale, 
Pres’t.’’ The defendant proved facts tending to show 
that the company, and not himself, was the drawer of 
the bill. Whether the court held such evidence inad- 
missible, or whether they deemed it insufficient to 
discharge the defendant from liability, does not clearly 
appear. But from the words used and the cases 
quoted, it seems to be the opinion of that court, that 
an agent, in order to exempt himself from liability, 
must execute the instrument in the name and on be- 
half of the principal. 


(To be Continued.) 
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OBITER DICTA. 


Dundreary says, “‘They’ve T-t-t-tweed the old fel- 
lab at last.” 


An Irish judge said to a culprit he had just sen- 
tenced to be hanged, “I hope this will be a warning to 
you in the future.” 

A lawyer was recently committed for making a 
motion in court. The motion consisted in throwing 
an ink bottle. 

Speaking of a lawyer who had recently died, a pro- 
fessional said, ‘‘ He left very few effects.’’ ‘‘ That is 
not remarkable,”’ said another, ‘“‘he had very few 
causes.”’ 


“Prisoner at the bar,” said a pompous judge, who 
had just pronounced sentence of death, ‘‘ you will 
soon appear before another, and perhaps a better 
judge.” 

After a cause had been partly tried, it was discov- 
ered that one of the jury was entirely deaf. The 
sheriff said that this would do no harm, as he had 
given to the juryman a written statement of what ver- 
dict the jury would agree upon. 

Professor Richard A. Proctor, the astronomer, says 
that a scientist is less credulous than any other man, 
unless it bealawyer. Wethink it may be proved that 
a lawyer is very credulous for his own side, and usually 
has great faith in religion. 

A curious mode of trying the title to land is prac- 
ticed in Hindostan. Two holes are dug in the dis- 
puted spot, in each of which the plaintiffs and de- 
fendant’s lawyers put one of their legs, and remain 
there until one of them is tired, in which case his 
client is defeated In this country it is the client and 
not the lawyer, who puts his foot in it. 


Ata session just held, the judge asked an Irish po- 
liceman, named O’Connell, ‘‘ When did you last see 
your sister?”’ The policeman replied, ‘* The last time 
I saw her, my lord, was about eight months ago, when 
she called at my house, and I was out.” Here the 
court broke into a roar of laughter. The judge — 
“Then you did not see her on that occasion?”’ The 
Irishman answered, ‘‘ No, my lord, I wasn’t there,” at 
which everybody roared again. 


In one of the western counties of Texas, not long 
since, a man was tried and found guilty of stealing a 
pig. In writing out the verdict, the foreman wrote, 
** Wee fine the prisner knot gilty."” One of the jury, 
who had seen the inside. of a school-house, wanted 
some slight change made in the spelling of the verdict, 
but the foreman whispered, “I know that spelling is 
sorter shaky, but you have to pander to the sheriff and 
the judge and the district clerk, for that’s the way they 
allspell. If I was to spell a verdict right, and they 
were to find it out, the whole jury would be indicted 
next term of the court, and we would not even get our 
jury fee for this day’s work. You see they have got 
the drop on us. Let us not exasperate them as long as 
they are in power.”’ 





RECENT BANKRUPTCY DECISIONS. 
ACKNOWLEDGMENT. 


Notary public may take.—A notary public has the 
authority to take acknowledgments of letters of attor- 
ney. Inre McDuffee, 14. N. B. Reg. 336. 

ASSIGNMENT. 

Under State laws void.—A general assignment for the 
equal benefit of all creditors is void, as against an 
assignee in bankruptcy, being at war with the policy 
of the Bankrupt Law. The same rule was applicable 
to the Law of 1841. Such has always been the rule 
under each successive English act, and is now a matter 
of statutory provision in England. The rule, that 
where a statute is taken from another country or State 
which has received a judicial interpretation, the pre- 
sumption will be that such interpretation is also 
adopted. Held, to be applicable in this instance, with 
more than ordinary force. In the Laws of 1876, the 
judicial interpretation which, in England, held general 
assignments to be void, as against a claimant under the 
Bankrupt Law, has been expressly adopted by adding 
the words “‘ or to defeat the operation of the act.”’ It 
was this effect in England which the courts declared 
avoided such transfers. Globe Inswrance Company v. 
Cleveland Insurance Company, 14 N. B. Reg. 311. 


CHATTEL MORTGAGE. 


When valid.— A mortgage of chattels where the 
mortgagor is permitted to sell the goods in the usual 
course of trade is not void pe~ se. A mortgage of 
after-acquired chattels is valid under the law of Massa- 
chusetts. A mortgage is not a preference, where the 
debt is secured by a prior mortgage covering goods 
subsequently acquired, if both mortgages cover the 
same goods. Where subsequent and prior mortgage 
do not cover the same goods, the former is liable to be 
set aside as a preference as to all goods not included in 
the letter. Brett v. Carter, 14 N. B. Reg. 301. 


CONSTITUTIONAL LAW. 


Exemption.— The provision in the Bankrupt Law 
allowiug the exemption given by the State laws 
whether they are valid or not, is constitutional. Inre 
John W. A. Smith, 14 N. B. Reg. 295. 

CREDITOR. 

When he may prove his debt.— If the assignee accepts 
the amount received by a preferred creditor, after he 
has put in his proof, and the creditor has put in con- 
siderable prvof before the special examiner, to whom 
the action has been referred, and dismisses his suit 
upon payment of costs, this is a surrender, and the 
creditor may prove his debt. The provision which 
prevents a creditor, in case of actual fraud, from prov- 
ing more than a moiety of his debt, only applies when 
there has been a recovery. A mere fraud on the Bank- 
rupt Law, by accepting a preferen¢e in violation of its 
provisions, is not an actual fraud. In re John Riorden, 
14.N. B. Reg. 382. 

INJUNCTION. 

When it becomes operative.— An action issued in an 
involuntary case ceases to operate as soon as the debtor 
is adjudged bankrupt, and a party is not liable for con- 
tempt for doing an act prohibited by it after that time. 
In the absence of an injunction, a party is not liable 
for a contempt for selling property under a decree of 
foreclosure entered before the adjudication of bank- 
ruptcy, or for entering up a judgment for the defi- 
ciency against the bankrupt. The mere filing of a 
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petition in involuntary bankruptcy does not divest the 

jurisdiction of a State court over an action to fore- 

close a mortgage. In re Irving, 14 N. B. Reg. 289. 
MORTGAGE. 

When valid.— The holder of a mortgage containing 
a power of sale may become a purchaser at a sale under 
the power if the mortgage so provides. The power to 
execute a deed in the mortgagor’s name, and as his 
attorney, is not affected by his bankruptcy, although 
the sale under the power contained in the mortgage, 
took place after the commencement of the proceedings 
in bankruptcy. Hall v. Bliss, 14 N. B. Reg. 329. 

SET-OFF. 

When allowable.— A party who holds stock of the 
bankrupt, as collateral for a certain debt, which was 
overdue at the commencement of the proceedings in 
bankruptcy, may, if he has the power to sell the stock, 
retain the surplus by way of set-off on another claim, 
which he holds against the bankrupt. When one part- 
ner pledges his property as security fora firm debt the 
creditor may prove his full claim against the firm with- 
out a valuation of the securities. Ex parte Whiting, 
14 N. B. Reg. 307. 

USURY. 

When right to raise defense of, barred.—Where asale is 
made after the commencement of proceedings in bank- 
ruptcy, under a decree entered before the adjudication 
in an action to foreclose a mortgage in a State court, and 
a decree for the deficiency is entered against the bank- 
rupt, the decree is a bar to the right of the assignee to 
raise the question of usury in regard to the mortgage. 
Cutter, assignee, v. Dingee, 14 N. B. Reg. 294. 


——__>__-———_ 


RAILWAY PASSENGERS AND UNSEEN CON- 
DITIONS ON TICKETS AND RECEIPTS. 


ECENT English decisions are not entirely harmo- 
nious as to the effect of the conditions printed 
upon the back of railway tickets and receipts. In 
Henderson v. Stevenson, L. R., 2 Sc. & Div. App. 470; 
8. C., 12 Alb. Law J. 136, the House of Lords decided 
in effect that a man was not bound by conditions 
printed upon the back of a ticket, which conditions 
had never been brought to his notice, and which, as a 
matter of fact, he was proved never to have seen. 
There was in that case no reference upon the face of 
the ticket to the conditions on the back. But in the 
case of Harris v. The Great Western Railway Co., L. 
R., 1 Q. B. D. 515, subsequently decided by the Court 
of Queen’s Bench, it was held that conditions upon 
the back of a receipt were binding where there was, 
in legible type, upon the face of the ticket, the words, 
‘** Left subject to the conditions upon the other side.” 
The Common Pleas Division, however, in Parker v. 
Southeastern Railway Co., 34 L. T. Rep. (N. 8S.) 654, 
decided that conditions upon the back of a ticket were 
not binding where they were referred to on the face 
of the ticket by the words, ‘‘ See back.”’ 

One or both the latter cases will probably come be- 
fore the Court of Appeal, and the Law Times gives the 
following reasons for believing that the decision of 
the Common Pleas Division will be sustained: 

“In Harris’s case, Mr. Justice Blackburn, after hay- 
ing noticed Henderson v. Stevenson, apparently not 
with entire satisfaction, went on to say (34 L. T. Rep. 
[N. S8.] 651): ‘In the present case the ticket has on the 
face of it a plain and unequivocal reference to the 
conditions printed on the back of it, and any person 
who read that reference could without difficulty look 





at the back and see what the conditions were; aud 
that being so, the question comes to be, whether the 
plaintiff is not precluded from setting up that Mr. 
Harris, who acted for her in taking that ticket, never 
looked at the face of the ticket, or bestowed a thought 
on what the conditions were. In other words, the 
question is, whether, by depositing the goods and 
taking this ticket, he did not so act as to assert to the 
defendants that he had looked at and read the ticket, 
and ascertained its terms, or was content to be bound 
by without ascertaining them, and so induced them to 
enter into the contract with him in the belief that he 
had assented to its terms. I think he has so acted.’ 
To put the learned judge’s argument in a somewhat 
briefer form, what was running in his head was proba- 
bly this: Is it not equitable, under the circumstances, 
to hold that the plaintiff's agent, though he had not 
actual, yet had constructive notice of the contents of 
the ticket? This argument is one worthy of seri- 
ous consideration, and one which will no doubt be 
very carefully examined by the courts of appeal on 
a future occasion; but we think that it is suscepti- 
ble of an answer which would very possibly have 
been put forward by the plaintiffs counsel, if the 
view of the case taken by Mr. Justice Blackburn had 
been suggested during the argument. What is con- 
structive notice? The same definition has been given 
in clear terms by two eminent judges. ‘ Constructive 
notice I take to be in its nature no more than evidence 
of notice, the presumption of which are so violent that 
the court will not allow even of its being contro- 
verted.’ Per Chief Baron Eyre, Plwmb v. Fluitt, 2 
Anst. 432, 488. ‘Constructive notice is knowledge 
which the court imputes to a party upon a presump- 
tion so strong that it cannot be allowed to be rebutted 
that the knowledge must have been communicated.’ 
Per Vice-Chancellor Turner, Hewitt v. Loosemore, 9 
Hare, 449, 455. Under what circumstances, then, will 
this presumptio juris et de jure be opposed to a party 
pleading ignorance of the contents of a document? 
It will be so opposed, first, where the party has been 
put upon inquiry, to use the technical phrase, as to the 
nature or contents of a document; and, secondly, 
where he has fraudulently abstained from making 
such inquiry. Per Vice-Chancellor Wigram, Jones v. 
Smith, 1 Hare, 43, 55. Now, it would of course be 
absurd to impute fraud to the plaintiff's agent in 
Harris’s case ; but was he by the reference on the face 
of the ticket to the conditions on the back so put 
upon inquiry as to such conditions, and thus so af- 
fected with constructive notice of them as to be es- 
topped from asserting his ignorance of their nature? 
We are of opinion that he was not. Every case of 
constructive notice must stand on its own peculiar 
circumstances. Story’s Eq. Jurisp., § 399, et seq. Any 
person, said Mr. Justice Blackburn, who read the 
reference on the face of the ticket, could without dif- 
ficulty look at the back, and see what the conditions 
were. This may be readily admitted, but we respect- 
fully submit that the question at law would be, not 
whether he could, but whether he did read the refer- 
ence. He would be estopped from denying it, the 
learned judge asserted, and quoted Freeman v. Cooke, 
2 Ex. 654. We never heard that the principle of this 
decision was ever understood as applying to any cases 
but those in which actual or constructive fraud or neg- 
ligence was involved, and we take the liberty of di- 
recting Mr. Justice Blackburn’s attention to what was 
said by tvo very eminent judges in the identical case 
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he cited (p. 657): ‘It would seem,’ remarked Parke, 
B., ‘that the negligence must be in the nature of a 
neglect of some duty cast upon the party who is guilty 
of it.’ and Alderson, B., followed this up by ob- 
serving, ‘A person cannot be said to be culpable in 
not doing a particular thing unless it is his duty to do 
it.’ We think with the Common Pleas Division that 
it would be hard upon travelers to hold that they are 
in duty bound to read, mark, learn, and inwardly di- 
gest the contents of every document put into their 
hands by railway officials without an express intima- 
tion that they are expected to do so, and perhaps miss 
their trains in the meantime. Indeed, we should be 
disposed to go a step further, and to say that in our 
opinion, even if a traveler had seen and read a refer- 
ence to the back of any ticket or other document, he 
yet would not be guilty of culpable negligence in not 
turning to what might prove to be nothing more than 
an advertisement of a patent corn flour or a new sew- 
ing machine.”’ 
—__>_——_ 


METHODS OF ADMINISTERING JUDICIAL 
OATHS. 


\ HEN a Galla of Abyssinia sits down over a pit 

covered with a hide, imprecating that be may fall 
into a pit if he breaks his word, or when in our police- 
courts we make a Chinaman swear by taking an earth- 
ern saucer and breaking it on the rail in front of the 
witness-box, signifying, as the interpreter then puts it 
in words, “If you do not tell the truth your soul will 
be cracked like this saucer,’’ we have here two full 
oaths, of which the penalty, magical or religious, is 
shown in pantomime before us. By the way, the Eng- 
lish judges who authorized this last sensational cere- 
mony must have believed that they were calling on a 
Chinaman to take a judicial oath after the manner of 
his own country; but they acted under a mistake, for 
in fact the Chinese use no oaths at all in their law 
courts. Now we have to distinguish these real oaths 
from mere asseverations, in which emphatic terms or 
descriptive gestures are introduced merely for the 
purpose of showing the strength of resolve in the 
declarer’s mind. Where, then, does the difference lie 
between the two? It is to be found in the incurring 
of supernatural penalty. There would be no difficulty 
at all in clearing up the question were it not that theo- 
logians have set up a distinction between oaths of im- 
precation and oaths of witness. Such subtleties, how- 
ever, looked at from a practical point of view, are 
seen to be casuistic cobwebs which a touch of the 
rough broom of common sense will sweep away. The 
practical question is this: Does the swearer mean 
that by going through the ceremony he brings on him- 
self, if he breaks faith, some special magic harm, or 
divine displeasure and punishment? If so, the oath 
is practically imprecatory; if not, it is futile, want- 
ing the very sanction which ‘gives it legal value. It 
does not matter whether the imprecation is stated, or 
only implied. When a Bedouin picks up a straw, and 
swears by him who made it grow and wither, there is 
no need to accompany this with a homily on the fate 
of the perjured. This reticence is so usual in the 
world that as often as not we have to go outside the 
actual formula and ceremony to learn what their full 
intention is. 

Let us now examine some typical forms of oath. 
The rude natives of New Guinea swear by the sun, or 
by acertain mountain, or bya weapon, that the sun 





may burn them, if they lie. The even ruder savages 
of the Brazilian forests, to confirm their words, raise 
the hand over the head or thrust it into their hair, or 
they will touch the points of their weapons. These 
two accounts of savage ceremony introduce us to cus- 
toma well known to nations of higher culture. The 
raising of the hand toward the sky seems to mean 
here what it does elsewhere. It is in gesture calling 
on the heaven-god to smite the perjurer with his 
thunderbolt. The touching of the head, again carries 
its meaning among these Brazilians, almost as plainly 
as in Africa, where we find men swearing by their 
heads or limbs, in the belief that they would wither 
if forsworn; or as when among the old Prussians a 
man would lay his right hand on his own neck, and 
his left on the holy oak, saying, ‘‘ May Perkum (the 
thunder-god) destroy me!’ As to swearing by weapons 
another graphic instance of its original meaning comes 
from Aracan, where the witness, swearing to speak 
the truth, takes in his hand a musket, a sword, a 
spear, a tiger’s tusk, a crocodile’s tooth, and a thun- 
derbolt (that is, of course, a stone celt). The oath by 
the weapon not only lasted on through classic ages, 
but remained so common in Christendom that it was 
expressly forbidden by a synod. Even in the seven- 
teenth century to swear on the sword (like Hamlet’s 
friend in the ghost scene) was still a legal oath in Hol- 
stein. As for holding up the hand to invoke the per- 
sonal divine sky, the successor of this primitive ges- 
ture remains to this day among the chief acts in the 
solemn oaths of European nations. 

It could scarcely be shown more clearly with what 
childlike imagination the savage conceives that a sym- 
bolic action, such as touching his head or his spear, 
will somehow pass into reality. In connection with 
this group of oaths, we can carry yet a step farther 
the illustration of the way men’s minds work in this 
primitive stage of association of ideas. One of the 
accounts from New Guinea is that the swearer, hold- 
ing up an arrow, calls on Heaven to punish him if he 
lies; but by turning the arrow the other way the oath 
can be neutralized. This is magic allover. What one 
symbol can do the reverse symbol can undo. True to 
the laws of primitive magical reasoning, uncultured 
men elsewhere still carry on the symbolic reversal of 
their oaths. An Abyssinian chief, who had sworn an 
oath he disliked, has been seen to scrape it off his 
tongue and spit it out. There are still places in Ger- 
many where the false witness reckons to escape the 
spiritual consequences of perjury by crooking one fin- 
ger, to make it, I suppose, not a straight but a crooked 
oath, or he puts his left hand to his side to neutralize 
what the right hand is doing. Here is the idea of our 
“ over the left;’’ but so far as I know this has come 
down with us to mere schoolboy’s shuffling. 

A group of instructive rites belong to Central and 
North Asia. Probably to this day there may be seen 
in Russian law courts in Siberia the oath on the bear’s 
head. When an Ostyak is to be sworn, a bear’s head 
is brought into court, and the man makes believe to 
bite at it, calling on the bear to devour him in like 
manner if he does not tell the truth. Now, the mean- 
ing of this act goes beyond magic and into religion, 
for we hear in the religion of bear worship, among 
people who believe that this wise and divine beast 
knows what goes on and will come and punish them. 
Nor need one wonder at this, for the idea that the 
bear will hear and come if called on is familiar to 
German mythology. I was interested to find it still in 
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survival in Switzerland a few years ago, when a peas- 
ant woman, whom a mischievous little English boy 
had irritated beyond endurance, pronounced the an- 
cient awful imprecation, ‘“*The bear take thee!” (der 
Bir nimm dich!) Among the hill tribes of India a 
tiger’s skin is sworn on in the same sense as the bear’s 
head among the Ostayaks. Rivers again, which to 
the savage and barbarian are intelligent and personal 
divinities, are sworn by, in strong belief that their 
waters will punish him who takes their name in vain. 
—Macmillan’s Magazine. 


—_——_@——__——. 
NOTE OF ENGLISH CASE. 


NICE point relating to the liability of carriers was 
raised in the Court of Appeal in the recently re- 
ported case of Morritt v. The North-Eastern Railway 
Company (34 L. T. Rep. [N.8.] 940). The plaintiff, a pas- 
senger by the defendants’ railway, on reaching his des- 
tination, found that two pictures which he had given in 
charge to a porter for conveyance in the train by which 
he was to travel, had not been transferred to the proper 
train. When they were ultimately delivered to the 
plaintiff it was found they had been carried beyond 
their destination and considerably damaged. They 
were above the value of £10, but the value had not 
been declared according to 1 Will. 4, c. 68, which pro- 
vides that no common carrier by land for hire shall be 
liable for injury to any article of the description of 
paintings, engravings, or pictures contained in any 
parcel which shall have been delivered for carriage 
when the value of such article or articles shall exceed 
the sum of £10 unless an increased charge is duly paid. 
The Queen’s Bench heid that this provision protected 
the defendants, inasmuch as there had been no decla- 
ration of value or payment of an increased charge. 
The plaintiff, however, urged that the words “loss and 
injury ’’ tothe property must be limited to the journey 
covered by the contract for carriage, and that the pro- 
vision could have no reference to a case like his where 
the defendants had by their negligence exposed the pic- 
tures in a manner never contemplated when the con- 
tract was made. Besides this, it was urged that the 
defendants were, at all events, liable as bailees without 
reward for what happened to the pictures on the com- 
pany’s premises beyond the destination. There ap- 
peared to have been no evidence which would justify 
a consideration of the defendants’ liability for injury 
in the latter case. The Court of Appeal was unani- 
mous in holding that the Carriers’ Act protected the 
defendants under the circumstances. ‘‘The question 
we have to decide,’’ remarked Lord Justice Mellish, 
‘*is whether, if goods, which are within the Carriers’ 
Act, are given to the carriers, and then by their negli- 
gence are carried beyond their destination and dam- 
aged, the injury is one for which the carriers are not 
liable within the meaning of the Act.’ His Lordship 
was of the opinion in common with the rest of the 
court, that the case came within that Act. The point of 
the case after all was really whether or not the damage 
was done while the pictures were in the defendants’ 
charge as carriers. If this is answered in the affirma- 
tive then the defendants are protected by the Act. 
This was the view of the case taken by Lord Justice 
James. The only doubt raised was due to a decision 
upon the law of carriers before the Carriers’ Act was 
passed. In Garnett v. Willan (5 B. & A. 53), the court 
decided that where there was a special contract in 
which the carrier’s liability was limited to a certain 





amount unless an insurance was paid, the damage 
must arise directly out of the special contract to free 
the carrier from liability. This decision, however, 
could not be insisted upon as a direct authority in 
opposition to the view taken by the Court of Appeal 
of the objects of the Carriers’ Act. 


———_>_____—. 


CORRESPONDENCE. 
TARRYTOWN, N. Y., September 23, 1876. 
To the Editor of the Albany Law Journal: 

Srr — It has lately been stated to me that the Court 
of Appeals of this State has within the present year 
overruled the supposed settled rule that no damages 
could be assessed or allowed for the injury arising 
from raising or lowering the level of a road, no matter 
how great the actual damage may be. Heretofore 
such damage has been held remote and consequential, 
and not to be recovered. 

Now it is asserted that the Court of Appeals has 
held that such damage ought to be assessed and paid. 
Permit me to inquire if you or any of your corre- 
spondents know of such a decision. 

Yours, 


———__>—————— 


COURT OF APPEALS DECISIONS. 


‘THE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Septem- 
ber 26, 1876: 

Remittitur corrected by making the judgment with- 
out costs to either party as against the other — Gour- 
ley v. Campbell. —— Motion granted, with costs of ap- 
peal to the time of making motion, and $10 costs of 
motion — Dalbeck v. Thatcher.—— Motion granted on 
payment of $10 costs and disbursements upon the dis- 
missal — Hall v. Sheehan.— Appeal dismissed, with 
costs — People ex rel. Gray v. Philips.—— Order af- 
firmed, with costs — In re People ex rel. Miller v. Gris- 
wold.— Judgment affirmed, with costs — Middleton 
v. Walter.—— Judgment reversed and judgment or- 
dered for the plaintiff and for a specific performance 
of the contract— Ackerman v. Gorton.— Appeal 
dismissed, with costs — Byrnes v. Drum. 


——__>—__—_ 
NOTES. 


VERY nice point has been raised in England by a 

legal idiot who insists that Marwood does not 
carry out the sentence of death as imposed, because 
the culprit has his neck broken instead of being 
hanged by the neck till he is dead.——At a recent ses- 
sion of the court at Waco, Texas, says a telegram to 
the Galveston News, a general knock down took 
place among the members of the bar. Judge Gerald, 
who was holding court, drew a revolver and therewith 
restored order. He then fined two of the offending 
lawyers $25 each, and another who was most promi- 
nent in the disturbance, $100.——Doubts having arisen 
in England as to whether a soldier in uniform is re- 
quired to remove his cap in a police-court or other 
civil tribunal, attention has been drawn to an order 
issued from the Horse Guards, in 1860, wherein the 
Duke of Cambridge intimated that ‘in the regulations 
of the service a soldier is required to wear his cap at 
courts-martial, but, as the contrary usage prevails in 
civil life, in appearing before a magistrate a soldier not 
under arms shall remove his cap.” 


L. T. Y. 
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‘A writer upon Rufus Choate, in the Albany Law Jour- 
nal, makes sad work of some of the best of the many good 
stories of that extraordinary advocate. The charm of 
those stories is the verbal art which they show. To rob 
them of that is to leave them poor indeed. One of the 
stories which the writer in the Law Journal mutilates is 
that of the shipmaster whom his sailors charged with starv- 
ing them. On cross-examination Choate brought out that 
on the first day of the alleged starvation the sailors had 
had ‘ duff,’ on Tuesday ‘ dundy-funk,’ and on Wednesday 
some squashes, which the captain had bought at a tropical 
island on the voyage. In his summing up Choate put these 
facts to the jury in this way: ‘We stand charged here with 
having underfed these men, gentlemen, when it appears 
upon the testimony of these mutinous ingrates themselves 
that upon Monday they had the toothsome and wholesome 
duff, upon Tuesday the nutritious and delicious dundy- 
funk, and upon Wednesday the captain dealt out to them 
with his own hand—aye, gentlemen, with his own paternal 
hand—squashes; not the cold and shriveled vegetable of 
our northern clime, but the gorgeous, the luxuriant, the 
exuberant squash of the tropics.’ ’’—New York World. 


Our poor article on Choate seems to suffer at the 
hands of the venerable gentleman who write minor 
items for the New York newspapers. In answer to 
the above we say, as we said in answer to The Tribune’s 
strictures on our version of the story about Chief- 
Justice Shaw, that we adopted Mr. Parker's narration, 
and as he was the intimate friend and biographer of 
Mr. Choate, and took notes of many of his speeches, 
he is rather more apt to be right than the clever young 
gentleman of the New York press. If the matter 
were worth serious consideration, we could argue that 
Mr. Choate must have laid stress on the captain’s dis- 
tribution of the few onions rather than of the plenti- 
ful squashes, because of the well-known virtue of the 
former as a remedy for scurvy, a disease to which 
sailors are peculiarly subject. And then we hardly 
think Mr. Choate could ever have been betrayed into 
talking about a ‘‘ gorgeous squash,’’ unless indeed he 
had been reading some of the literary criticism of the 
New York daily newspapers. 


Among the recent deaths none will be more deeply 
felt than that of Mr. N. St. John Green, Dean of the 
Bostou Law School, which took place on the 8th inst. 
The Central Law Journal thus sketches his life: ‘* Mr. 
Green graduated from Harvard College twenty-five 
years ago, and from the Dane Law School ten years 
later. Soon after his admission to the bar, he entered 
into partnership with General Butler, continuing with 
him five or six years, gaining a high reputation and an 
extensive practice. At the close of the war, Mr. Green 
was appointed an instructor in mental philosophy, in 
Harvard College, which position he filled with distine- 
tion until his appointment as lecturer in the Dane Law 
School. The latter post he occupied for several years 
and in it achieved great success. Three years ago he 
refused the lectureship to accept a similar position in 
the Law School of Boston University. His honorable 
and successful connection with this institution is 
widely known. For two years prior to his death, he 
was Dean of the department, and to his ability and 
management the success of the Boston Law School 
is very largely due. As a lawyer Mr. Green had few 
equals. He argued some of the most intricate cases 
which are reported in the Massachusetts Reports. As 
a legal critic his abilities were of the highest order. 
In his death, there is a vacancy left which will not 
soon be filled. 





C. D. Allmy, city attorney of Des Moines, Iowa, 
appeared against a prisoner who had been guilty of 
another crime than that upon which he was held, but 
in order to procure a warrant it was necessary to send 
along distance. Seeing that there was no case against 
the accused upon the charge made, he addressed the 
court for’eight hours until a warrant could be procured 
upon the other charge, and the prisoner arrested 
thereupon. —— M. Crugy, a journalist in France, de- 
prived of his position by the coup d'etat, has begun 
suit against Baron Haussman and M. Devienne, a 
Judge, who sentenced him, for damages laid at $60,000. 
This is likely to make revolutions more expensive than 
railroad accidents. 


In the United States Circuit Court at Providence, 
R. I., on the 25th inst., Judge Knowles delivered an 
opinion of the court (Judges Clifford and Knowles) in 
the case of United States v. Rowland G. Hazzard. 
The action was to recover the sum of $17,451 for tax on 
defendant’s income in 1868. The defendant plead in bar 
to recovery the payment by the defendant of the asses- 
ment made by the United States Assistant Assessor, 
with the added penalty of fifty per cent. United 
States Attorney Gardner demurred to this and other 
pleas. An opinion of the court sustains the demurrer, 
following the principle of the decision of the United 
States Supreme Court in the case of The Dollar Sav- 
ings Bank v. The United States. The case is import- 
ant as the first one instituted to recover an income 
tax after a citizen had paid the tax assessed bya 
United States Assessor, with fifty per cent penalty. 
The judgment of the court sustains such action.—— 
The counsel for Ann Eliza Young having refused to 
give the indemnity bond required in her suit for di- 
voree, by the United States Marshal, of Utah, Judge 
Schefer has ordered the release of the property of 
Brigham Young and return of execution unsatisfied. 
The attorneys for the plaintiff gave notice for an at- 
tachment against the defendant, requiring him to 
show cause why he should not be punished for con- 
tempt. 


The last act of the session amended the law relating 
to ‘“‘crossed checks.’’ The vicissitudes of this mea- 
sure have been of no ordinary character, and although 
at the eleventh hour a radical change was made in the 
aim and scope of the bill, Mr. Hubbard writes to the 
Times on Tuesday last, declaring that this act will be 
so fraught with evil, that an early opportunity must 
be taken to procure substantial amendments. The 
act is now in operation, repealing two former acts. 
There are now general and special crossings. A ‘‘ gen- 
eral crossing’? means where a check bears across its 
face an addition of the words ‘‘and company,” or an 
abbreviation thereof between two parallel transverse 
lines or two parallel transverse lines simply, and with 
or without the words ‘‘not negotiable.”’ A ‘special 
crossing”’ is where the name of a banker is put. The 
public is now informed ‘‘ that where a check is un- 
crossed a lawful holder may cross it generally or spe- 
cially. Where a check is crossed generally a lawful 
holder may cross it specially. Where a check is 


crossed generally or specially a lawful holder may add 
the words ‘not negotiable.’ Where a check is crossed 
specially the banker to whom it is crossed may again 
cross it to another banker, his agent, for collection.” 
A crossing authorized by this act is to be deemed a 
material part of the check, and it is not lawful for any 
person to obliterate or, except as authorized by the 
act, to add to or alter the crossing.—Law Times. 
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CURRENT TOPICS. 


yeeravas advantages may flow from frequent 

popular elections, they seriously interfere with 
the business of the courts. During two months 
preceding the presidential election the greater por- 
tion of the prominent members of the bar through- 
out the country devote themselves to political labor. 
In the meantime such legal work as they have 
undertaken to do gets the go-by, and the interest of 
the client is sacrificed for the benefit of the coun- 
sel’s political party. There are, to be sure, some 
members of the profession who will not let an elec- 
tion canvass interfere with their regular business, 
but they are comparatively few and are frequently 
prevented from pushing litigated cases by the cir- 
cumstance that an opponent or an associate is out 
electioneering. Then the judiciary in those States 
where the bench is selected by the popular voice 
are liable to be more interested in the result of the 
coming vote than in the affairs of their courts, and 
even in those sections where the office is filled 
by appointment, judges are not above taking an 
So take it all in all, the 
sixty days preceding the date of choosing presi- 
As this 
period immediately succeeds the summer vacation, 
we have once in four years an interval of four 
months, during which litigation before the courts 
makes no progress. The lawyers themselves are 
however to blame for this, but if loss falls upon 
their clients therefrom, such clients may have the 
satisfaction of knowing that a greater loss falls 
upon their counsel, inasmuch as by delay litigation 


active part in a canvass. 


dential electors may be counted as dies non. 


is discouraged, and the lawyers lose business. 
There is consolation also for the profession in the 
fact that the election interferes with other kinds of 
It does not do this, however, to the ex- 
tent it does with legal business. 


business. 


The reports of decisions in some of the States 
are filled with cases of no value, even locally, and 
have the matter in them expanded by double leads 
and other contrivances for making a small amount 
of reading stretch over a great amount of space. 
In addition to this, we see a growing disposjtion to 
make some of them a mortuary record of the bar of 
the State. We find a gross case of this diversion 
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‘bulk and consequently its cost. 





from the proper purpose in 6th Heiskell, which was 
issued in the latter part of 1874, where the report 
of a bar meeting held to commemorate the memory 
of a member of the Knoxville bar, who died in 
1864, is published in full. The deceased person 
held at the time of his death or previously no ju- 
dicial office, and in fact had spent the greater part 
of his life in the military service and not asa law- 
yer. We doubt the propriety of publishing even 
obituary notices of judges on the bench who die, in 
volumes of reports. The proceedings of bar meet- 
ings are entirely out of place. They add nothing 
to the value of the report, while they increase its 
The memory of a 
great jurist is kept alive by the results he leaves 
behind, and not by a dozen printed pages in the 
after part of a volume of reports. 


To most people the idea of ever settling radical 
disputes between nations, otherwise than by war, 
seems a chimerical one, and conferences designed 
to introduce a code of international law as a harm- 
less amusement, to be indulged in by those having 
plenty of time on their hands and money to spare. 
Yet we doubt if any association of individuals was 
ever formed whose influence toward the well-being 
of mankind has been as great as will be that whose 
American branch met in Philadelphia on the 28th 
of last month. To be sure war has not yet been 
banished from the face of the earth, nor do we ex- 
pect that it will be during the life-time of any one 
now living. But war is no longer the normal con- 
dition of the civilized portion of the race, and the 
interests of different nations are becoming so inter- 
twined that peace is fast becoming the only condition 
such nations can afford. Yet there are many occa- 
sions for misunderstandings, which may lead to war, 
and these occasions can best be removed or dimin- 
ished by mutual consultation of the jurisconsults of 
the leading nations. Then there are many ways in 
which the intercourse of the various peoples may 
be made more convenient and profitable. Many of 
the rules which now go to make up the law of 
nations are imperfectly understood and of doubtful 
authority. In no way can they be reduced to cer- 
tainty and brought into authority except through 
an international code. Such a code, compiled under 
the direction of the society mentioned, we regard 
as one of the events of the near future. 


It has been for years a subject of discussion 
whether election by popular vote or appointment 
by the executive or legislature, secured the best 
judges. The old method was by executive appoint- 
ment, but the tendency has been of late years to- 
ward a choice by election. There isa strong feel- 
ing, however, especially among educated men, that 
the new system has not improved our judiciary. 
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Yet it is claimed that it has not made a detrimental 
change, that while perhaps the same style of men 
are not selected by the people as would be by the 
executive, just as good a style is. We have perhaps 
not yet tested the elective system a sufficient length 
of time to determine whether it will give us better 
or worse judges than we have heretofore had. In 
this State we have, as a rule, secured excellent men 
for our courts of record, and although there have 
been a few who have not shed luster upon the 
positions they occupied, we are confident that, take 
them as a whole, our judges will compare very 
favorably with those presiding in the federal courts 
where the places are filled by appointment. The 
inferior magistracy has, however, much deteriorated, 
especially in the cities, the officers being very 
largely chosen from among professional politicians. 
If the influence of the bar should hereafter so 
decline that it shall have no weight in determining 
who will fill the higher judicial places, the same re- 
sult may follow there as has in the lower. We trust, 
however, before that time, to have a State bar asso- 
ciation strong enough to protect these important 
offices from falling into the hands of the professional 
politicians. 


We daily hear of swindles practiced upon farmers, 
by inducing them to sign notes in payment of some 
worthless article, an agreement being in each case 
made to return the note in case the representations 
made by the party taking such note are not true. Of 
course such party would never be heard from again, 
but the note would turn up in the hands of an inno- 
cent purchaser for value. The latest appearance of 
this kind of fraud is chronicled in New Hampshire, 
where certain lightning rod men have been operat- 
ing. Numerous agriculturists have been induced 
to sign negotiable obligations, for, as they supposed, 
small amounts, but which have since turned up to 
be for one hundred and fifty dollars each. We 
trust the New Hampshire courts will deal with these 
instruments, if an opportunity occurs, as they de- 
serve. The holder who brings action is in no case 
innocent, though it may be difficult to show him 
not so. Yet we think in every case evidence of 
knowledge sufficient to submit to the jury could be 
found, and such a question of fact being once be- 
fore a jury, there would be no doubt as to the result. 


One of the parties in the case of Moulton v. Beech- 
er is anxious to have the venue changed to a county 
where persons may be found who have never heard 
of the controversy out of which the case springs, 
and Franklin is suggested as such a county. If a 
county can be discovered, where if the matter is re- 
moved thereto it will never be heard of again, we 
are confident that the common voice of the people 
of the first and second departments will demand 
that a change of venue be made. 








We give in the present number some extracts from 
an address delivered by Special Commissioner Finch, 
of Indiana, upon the subject of State supervision of 
insurance companies. Mr. Finch regards such 
supervision as productive of more harm than good, 
and intimates that it fails to accomplish the end it 
aims at—the protection of the holders of policies 
from fraud. We cannot see that such bas been the 
result. Frauds are perpetrated notwithstanding the 
laws, but that does not show that the laws do not 
prevent fraud. While governmental interference 
with business carried on by individuals is, as a rule, 
detrimental to all concerned, such we think will not 
be found to be usually the case where the business 
is carried on by corporations. These institutions 
are created by the State, and can live and move 
only under its nurturing care. A corporation is 
liable only to a limited extent, and can act only 
through agents. To say that the State shall not 
define what its own creation may und may not 
do, because governmental interference in the affairs 
of individuals is impolitic and wrong, is going, we 
think, too far. The public opinion upon the sub- 
ject is not in error. The people believe that they 
are liable to be cheated, because they are daily 
cheated. To protect themselves against this lia- 
bility they enact laws that are more or less effective. 
The fact is, that a corporation and an individual do 
not deal with each other on equal terms. The indi- 
vidual is bound to the fullest extent to what he 
agrees, while the corporation can often shield itself 
against a hard condition by showing that the agent 
acted without authority. Add to this the personal 
irresponsibility of about all having any interest in 
the corporation, whether as stockholders or direct- 
ors, and sufficient reasons will appear for a very 
strict supervision by the State over the conduct of 
the affairs of these bodies. 





It is daily the wonder of people outside of the 
profession why there is so much difference in the 
professional success of men of apparently equal 
talent, having equal advantages, and starting upon 
their career with equal prospects. And the wonder 
is greater when those possessing unquestionable 
ability and having all the advantages of culture are 
outstripped by persc as of inferior abilities and with 
the most meagre education, both general and pro- 
fessional. Yet to the experienced lawyer these 
things do not occasion surprise. One person may 
by temperament be better fitted for the duties of 
his calling than another. He may love to perform 
them, and they come easier to him than to the 
other who has no heart in what he does. He will 
prima facie succeed better than the other. But the 
qualities which command success are so various that 
it is difficult to say in advance whether a young man 
will take a foremost place at the bar or not. Proba- 
bly such position is most often obtained by those 
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possessing good health, capable of physical self- 
denial and continued mental application, and some- 
what under the pressure of necessity. Such persons 
having previous general culture make eminent law- 
yers; with culture and ability, pre-eminent ones, 
Not the least among the requisites for success is 
physical health, ‘‘ Mens sana in sano corpore.” This 
is, however, usually not sufficiently appreciated by 
persons entering upon the study of the law, and 
even those who put themselves forth as teachers of 
the law do not give it due importance. Yet every 
one who will take the trouble will find examples of 
professional success due almost entirely to the ex- 
istence of a healthy body. The ability to forego 
sensual indulgence and to confine the mind to a 
train of thought for a long-continued period, is a 
less common virtue than is supposed. There are 
men enough who can abstain from certain forms of 
indulgence, such as smoking, drinking and sensu- 
ality, but many of these have in reality no power of 
self-denial, and avoid the vices in question merely 
by accident. The ability mentioned can result only 
from training, and is, in fact, the chief end of many 
kinds of training. We have spoken of the pressure 
of necessity as an important item toward success, 
We do not say that it is essential. Other motive 
powers may take its place. Ambition or avarice 
may urge men to labor, and even jealousy has pro- 
duced a like result. But these incitements are usu- 
ally not enough, and act uncertainly, while the 
impulse given by daily wants acts reliably and con- 


stantly. 
—_——__—__—_— 


NOTES OF CASES. 

N the case of City of Philadelphia v. Scott, decided 
in the Supreme Court of Pennsylvania, and re- 
ported 2 Weekly Notes of Cases, 714, the constitu- 
tionality of a legislative act was involved. By an 
act passed by the legislature of Pennsylvania, it was 
made the duty of the commissioners of Richmond, 
upon complaint made, to give notice to owners of 
property on the Delaware river front to repair the 
meadow banks in front of their lands, and in default 
of the owner, to enter upon the property and repair 
the banks, and to file a lien for the expense incurred, 
to which no defense other than actual payment 
should be admitted. The court discuss at length 
the question as to the right of the State to compel 
the owners of land subject to overflow by the tide, 
to erect a bank to prevent the overflow and con- 
clude that no such power exists. But they say that 
when the State has itself erected a banking, where- 
by the lands are benefited, the owner of such lands 
can be compelled to keep the banking in repair. It 
was held, however, that it being the duty of the com- 
missioners, upon default, to enter and repair, there 
was left no discretion in them to judge of the necessity 
of the work to be done, and that therefore the act 
violated the bill of rights. The conclusion of the 





court as to the power of the State to compel the 
construction of an embankment seems to be antag- 
onistic to the doctrine of Crowley v. Copley, 2 La. 
Ann. 329, where it was held competent where a 
district of country was liable to be inundated by 
the overflow of a large river, to require the owners 
of lands lying upon the river to construct levees on 
the river front at their own expense, and on their 
failure to comply with this regulation, to cause 
such levees to be constructed, under the direction 
of the public authorities and the expense assessed 
upon the land of such owners. But see Sessions v. 
Crunklinton, 20 Ohio (N. 8.), 349; Egyptian Levee Co. 
v. Hardin, 27 Mo. 495; Jones v. Boston, 104 Mass, 
461. 


The question as to what degree of diligence is 
required of a common carrier, where goods in his 
possession are jeopardized by some vis major, was 
discussed in Nashville & Chattanooga Railroad Oo. v. 
David, 6 Heiskell (Tenn.), 261. The plaintiff below 
shipped certain merchandise upon the defendant’s 
railroad. While the goods were in charge of de- 
fendant an unprecedented flood took place and over- 
flowed into a depot where such merchandise was, 
and very much injured it. It appeared that no 
equal rise of water had taken place within the 
memory of any person in the neighborhood, and 
that the depot in question was built upon ground 
three feet higher than any previous known rise of 
water. The trial court charged the jury that it was 
the duty of the railway company to use ‘‘all the 
diligence which human sagacity could suggest in 
protecting plaintiff's property,” otherwise it would 
be liable. The Supreme Court, on appeal, held 
(reversing the judgment), that ‘‘a railroad company 
is bound to use such means as would suggest them- 
selves to and be within the knowledge and capacity 
of well-informed and competent business men in 
such positions, and such diligence as prudent, skill- 
ful men engaged in that kind of business might 
fairly be expected to use under like circumstances, 
and that this diligence and these means should be 
actively used to protect and secure the property con- 
fided to its care.” The court also held that the 
company was not bound to use a// means to obtain 
information of the state of the river at points above 
where the goods were, to enable it to take precaution 
against the freshet, and it was not liable for not 
anticipating what had never before happened within 
the knowledge of old residents of the vicinity. This 
is in accordance with the doctrine in Railroad Co. v. 
Reeves, 10 Wall. 191, that the law requires of carriers 
of goods, in case of peril by inevitable accident, 
that they exercise ordinary care, skill and foresight 
which is the common prudence which men of busi- 
ness usually exhibit in matters that are interesting 
to them. See, also, Morrison v. Davis, 20 Penn. St. 
175; Denny v. N. Y. Cent, R. R, Co., 13 Gray, 481. 
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LIABILITY OF MASTER FOR TRESPASS OF 
SERVANT. 


‘HIS is a subject involving some very fine distine- 

tions, and upon which there is a radical difference 
of opinion between the courts of the different States. 
It has seemed to us that there has been of late years 
a growing disposition to hold employers liable for 
acts toward third persons for which there would 
formerly have been no redress save by action against 
the servant. The doctrine in this State was well 
illustrated by the case of Isaacs v. Third Avenue R. 
R. Co., 47 N. Y. 122. The facts in this case were 
briefly these: the plaintiff was a passenger in de- 
fendant’s car; she notified the conductor that she 
desired to stop at Spring street; she rang the bell, 
or caused it to be rung, at or near that street, and 
passed out on the platform and asked the conductor 
to stop the car, to which he replied that the car was 
stopped enough; the car being still in motion, she 
told the conductor that she would not get out until 
the car had come to a full stop; whereupon he took 
her by the shoulder with both hands and threw her 
out, violently and intentionally, and her leg was 
broken by falling on the pavement. The Court of 
Appeals unanimously held that this was a wanton 
and willful trespass, not in the performance of any 
duty to, or of any act authorized by, defendant, 
and that the defendant was not liable. This may 
have been and may be good law, but it is rather 
inadequate justice, especially when we contrast the 
leniency of the law in this particular with its terri- 
ble severity in other points, against common carriers, 
This inequality of the law induced the passage of an 
act by our Legislature, rather before the day of 
railroads, and especially directed toward stage-coach 
proprietors, enacting that the owner of every car- 
riage running or traveling upon any turnpike road 
or public highway for the convenience of passengers, 
should be liable, in all cases, for any injury or dam- 
age done by any person in the employment of such 
owner asa driver, while driving such carriage, to 
any person or the property of any person, whether 
the act occasioning such injury or damage be will- 
ful or negligent or otherwise, in the same manner 
as such driver would be liable. This act, however, 
was held by the Court of Appeals, in the Jsaacs 
case, to be inapplicable to the facts in that case, for 
the reason that the injury was not inflicted by the 
‘*driver,” but by the ‘*conductor,” with a strong 
intimation that the provisions of the act do not 
apply to street-railroad cars in any event; and it is 
clear that the act does not apply to steam railroads. 

But we now find the case of Shea v. Sixth Avenue 
R. R. Co., 62 N. Y. 180. The complaint alleged, 
among other things, that the defendant on the occa- 
sion in question suffered one of its cars to stand at 
the corner of two streets in such a position as to 
block up the passage across one of the streets; that 





the plaintiff, being desirous of crossing that street, 
stepped upon the front platform of the car for the 
purpose of passing over it; ‘‘that thereupon the 
driver of such car or vehicle. who was then the ser- 
vant and agent and in the employment of the de- 
fendant, and engaged in driving such car or vehicle, 
forcibly, willfully and violently seized the plaintiff 
and threw her from said car,” breaking her leg. 
The defendant demurred, on the ground that the 
complaint did not state facts sufficient to constitute 
a cause of action. The demurrer was overruled. 
Now, if this decision were reached by reason of the 
statute which has been cited, we see no reason for 
criticising it. In spite of the intimation in the 
Isaacs case, we donot see why a street-railroad car is 
not a ‘‘ carriage,”’ within the meaning of the statute, 
nor how it is taken out of the statute by the mere 
facts that its wheels run on rails instead of the 
ground, and there is a conductor or guard in addi- 
tion to the driver. Section 7 of the act defines 
‘‘carriage” as including ‘‘stage-coaches, wagons, 
carts, sleighs, sleds, and every other carriage or 
vehicle used for the transportation of persons and 
goods or either.” Surely that is broad enough to 
cover street-railroad cars, although they were not in 
vogue when the act was passed. But the court do 
not allude to the statute in the Shea case, and put 
their decision on the common law. And this was 
arrived at for the reason that ‘‘the demurrer admits 
all the facts alleged in the complaint, and concedes 
that the defendant’s driver was acting as ‘the ser- 
vant and agent and in the employment of the de- 
fendant,’ when the act complained of was done.” 
That is true, but we submit it is not enough. It 
must also have appeared upon the face of the com- 
plaint that the act was within the scope of the driver’s 
employment, and in the line of his duty, and that does 
not appear either expressly or inferentially. The 
court seemed to feel this, and continued: ‘‘It may 
also be assumed, from his position, that the driver 
had instructions to keep the platform of the car 
clear from all passengers, as well as other intruders, 
who might be there without right and contrary to 
the regulations of the company. This, no doubt, 
was his regular duty,” etc. Now, it would seem 
rather extraordinary that a court, upon the argu- 
ment of a demurrer, should take judicial notice of 
an artificial regulation, which the company may or 
may not have had, and in respect to which there is 
not the remotest hint in the complaint. If the court 
is justified in taking judicial notice of such a pre- 
sumed regulation, they ought also judicially to 
recognize the fact, within every observer's experi- 
ence, that the regulation, when it exists, is con- 
stantly infringed, with the sufferance of the carrier. 
But we cannot see, in any event, how the court 
could take judicial notice of a regulation restraining 
pedestrians from climbing over the platforms, what- 
ever may be said of a regulation concerning passen- 
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gers. The court also held that the words ‘forcibly, 
willfully and violently” do not import malice, but 
are merely equivalent to “ knowingly and recklessly.” 
It is a little singular that the fact that the act was 
‘* reckless,” ‘‘ forcible” and ‘* violent,” was cited in 
the Isaacs case, to show that the act was malicious, 
and, therefore, such as the servant and not the mas- 
ter was liable for. And in the Jsaacs case the court 
say that ‘‘for the willful, wanton or reckless acts of 
the servant, not committed in the service of the mas- 
ter, and not within the line of his duty, or the 
scope of his employment, the master is not liable, 
and that the principle is the same, whether the 
wrongful act of the servant is malicious, or merely 
wanton or reckless.” 

We do not make these remarks in any spirit of carp- 
ing criticism, but to emphasize the difficulty which 
a most intelligent court experiences in endeavoring 
to steer between the Scyllas and the Charybdes of 
the common law, and to show the necessity of an 
extension of the beneficent statute in question to 
all sorts of railroads and steam vessels on which the 
public are accustomed to travel, Public policy de- 
mands that wayfarers should be protected from 
assaults by conductors, brakesmen and other em- 
ployees of common carriers. These men are fre- 
quently ruflians, just as life insurance agents are 
frequently knaves, and if the laws cannot be made 
to protect the public even from their wanton and 
malicious violence, it is indeed a hard case. 

— ee 
THE ABUSE OF CROSS-EXAMINATION. 


thee abuse of cross-examination has recently been 

made the subject of two leading articles in two 
of the most influential of the English newspapers, 
namely, the Pall Mall Gazette and The Graphie. 
Although there does not appear in the text of either 
article any evidence of recent or urgent occasion for 
this onslaught, yet by ‘‘ reading between the lines,” 
and drawing the inevitable inference from the 
simultaneous appearance of these articles, we easily 
arrive at the conclusion that it is inspired by the 
most potent agency which has ever moved in the 
world’s affairs, and which is irresistible now as in 
past ages, and in courts of justice as in the domestic 
circle, namely, a pretty woman’s tears. In short, 
‘‘not to put too fine a point upon it,” as Cousin 
Feenix was in the habit of observing, Mrs. Bravo 
was pretty roughly cross-examined in court the other 
day, became hysterical in consequence, complained 
of her treatment, and all the newspaper reporters at 
once gave in their adhesion to the fair and tearful 
lady, and hence the present apparently disinterested 
utterances of the Gazette and Graphic. Now, the 
question naturally arises, who is this Mrs. Bravo? 
Some of our readers may have read about her in 
connection with the most mysterious and exciting 
case of poisoning that has agitated the English pub- 





lic in a great many years. Mr. Bravo died suddenly 
and strangely, and it seems, pretty conclusively, by 
the administration of poison, but whether it was a 
case of murder or suicide has not been made clear. 
The case is all the more interesting to lawyers be- 
cause the deceased was an attorney. Mrs. Bravo 
was a widow before her marriage with Mr. Bravo, 
and it is alleged that her first husband’s life had 
been rendered somewhat uneasy by her excessive 
intimacy with a certain physician. Of this scandal 
Mr. Bravo was aware when he married the widow, 
but it is said that she promised to discontinue the 
association, and that she did so for a number of 
years. Recently, however, the doctor re-appears on 
the scene, Mrs. Bravo is suspected by her husband 
of a return of her old infatuation, unhappiness 
arises between the husband and the wife in conse- 
quence, and just then Mr. Bravo dies by poison; — 
a case of suicide, say Mrs. Bravo's friends; a case 
of murder, say Mr. Bravo's friends. A coroner’s 
inquest is held, and the doctor and Mrs. Bravo are 
both examined as witnesses. The events of their 
past acquaintance are pretty thoroughly raked up, 
and Mrs. Bravo breaks down under the ordeal of 
the cross-examination. Here is a first-rate sensation 
for the newspapers, a capital subject for anew novel 
by Mr. Reade, and an excellent opportunity to abuse 
the lawyers. The first and the last have been duly 
seized upon, and we apprehensively expect that the 
second will soon be. 

Now, whatever blame may generally be attributa- 
ble to lawyers for indulging in, and to judges for 
suffering, an undue license in cross-examination, it 
would seem that this is not a proper occasion for 
that blame. Under the peculiar circumstances of 
Mrs. Bravo's life, no judge would be justified in 
restricting her cross-examination in the slightest 
degree. The story of her life is now public prop- 
erty, and if it is not a pleasant story for her to 
recall, it is her own fault. Women who carry on an 
illicit intercourse, and whose husbands die by poi- 
son, must not complain at having the veil that ordi- 
narily screens female life from public inquiry, rudely 
torn aside. We say this in regard to Mrs, Bravo 
upon general principles, and without any knowledge 
as to how this inquest terminated. If she is inno- 
cent, still her life has been such as to invite sus- 
picion; if she is guilty, certainly no fault can be 
found with her cross-examination. 

It may be that the English lawyers are more pry- 
ing and inquisitive, and the English judges more 
lax and careless, than our own; but certainly there 
is very little fault to be found with the conduct of 
cross-examinations in American courts. Occasional 
instances there doubtless are where the privilege, or, 
we should rather say, the right, is abused by lawyers, 
Very rare indeed, we believe, are the instances 
where the attempted abuse is tolerated by the pre- 
siding judge. To cite a very prominent case —if 
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there ever was a case where the temptation to excess- 
ive inquisitiveness in cross-examination existed, 
and where it would be sure to meet with animad- 
versions from the adherents of the respective par- 
ties —it was the celebrated case of Tilton v. Beecher; 
and yet in that case we do not remember to have 
heard or seen any complaint of counsel or magistrate 
on that score. As to the parties to the action, in 
any case, they must expect to have their lives and 
actions pretty strictly scrutinized, wherever there is 
a strong conflict of evidence, in order to character- 
ize their respective credibility. As to disinterested 
witnesses, there would seem to be less warrant for 
inquiring into collateral matters. And yet may it 
not be said that wherever the existence of a fact 
would have a bearing upon the credibility of a wit- 
ness, there is no impropriety in questioning the 
witness himself upon the subject? If there is no 
foundation for the suspicion, it cannot hurt the wit- 
ness to negative the inquiry. If the suspicion is 
well founded, the witness must net complain of 
being forced to answer in the affirmative. If the 
matter of inquiry is trivial, an answer in the affirma- 
tive will not prejudice the witness; if the matter is 
grave, the credibility of the witness ought to be 
affected by it. There is only one safe rule upon 
this subject, and that is, to leave it to the presiding 
magistrate to determine whether the inquiry is per- 
tinent, and how far it shall be pursued. It is im- 
possible to legislate upon the subject, unless you 
deny all right of cross-examination. The sense of 
fair play, which is a striking characteristic of our 
profession, and the chivalrous regard for women 
which we think is characteristic of all men in this 
day and country, will prevent any intentional over- 
stepping of the bounds of decorous inquiry, and if 
counsel should occasionally be led away by their 
zeal, a dispassionate judge will always restrain 
them. It is well, too, for the sake of the truth, that 
there is a dread of cross-examination. It should 
not be understood to be a trivial thing. It should 
be regarded as a trying ordeal. It is rare, we be- 
lieve, that people conscious of innocence and truth- 
fulness, are heard to complain on this score. Go 
down to the bottom of every case of complaint and 
you will find something like the Bravo business 
there. The Reverend Arthur Dimmesdale shud- 
dered involuntarily when Roger Chillingworth bared 
his bosom, because of the awful secret thus exposed, 
Hawthorne’s romance is awfully real. But none 
except the sore feel the probe. It is the easiest 
thing in the world for a newspaper writer, who very 
possibly never has been in a court of justice in his 
life, to imagine that great wrongs are inflicted by 
counsel upon witnesses, and that the privacy of 
individual life and conduct is habitually and grossly 
invaded. It is the easiest thing in the world fora 
witness, conscious of having a bias in the matter in 
suit, and of having been roughly handled by adroit 





counsel and rudely exposed as to feeling or char- 
acter, to raise a cry about the license of counsel and 
the unprotected situation of witnesses. But the 
question is, how are you going to change all this, 
and what will you substitute? We must accept all 
sorts of human nature just as we find it, and make 
rules for it on the average, and accept a general 
result, without striving to make particular rules for 
particular human natures. On the whole, we are 
satisfied that the rule is right and rightly adminis- 
tered, and that without the probe of cross-examina- 
tion, and a reasonable dread of it on the part of the 
public, human justice would often miserably fail. 

Since writing the above we learn thet the coro- 
ner’s jury in the Bravo case found that the deceased 
came to his death by the administration of poison 
by some person to the jury unknown, which, so far 
as Mrs. Bravo is concerned, is equivalent to the 
Scottish verdict of ‘‘not proven.” 

ee 


THE PERSONAL LIABILITY OF AUTHORIZED 
AGENTS UPON BILLS AND NOTES. 


By F. P. M. 
(Continued.) 


N the following cases the agent was held not liable 

from the face of the instrument: 

In Aggs v. Nicholson, 1 Hurl. & Nor. 165, the action 
was by an indorsee of a note in these words: ‘* We, two 
of the Directors of the Ark Life Ins. Co., by and on 
behalf of said Society, do hereby promise to pay to C. 
M. or order, C. N. and H. W..,’’ and sealed with the 
company’s seal, though the court did not lay any stress 
upon that circumstance. Plea, to the effect that they did 
not deliver the note, except as acting for the company, 
etc. Demurrer. Pollock, C. B., observed, it is diffi- 
cult to see why the law should regard popular language 
otherwise than popularly. 

In Lindus v. Melrose, 2 H. & N. 293; 38 id. 177, 
the action was by an indorsee of a note in this form: 
“We jointly promise to pay J.S. or order, for value 
received in stock on account of the London Iron, 
etc., Co. (Signed) M., W. and H., Directors. (Coun- 
tersigned) E. G., Secretary,’’ and was given in pay- 
ment for stock sold by the payee to the company. The 
words ‘‘ for value received in stock,’’ were read as if they 
were in a parenthesis. The court remarked, that they 
did not intend to throw any doubt upon the rule, that 
an agent putting his name to a mercantile instrument 
is liable as a principal, unless the instrument distinctly 
shows that he signs as agent. In Allen v. Miller, 22 L. 
T. (N. S.) 827, Bramwell said: “In Lindus v. Melrose, 
2H. & N., lam reported to have said, that, if we sup- 
posed a personal liability on the part of the directors, 
there would be a promise by them to pay for value re- 
ceived on account of the company, and the note would 
be bad on the face of it, as showing the consideration 
received by one person, and the promise to pay made 
by another. In the report in the Law Journal (vol. 27, 
p. 328, Ex.) I am not, I see, made to say so, and I am 
inclined to think that, if I did say so, I said what was 
inaccurate.”” In Alexander v. Sizer, Law R., 4 Exch. 
102, the action was by the payee of a note in this form: 
“TI promise to pay J. A. or order. (Signed) For Mist- 
ley Railway Co., J. Sizer, Secretary.’’ Pigott, B., said: 
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* A man is personally liable on an instrument, unless 
it clearly uppears that heis an agent only. The money 
was no doubt for the purposes of the company, and 
although strictly speaking that does not affect the 
question, still, as Pollock, C. B., observes in Lindus v. 
Melrose, the surrounding circumstances may be looked 
at in order to enable the court to come to a right conclu- 
sion, and the circumstance that the money was to go, 
and did go, to the company, fortifies me in the opin- 
ion I have already expressed.”’ This is a departure 
from the strict rule. Kelly, C. B., in delivering his 
opinion, stated the law as to acceptors, thus: ‘The 
acceptor, though he may purport to accept in some 
manner limiting his personal liability, becomes liable 
if he does accept. He cannot vary or limit his liabil- 
ity on the contract; and by his acceptance of the bill, 
which is addressed to him, it becomes his contract, 
and words of mere description of qualification are not 
enough, according to the usage of merchants, to ex- 
onerate him. If express words of exclusion were to 
be used, the result might be different, but then the 
acceptance would in fact be no acceptance at all. 
Bills of exchange are all drawn on the intended ac- 
ceptor, in a personal character, and if he accept them 
he must be held to have done so in that character, and 
will be held liable, no matter what words of mere 
description may be added to his name.’’ Cleasby, B., 
hesitated. 

In Mann v. Chandler, 9 Mass. 335, the defendant's 
principal was indebted to the plaintiff, and he exe- 
cuted a note therefor, in this form: ‘I, the subscri- 
ber, treasurer of the Dorchester Turnpike Corpora- 
tion, promise S. Mann or bearer. (Signed) A. Chand- 
ler, Treasurer of the Dorchester Turnpike Corpora- 
tion.”’ But this case, ‘although it has never been in 
terms overruled, has never been followed in this Com- 
monwealth, can hardly be reconciled with the later 
decisions, and must be maintained, if at all, upon the 
ground that the treasurer of a corporation is by virtue 
of his office the hand by which the corporation con- 
ducts all its pecuniary affairs, sigus all its commer- 
cial paper, and pays all its debts. In that view, the 
notes of the treasurer of a corporation would be as- 
similated to those of the cashier of a bank, which the 
American courts, in accordance with mercantile usage, 
have often shown the strongest inclination to treat as 
contracts of the bank. All the decisions of this court 
since that case have required something more than a 
mere description of the general relation between the 
agent and the principal, in order to make them the 
contracts of the latter.’’ 8 Allen, 461; 5 id. 339; 12 
Gray, 476; 98 Mass. 107. 

In Long v. Colburn, 11 Mass. 97, the action was by 
the payee of a note in these words: ‘‘I promise to pay 
KE. L. or order. Pro. W. Gill,—J. Colburn.” The 
note was for a premium ona policy of insurance ef- 
fected for Gill and on his property. 

In Ballow v. Talbot, 16 Mass. 461, the action was by 
the payee of a note in these words: “I promise to pay 
J.8S. ororder. J. Talbot, agent for D. Perry. Held, 
that he was not liable as on his own promise, but that, 
if he acted without authority, he was liable in a spe- 
cial action on the case. “It is obvious from the sig- 
nature, that it was neither given nor received as the 
defendant’s note.’’ Censidered and explained in 98 
Mass. 104. 


In Carpenter v. Farnsworth, 106 Mass. 561, the action 


was by the payee of a check which read: ‘‘ Pay to J. 
J. F., Treasurer,” 


C. or order. with the words 





* Aeutua Mills,”’ printed in the margin. It was given 
for a debt due from the Aeutua Mills to the plaintiff. 
Gray, J., said: **The court has always laid hold of 
any indication on the face of the paper, however in- 
formally expressed, to enable it to carry out the inten- 
tion of the parties.” 

In Sayre v. Nichols, 7 Cal. 535, the action was by the 
payee against the drawer of a draft in this form: 
** Adams & Co.’s Express and Banking House. Pay to 
J. 8. or order, and charge the same to account of this 
office. C. N., Agent.’’ (Directed) ‘** To Adams and Co., 
Sacramento.”’ The judge left it to the jury to determine 
from the evidence, and they found for the defendant. 
Burnett, J. ‘“‘ The capacity in which the party acted 
in signing his name to an instrument must appear 
upon the face of the instrument; and if not so appa- 
rent, he must be presumed to have acted in his own 
individual capacity, and be held responsible accord- 
ingly. I think the draft upon its face purports to be 
the draft of Adams & Co.”’ If Adams & Co. were 
both the drawers and drawees, as the court held, then 
the instrument was not a draft, but a promissory note. 
See 5 Allen, 344, 345. 

In Haskell v. Cornish, 13 Cal. 45, the action was by 
the indorsee of a note in these words: ‘* We, the un- 
dersigned, Trustees of First African M. E. Church, in 
behalf of the whole Board of Trustees of said Asso- 
ciation, promise to pay J. 8. or order, for value re- 
ceived by said Association.’’ Baldwin, J. ‘* Although 
a party acts, in making an obligation of this kind, as 
an agent, yet he does not protect himself from lia- 
bility unless the instrument shows that in executing 
it he is such agent, and meant only to contract for his 
principal. The essential thing is, that the paper show 
this fact. Such a note, so written, we think, should 
have put every purchaser upon inquiry as to the char- 
acter and extent of the liability thereby incurred, if, 
indeed, it does not show a clear case of the liability of 
the corporation.” 

The courts of Iowa have adopted and applied a lib- 
eral rule of construction in favor of the agent; that 
if the name of the principal, and a relation of agency, 
be stated in the writing, and the agent really be au- 
thorized, the principal alone is bound, unless the lan- 
guage expresses a clear intention to bind the agent 
personally; that in determining whether an apparent 
agent intends to bind himself or his principal, the pre- 
sumption is in favor of the latter; that is, the agent 
will not be bound, unless there be a clear intention to 
that effect. 1 Am. Lead. Cases, 628, 629. 

In Baker v. Chambles, 4 Greene (Lowa), 428, the note 
was non-negotiable, in this form: ‘* We, the under- 
signed, Directors of School District No. 4, Montpelier 
township, promise to pay A B. (Signed) C, D and E.” 
“They, as directors, as agents, promise in the name 
of their corporate district as principal. The intention 
to bind the principal, and the principal only, is mani- 
fest.” 

In Harkins v. Edwards, 1 Iowa, 431, the action was 
upon a bond (not sealed) signed by the defendants, 
“BK. & T., Agents of Franklin M. & F. Ins. Co.”” De- 
murrer to complaint. The court said, that the ques- 
tion of liability does not turn, generally, upon the 
form of the signature, but upon the fact whether the 
relation of principal and agent is fairly disclosed upon 
the face of the paper. That ‘ the defendants, E. & T., 
cannot be charged upon the face of this contract.” 
As it does not appear that the defendants had author- 
ity to bind their principal, the rule was not rightiy 
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applied, and they should have been held liable as the 
obligors, construing the addition to their signatures as 
a description of the persons. ‘* When one acting as 
agent signs a contract or promise, having authority, 
and his agency and principal appearing upon the face 
of the instrument, he is not personally liable. But if 
it does not appear upon the paper, that he acted as 
agent, or if he had not authority, he renders himself 
personally responsible.”’ 3 Lowa, 144. 

Lyon v. Adamson, 7 Iowa, 510, was an action by 
the payee of a note which read: ‘ We, the Board of 
School District No. One, Newton Township, promise 
to pay S. L. or order. A, B, C.’’ On demurrer to 
defendants’ answer, held not liable. 

Harvey v. Irvine, 11 Iowa, 82, was an action by the 
assignee of a non-negotiable note in these words: 
* We, or either of us, promise to pay P. M., for value 
received of him, in behalf of the School District, No. 
6, Saylor Township, Polk Co. (Signed) A, Pres’t. B, 
Sec’t’y. C, Treas.’ Held, not liable. It is not stated 
whether they were authorized to give the note. 

In Bayliss v. Pearson, 15 lowa, 279, the note was 
non-negotiable, in these words: ‘* We, as committee- 
men for the erection of a school-house in District No. 
8, of Camp Township, Polk Co., promise to pay M. F. 
(Signed) A and B.”” The defendants’ counsel states 
that their authority was proved. ‘‘ The instrument 
does not purport to have been executed by the school 
board of said district, or by any of its officers ; it does 
not show the relation of agency, or even the name of 
the principal. School District No. 3 is named, to be 
sure, as the place where the defendants were erecting 
or superintending the erection of a school-house, but 
not that they were doing it for or in behalf of said dis- 
trict.” 

In Ligon v. Irvine, 1 Rich. (S. C.) 502, a note in this 
form: ** We promise to pay B. L. or order, in full pay- 
ment for work done on the building of G. 8S. Co. 
(Signed) O. Irvine, Pres’t G. 8. Co.,’’ was held well 
executed, as the promise of the company, and that the 
defendant (Irvine) was not liable thereon. 

In Kentucky the decisions are not harmonious. 
The rule, that the liability of an agent whose name 
appears upon a written instrument executed by him, 
is to be determined exclusively by a construction of 
the terms in which it is expressed, was held in Mac- 
bean v. Morrison, 1 A. K. Marsh. 545 (1819); Offut v. 
Ayres, 7 Mour. 356 (1828); and Cook v. Sanford, 3 Dana, 
237 (1835). In the former case the note was in this 
form: “I promise to pay J. M. or order, being on ac- 
count of his wages at the Madison Hemp, etc., Co. 
Manufactory. (Signed) For the Madison Hemp, etc., 
Co., M. M., Pres’t.” Plea by defendant that he exe- 
cuted it as president of the company, and demurrer 
thereto. Held, that the law deduces the liability from 
the obligatory tenor of the note, and subjects the 
party in the character in which he is bound therein; 
that the words “I promise’ import exclusively indi- 
vidual liability. In the second case, the action was 
against the principal upon a note in these words: “I 
promise to pay 8. O. $100, for the hire of Harry. (Signed) 
For B. A., W. A.” Demurrer to declaration. Held, 
that according to its grammatical import, it was the 
undertaking of W. A., and not of B. A.; that they 
would not goto the extent of changing grammatical 
construction, and transposing nominatives, and plac- 
ing one case of names for another. But see the dis- 
senting opinion of Bibb, Ch. J., which is evidently the 
correct one. In those two cases the court applied a 





very strict rule of construction — evidently contrary 
to the manifest intention; but a more liberal and just 
rule of construction has been applied in subsequent 
cases, and it is held that bad grammar does not vitiate, 
where the intention is sufficiently manifest without 
resorting to a critical application of the rules of gram- 
mar. 

In the third mentioned case, upon demurrer to the 
declaration, the principal was held liable upon a note 
in this form: ‘‘We promise to pay J. 8S. or order. 
Witness our hands and seals. V.M., for Cook & Co.” 

But in Owings v. Grubbs, 6 J. J. Marsh. 32 (1831), a 
different rule was adopted and applied, and it was 
held, that, under the plea non est factum, the apparent 
obligor in the instrument may show, by parol evi- 
dence, that he did not deliver, nor intend to deliver 
the deed as his, but on the contrary believed that he 
was binding another for whom he acted, and delivered 
it with that intention; and in such case the writing is 
not, in law, the deed of such apparent obligor. (See 
opinion.) The instrument was in these words: ‘* Due 
R. O. $70 for value received, as witness my hand. For 
T. O., J. G.”’ In referring to this case, the court ina 
subsequent case (6 B. Mon. 625) said that as there was 
no express promise, but merely an acknowledgment of 
a certain sum being due, it would, upon demurrer, be 
held to be the note of the principal, since the debt 
was acknowledged to be due from him, and the im- 
plied promise to pay would be by him. 

But in a later case, Trask v. Roberts, 1 B. Mon. 201 
(1841), the first mentioned rule was re-enforced and 
applied. The note was in these words: ‘* We, as 
trustees of the town of Harrodsburgh, jointly and 
severally promise to pay F. P. or order. A, B, C, 
Trustees.’’ Plea by defendants that they executed 
and delivered the note intending to bind the town, 
and not themselves individually, ete., and demurrer 
thereto. Held, that according to the true import of 
the note and the intent of the parties evidenced 
thereby, it imposes a personal liability ou the defend- 
ants; and that parol evidence to discharge them from 
such liability, being in contradiction of the writing, 
was inadmissible; and the plea was, therefore, adjudged 
bad. It is very plain that this decision is entirely in- 
consistent in principle with Owings v. Grubbs, to which 
no reference was made. 

But in a still later case, Webb v. Burke, 5 B. Mon. 
(1844), the rule held in Owings v. Grubbs was adopted 
and applied, and the court expressly approved and fol- 
lowed that decision. The action was brought against 
the agent upon a note which read: ‘I promise to pay 
A. Webb, the last payment for a certain tract of land, 
where said Burke now lives. J. Burke, Agent for 8. 
Burke,” the defendant was allowed to prove that he 
did not deliver it as his note, and that the plaintiff 
did not receive and accept it as such, but that it was 
delivered and accepted as the note of 5. Burke. The 
court said Owings v. Grubbs was not in conflict with 
previous decisions, and that it was not overruled by 
Trask v. Roberts; nevertheless, we think it evident 
that those decisions are directly opposed in principle, 
and cannot be reconciled by any distinction that may 
be made. According to the earlier decisions, this note 
was, on its face, the contract of J. B., and the court, 
in this case, seemed to be of the same opinion, yet 
they considered the case as “ clearly within the prin- 
ciple settled in the case of Owings v. Grubbs, which we 
have no inclination to disturb,’’ and therefore in effect 
overruled Trask v. Roberts. 
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In a subsequent case, Hunter v. Miller, 6 B. Mon. 624 
(1846), which was an action upon a sealed contract, 
these cases are considered by the court as being in 
harmony. 

But in a later case, Witney v. Sudduth, 4 Metc. 296 
(1863), the rule held in Trask v. Roberts was re-instated 
and enforced, and that case was approved and fol- 
lowed. The action was upon a note which read: ** We, 
or either of us, A, B and C, Directors of Centerville 
Turnpike Co., promise to pay G. Whitney or order. 
Signed) A, Pres’t, B and C.”” The court below dis- 
nissed the action, holding that the plaintiff was not 
entitled to recover against the defendants individu- 
ally, from which the plaintiff appealed. Duvall, Ch. 
J., said: **This is a question of intention to be deter- 
mined from what appears on the face of the writing. 
It is true that the later cases on this subject have, to 
some extent, modified the rule adopted in the earlier 
cases, the application of which rule, instead of giving 
effect to the obvious intent of the parties, often de- 
feated it. But none of the cases have gone to the ex- 
tent of varying the legal import of the contract, ac- 
cording to the natural meaning of the terms em- 
ployed by the parties. * * * The subsequent cases 
referred to will be found, on examination, to be clearly 
distinguishable from the present, either in the import 
of the obligation itself or in the facts connected with 
its execution. The note in question, according to its 
true import, and the intent of the parties as evi- 
denced by its terms, imposes a personal liability on 
the defendants.’”” We agree with the court that 
Owings v. Grubbs and Webb v. Burke are distinguish- 
able in respect to the import of the note, and that the 
evidence there admitted did not contradict or vary its 
terms, but we think it evident from the opinions de- 
livered in those cases that they are not distinguish- 
able in principle from the case under consideration, 
for the court there was of the opinion that the notes 
were binding on the defendants personally, but that 
extrinsic evidence was admissible. 

But in a still later case in the same volume, Lewis v. 
Harris, 4 Metec. 353, a different rule was applied. The 
suit was in equity against a trustee who executed a note, 
with others, in this form: ** We, J. L., trustee for A. T., 
and A, B and C, jointly and severally promise to pay 
to the order of L. H. (Signed) J. L., Trustee for A. 
T., A, B and C.” Bullitt, J. “It is clear that the 
note purports prima facie to have been executed by 
J. L. as the trustee of A. T. * * * The question 
concerning his intention is a question of law, to be 
decided by the court, in view of the language of the 
note, the circumstances under which it was executed, 
and the situation of the parties.’’ No authorities were 
referred to. It is difficult to see any substantial 
reason for the application of a different rule in equity 
than that which prevails in a court of law. 

(To be continued.) 
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STATE SUPERVISION OF INSURANCE COM- 
PANIES. 
tig following extracts are from an address delivered 
by Hon. John A. Finch, special insurance commis- 
sioner for Indiana, at the national convention of in- 
surance commissioners lately held at Harrisburg, Penn. 
They show a careful study of the subject, and will 
probably meet with approval among insurance men. 
We, however, cannot concur in all of the conclusions 
reached by Mr. Finch. 





I. What is the purpose of such supervision, and upon 
what principle is it authorized or permitted ?—In gen- 
eral terms the purpose of supervision is to protect the 
public from weak and fraudulent companies. Prof. 
H. A. Newton, of Yale College, at a commissioners’ 
convention, said he assumed “ that the object of a State 
supervision in the main is limited to securing the policy 
holders, to guard against fraud in the management of 
companies, to see that the creatures of the State —these 
insurance corporations — shall be able to discharge the 
obligations which they undertake.” This states the 
purpose of supervision from the side of those favoring 
it. Mr. Edgar A. Hewitt, an editor of singular forcible 
expression, says: ‘* All these laws have their origin in 
a mistaken theory of the function of government. 
They proceed upon the principle that it is the duty of 
the State to protect men against themselves — against 
the consequences of their own ignorance, indolence 
and folly.’’ This states the purpose of supervision 
from one consistently and determinately representing 
the opposition. Neither definition seems to need any 
addition. The first says that supervision must do a 
particular thing: the second, that each individual 
should do this thing for himself. 

The principle upon which this is authorized or per- 
mitted will be somewhat difficult to find in any theory 
of a republic in which all men are equal. Inarepublic 
supervision must be professedly but a temporary pro- 
vision. It is not expected to continue. Very much 
of our legislation is of this character. A tariff is made 
protective only until protection shall be no longer 
needed. Compulsory education is expected to educate 
the people until they will need no compulsion to see 
that their children are educated. Churches are un- 
taxed until congregations are able to pay taxes. Super- 
vision of any business by government can be supposed 
to be proper in a republic only until the people become 
sufficiently informed concerning it to attend to that 
duty themselves. Public information must create a 
public opinion, and this is the test of all legislation in 
arepublic. That which public opinion does not re- 
quire or approve is useless and powerless in legislation. 

The purpose of supervision seems clear, and tested 
by the genius of republican government it is only per- 
missible as an expedient, and should work to make 
itself unnecessary. This is in accord with the thought 
of Buckle, ‘‘In the present state of knowledge, poli- 
tics, so far from being a science, is one of the most 
backward of all the arts; and the only safe cuurse for 
the legislator is to look upon his craft as consisting in 
the adaptation of temporary contrivances to tem- 
porary emergencies.” 

“Strive to make yourself unnecessary,” said the 
preceptor of a great king. This is the voice of the re- 
public to supervision. 

II. Has the practice of supervision proven valuable to 
the public or beneficial to the companies ? — This test, if 
fully applied, would require an examination of cause 
and effect; a study of direct and indirect results, a 
tracing of sequences which would protract this paper 
beyond the proprieties of the occasion. The direct 
and indirect effects upon the people of any effort of 
the government to supervise business, or interfere 
with natural laws in aid of any business, are far-reach- 
ing, minute and, in some part, difficult to detect. This, 
whether the law be wisely or carelessly framed, and 
honestly or corruptly administered. In some aspects 
the best, and best executed laws of this kind, are the 
worst. If supervision of any business is on any ac- 
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count necessary, it will to that extent cause men to 
rely upon it as a protection, making slight personal 
effort for safety. The readily appreciated result of 
this is that they will constantly remain in ignorance 
of the business, and rely wholly upon the government 
to give sufficient attention to secure the result pro- 
posed. Until it appears that government does what 
it professes to do so badly as to fail of its purpose, the 
monopoly will not be interfered with. When it is 
clearly and definitely understood that it is as much 
the business of the government to make necessary 
supervision over any business, to protect the public 
from dishonesty in that business, as it is to protect 
against foreign war, levy aud collect taxes, have courts 
and jails for the punishment of wrong-doers, that duty 
will be left as entirely to government care. This in- 
evitably will dwarf and stunt public intelligence con- 
cerning that particular business. The public will 
remain in ignorance where there should be the fullest 
information and most searching investigation. It 
wlll not be alert as it should be. The fledgling does 
not fly until forced from the parent nest. The child 
learns to walk by being left to stand alone. The oak 
for the ship grew strong and toughened the more it 
was exposed to the twist and wrench of the winds. 

There is a law not less unfailing that will make it- 
self felt in any case where the State is relied upon to 
do for the citizen wbat he should do for himself. The 
paternal government does not develop its citizens. 
It is the rule in life for the child to rely upon the 
parent and only act when necessity compels. It is so 
dangerous in a family to inculcate or permit the feel- 
ing that the father is rich enough to leave every 
member in position free from necessity for exer- 
tion, that few families, when that feeling is once 
lodged, escape shipwreck. The sweat of the brow can 
give the only saving anointment. This is the lesson 
of life, and study of it will develop the necessity for 
effort for self whenever the individual is affected. 
One cry of time is, ‘‘ We must educate,”’ but education 
can never be accomplished until there is use made of 
what is learned, until there is necessity to know what 
is taught. 

A more patent result of supervision is its inability to 
give the security expected of it. 

Holders of lapsed and forfeited policies in all the 
States but two have only the rights which the com- 
panies choose to give them, and they are the class most 
needing protection. In one of these, its non-forfeiture 
law — far better than nothing — is spoken of by its dis- 
tinguished author as ‘“‘a blunder—but in the right 
direction.”” Inthe other the companies withdrew from 
the State in a body, not williag to submit to the re- 
quirements. In all the other States the melancholy 
lists of lapses and forfeitures lengthen out year after 
year, supervision being powerless to give or secure any 
thing more than is tendered. 

** Does protection protect ?’’ Does supervision super- 
vise? If more companies twice over have failed under 
the very eye of the State than now exists; if more 
policies twice over have been issued by companies that 
have passed from the lists than have ever matured or 
are now in force; if so many companies have failed 
that more insurance has utterly fallen than has ever 
come to maturity in all the companies; if supervision 
has absolutely done nothing in all but two States to 
secure policies from forfeitures where a single pre- 
mium is unpaid, no matter how long the premiums 
may have been paid promptly before; if all these dis- 





couraging things might be truthfully said of supervision 
—as I believe they may — has not the question, ‘* Does 
supervision supervise?” avery unsatisfactory answer? 
If it be within the duties of supervision to protect the 
public from these things, what protection has there 
been? If it be not within the duties to protect against 
these things what are the duties of that office? A 
supervision that has seen policies lapse and for- 
feited by the hundreds of thousands for failure to 
pay a single premium, no matter how many premiums 
have been paid before, and been unable to secure any 
thing to the holders, has been insufficient or misdi- 
rected. It may have saved at the spigot; the stream 
from the bung has flown out uninterruptedly. 

Hon. H. R. Hayden, of Hartford, an editor and 
legislator, says, at the Social Science Convention at 
Saratoga, that the effect of supervision is, that ‘tin 
many States the business has lost its distinctive fea- 
tures, as a business, and has become an effort on the 
part of honest men to comply with ill-digested and 
impracticable laws, and on the part of dishonest men 
to avoid them.”’ 

1t may not be said that supervision has not been 
valuable to the public in suppressing or preventing 
bogus companies. That is the constant claim; the 
proof of it is not so constantly apparent. But without 
doubt supervision has been a preventative. 

It is not a mere question of casuistry to suggest that 
a difficulty with the problem of supervision is the ex- 
tent of obligations assumed by the government when 
undertaking it. It is apparent that when the State 
charges the cost of supervision to the companies, as is 
always done, the companies increase the premiums to 
enable them to pay. If the State thus indirectly taxes 
the citizen to give him good insurance, to secure him 
against loss from fraudulent companies, does it not 
follow that the State should do this? And if the citi- 
zen loses or is defrauded by companies having the 
approval and recommendation of the State, should not 
the State make good the loss? 

The beneficial effects of supervision on the existing 
companies would be harder still to establish, especially 
if the officers of the companies were permitted to tes- 
tify. Phillip of Macedon, after giving audiences to 
the Atheniau embassadors who came to make some 
complaint, asked them at the close if he could do them 
any service. “The greatest service thou couldst do 
us,” said Demochares, ‘‘ would be to hang thyself.’ 
If the spirit of State supervision should materialize 
before the insurance companies and put such a ques- 
tion, there is reason to believe that much the same 
auswer would be given. They describe it as irksome 
aud gallingly annoying to have to submit their books 
to an inspection which may be inimical or illy in- 
formed. It is intolerable to them to have to stand a 
questioning that no other business has ever been sub- 
jected to. Every business enterprise holds as sacred 
from the world its books and methods of business. It 
has its own peculiar secrets. These are jealously 
guarded from the public and from rivals. The one 
may be ignorant, the otheris envious. That the State 
should re-enact the inquisition and almost the rack to 
bring out all these things, is almost more than human 
nature can bear. ‘To be told that objection to full dis- 
closure is evidence of necessity for ‘‘ probing every 
thing to the bottom,” is exasperating almost to the 
point of rebellion. But rebellion is death; this alone 
prevents it. Supervision has never aided a strong 
company or upheld a weak one. 
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The worst effect of supervision on insurance compa- 
nies is in that they become a sort of foot-ball of the 
legislatures, and are in danger of being kicked clear 
out of bounds, so to speak. The recent action in the 
department in Wisconsin gives lawyers a puzzle. That 
State requires a company coming to the State to relin- 
quish the right of removal to the United States court. 
This condition the Supreme Court of the United States, 
in a given case, pronounces unconstitutional and void. 
But the same court decided in Paul v. Virginia and 
Ducat v. Chicago, that a State had a right to prescribe 
conditions upon which the company may enter the 
State. 

The present Chief Justice of the United States, in 
a dissenting opinion in Home Insurance Co. y. Morse, 
held substantially that the State was supreme and 
could establish such conditions as it saw fit. The ma- 
jority of the court did not go so far, but only far 
enough to save the State’s authority in that case. 

This gives seeming warrant for the action of Wis- 
consin in cancelling the permission to the company 
that took the first case to the Supreme Court, and its 
agents were summarily silenced. What next? The 
lawyers are unprepared on the moment tosay. In 
law there seems to be an absurdity sheltered some- 
where, and by the law. In fact, a knife is drawn 
across a company’s throat. There is reason to believe 
that if the principle in Paul v. Virginia was to come 
up as an original question it would have a different de- 
cision. 

Something like a reconsideration of the principles 
involved may be compelled, and a broad view taken, 
if some citizen ina State, from which a company was 
excluded, should attempt to insure himself and others 
in that company. If acitizen of California wishes to 
insure his life in the Connecticut Mutual Life Insur- 
ance Company, and will send on his own application, 
it will hardly be claimed that he has not the right so 
todo? If he employs another to do this, has not that 
other the right so to do? If that other advertises 
that he will send on applications for all that desire to 
insure in that well-managed company, under what con- 
stitutional text will he be prevented? The question 
grows in conclusions irreconcilable with the present 
decisions. 

The concise history of the insurance legislation in 
Massachusetts furnished for the twenty-first life re- 
port by Hon. Julius L. Clark, affords critical papers 
the opportunity to review the entire system of State 
supervision. It is a fact in the history of the progress 
of this country that almost every new idea in govern- 
ment is due to Massachusetts. It has always led the 
foremost and here makes the first failure, if it be a 
failure, as claimed. That very able paper, the Inswr- 
ance Journal, has given a review of the history of the 
legislation of Massachusetts, which is as capable as it 
is caustic. This paper holds the belief that ‘State 
supervision touches only to blight and destroy.”’ It 
summarizes the history: ‘*‘ We ask the reader to look 
at the picture. Laws enacted one year to be repealed 
the next and re-enacted the third; constant inter- 
ference with the assets, the capital, the investments, 
the requirements; constant surveillance by a depart- 
ment which annually told a deceived and confiding 
public an imaginary tale of the horrors it had been 
saved from; constant cackling of danger from the 
official goose, who for the time was magnified by his 
office; constant uncertainty of the law and distrust of 
the administration; this is the record of State super- 





vision in Massachusetts, and it is a record which has 
been repeated in nearly every State where it has been 
tried.” The summary of the work of supervision for 
twenty-one years is in ‘‘the fact that Massachusetts 
to-day has but one fire insurance company of stand- 
ing and repute, and that is nearly as far from the loca- 
tion of the department as it could get and still remain 
in the State. But one life insurance company has been 
organized since the department began to supervise, 
and that braving an honored name and starting with 
high hopes has barely survived an unfortunate end- 
ing.”’ The picture is certainly strong. 

IIT. Can the purpose of State supervision be accom- 
plished more satisfactorily in any other way ?—This 
is the gravest question propounded. It is easy to 
criticise, to tear down, to destroy. To create some- 
thing better is a puzzle, a study, the labor of life. Mr. 
Cornelius Walford, of England, perhaps the best 
known writer on insurance now living, apparently 
careful and conscientious, certainly in a position to 
speak without fear, favor or affection upon this or any 
other subject, says: “‘I am of opinion — strongly so— 
that the only measure of real safety lies in publicity. 
I would have for all insurance associations — and this 
only in common with all joint-stock associations — 
snch a legal constitution as would render the manage- 
ment at once accountable to the share and policy- 
holders for all unsound management, and to the law 
of the land for any malfeasance or breach of trust; 
and for insurance associations of all classes (as distin- 
guished from trading companies generally), a special 
law that they should file annually such accounts as 
shall fully exemplify their business dealings, and 
financial positions — such accounts as any twelve men, 
practically conversant with the particular branch of 
business in which such class of company was engaged, 
should determine were sufficient for the purpose in 
view. These accounts I would have published annu- 
ally in a cheap form adapted to general distribution 
—as our ordinary parliamentary documents are pub- 
lished.’’ 

Any special supervision should be by a person 
selected by the vote of the chief officers of all the in- 
surance offices. He should personally investigate each 
balance sheet filed, and to each balance sheet he should 
affix his certificate of approval, or otherwise before 
publication, and for publication. #ach association to 
have the right of filing any reply to the ruling of the 
inspector within twenty-one days after notice thereof. 
This plan he says would enable anybody to see both 
sides at the same time; and the public press, and the 
insurance press especially, would see that fair play 
was had by all parties. - 

It is clear that legislation cannot give absolute pro- 
tection. If it be true that legislation operates as a 
cover, concealing the business of insurance, lulling 
men to carelessness and security where they should be 
watchful and cautious, then indeed is it the wrong 
way to effect the purpose. Legislation may thus in- 
directly prevent the public from seeking information ; 
it could not directly require them to seek to be in- 
formed. It is certainly to be desired that intelligence, 
honesty and good morals prevail, but these are not for 
the legislature to create by enactment. Legislation 
in aid of such objects is at most but an expression of the 
general wish of the people. Nothing is accomplished 
by such legislation further than to give a moral sup- 
port to the object. Men are not made moral, or hon- 
est, or religious that way. Concerning this sort of 
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legislation there has always been a controversy. All 
countries have laws regulating the sale of intoxicating 
liquors, the sale of certain drugs, the storage of powder 
and other explosives. These laws nowhere result in 
prohibition, and are not so in terms. Prohibition by 
law is as distinctly a failure as is perpetual motion. 

It succeeds solely by force of local sentiment when 
it happens to be successful. The measure of success 
is the measure of public policy. Reasoning upon this 
subject, Buckle says: ‘“‘There is an order and a na- 
tural sequence which can never be reversed. This is, 
that every institution, as it actually exists, no matter 
what its name or pretenses may be, is the effect of 
public opinion far more than the cause, and that it 
will avail nothing to attack the institution, unless you 
can first change the opinion.” 

When the public opinion once fully comprehends the 
meaning of an insurance policy, the courts will be able 
to do very much that they cannot now do. They never 
rise above public opinion. The Dred Scott decision 
was a measure of public opinion at the time. It could 
not be pronounced now because public opinion has ad- 
vanced. 

An enlightened court, supported by public opinion, 
will find a method of relief, if not of security, when 
the people are in fact imposed on. The commercial law 
of ages has had to give way to an interpretation known 
popularly as ‘ hay-fork law,”’ to protect honest men 
from sharpers that have infested the farming popula- 
tion with swindling projects in patents for hay-forks 
and every variety of contrivances. They were robbing 
the people, and the law as it has stood for centuries 
aided in the robbery. The court changed the law for 
the case, being fully informed and having the support 
of public opinion. 

When insurance, and especially life insurance, is pre- 
sented by the companies and understood by the people 
in its true terms and conditions, there will be little 
need of legislation for protection Life insurance has 
been presented too much as a charity to one’s family, 
asa speculation, as a way to eat a pudding and still 
haveit. It has been defended when in the courts ina 
very different spirit. This is, perhaps, more the fault 
of the lawyers than of the companies. The lawyer 
takes a case to gain it if it can be gained, and will gain 
it in any way which the terms of the policy will 
permit. 

This contradiction between the company’s agent and 
the company’s lawyer, the public being in mazy ignor- 
ance of what the contract of insurance is, has directed 
public opinion to consider some legislation and super- 
vision absolutely necessary. There is not often much 
sympathy for a man who insures in a bogus company 
and loses. The verdict is that he should not have been 
such a fool as to insure in the company. When public 
epinion is properly informed, no court will ever again 
decide, as a court has decided, that a man who has sev- 
eral years’ insurance can recover all the premiums he 
has paid if the company should do any act however 
unlawful, unless special damage be proven. Nor will 
any court ever again decide, as a court has decided, 
that an utterly immaterial, and, for all that appears 
accidental misstatement in au application, will vitiate 


a policy. 
——_>-______ 


The Court of Chancery is like a rookery, some cease- 
less cause (caws) may always be heard there. 

If the drawer of a bill finds it lying upon the pave- 
ment, is he obliged to take it up? 





BOOK NOTICES. 


Digest of the Michigan Reports, a Supplement to Cooley's 
Digest of 1872. By Henry A. Chaney. Detroit: Pub- 
lished by the Editor. 1876. 

HIS Digest covers the Michigan Reports from the 

2lst volume to and including the cases decided at 
the January term last, and to appear in the 33d Michi- 
gan. The paging is consecutive with that of Cooley’s 

Digest, and the Index covers both volumes. 

The arrangement is good, and the gist of the cases 
is clearly expressed; and the whole execution of the 
work is such as entitles Mr. Chaney to be ranked 
among the very few good digest makers. 


The Law of the Road, or Wrongs and Rights of a Traveler. 
By R. Vashon Rogers, Jr., a barrister at law, of Osgood 
Hall. San Francisco: Sumner Whitney and Company. 


Under this somewhat altered title, Sumner Whit- 
ney and Company have added to their series of ‘* Le- 
gal Recreations ’’ Mr. Rogers’ entertaining book on 
the *‘ Wrongs and Rights of a Traveler,’’ which we 
noticed in volume thirteen, p. 216. To this volume 
the author—for we are glad to say that it is issued 
with his sanction and under his supervision —has 
added references to many American cases, and *“* many 
more of the wise sayings of the men learned in the 
law of the United States,’’ and the printers have given 
it a dress and finish of unusual beauty. It is, in short, 
a book that deserves well both for its merits and its 
good looks. As an attempt to ‘‘ popularize”? and 
make entertaining a subject usually accounted hard 
and dry, this work is a great success. Its vivacity and 
humor is sustained throughout but never strained, 
while its law is always good and always of the latest. 
Indeed, we commend the book to Messrs. Wait, and 
Wharton, and Hilliard, and the other professional 
law-book makers as a model on which to base their 


future works. 
—_——__ > 


CHINESE PLEADING. 


HE Chinese are different from us in almost every 
thing, but their lawyers seem to have in common 
with ours, the art of dilatory pleading. We take from 
the Christian Intelligencer a translation of pleadings in 
a suit instituted in a village near Amoy, so far as they 
had been put in at last accounts. Ang Chu, the plain- 
tiff, followed the business of making and selling cook- 
ing furnaces. One of his neighbors while down in a 
pit near by, died from the effects of poisonous air. 
Certain other neighbors, the defendants, claiming that 
the cause of death was from the kiln wherein plaintiff 
baked his furnaces, took the dead body and left it on 
plaintiff's premises. This, under Chinese custom, gave 
license to the people to plunder such premises, which 
result followed. The plaintiff thereupon applied to the 
officials of his ward for redress, which not being given, 
he entered at the office of the district magistrate this 
petition : 

“The petition of Ang Chu, 42 years of age, of the 
village of Tokio, in the ward Chionsgun, three miles 
from the city. Hecomplainsof animosity toward his 
religion, of the forcing of contributions, of improper 
use made of a corpse, and for combination in order to 
plunder him; and he prays that constables may be sent 
with dispatch to make arrests, to cause restitution, 
and to have the case adjudicated according to law. 

**Becompassionate. I amaChristian. My business 
is the making and selling of furnaces in the aforesaid 
village. My family resides back of my shop. I have 
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not been guilty of the least crime, but have frequently 
suffered much from certain daring men of the village, 
to wit, Tan Jiong, Tan Un, Tong Chhui, Tan Tai, Tong 
Ti, Tong U, and others. Whenever there are theatri- 
cal plays in the village, or rites of religious thanksgiv- 
ings, with lawlessness they levy on me contributions. 
Because I refuse to comply they treasure up anger, and 
continually seek occasion to injure me. My sufferings 
in this way have been inexpressible, culminating on 
the 6th inst., when Li To, one of the villagers, went to 
the hamlet Liano, to carry back some turnip water. 
He missed his footing, fell down and died. The vil- 
lagers of that place, Chng Jian and others, lifted him 
up and gave him to his relative Li Kiam, tocarry him 
back. This is well known throughout the whole dis- 
trict. Inquiry may be made at random for proof. 

“Who could have imagined the unfathomable 
scheming in the hearts of Jiong and his party ? They 
looked upon the corpse as a godsend, and instigated the 
owners of it, Li Kiam, Li Tham and others, more than 
fifty daring oues, to carry the corpse and leave it at 
my shop, pretending that the kiln, which I had opened, 
had by its malign influence caused this death, making 
use of this corpse to accuse me falsely to my injury. 

“At that time I was away from home, having gone 
to listen to the preaching. But my wife and children 
were driven out of the village by Jiong and his party, 
who lawlessly destroyed all the contents of the shop, 
and plundered the head ornaments (of my wife), my 
money, goods, books and papers, leaving nothing. A 
list of the things lost is appended hereto. 

“The affair being urgent, I lodged information with 
the ward officer Ong Kimia. They would not conform 
to his reprimands and make restitution. The report 
he sends up will be proof. But Kiam and his party 
becoming aware that their course had been crooked, 
have carried the corpse home. 

‘*Weeping, I direct my thoughts to the benevolence 
of the magistrate, since whose illustrious arrival to 
assume office, the wicked and pestilent have slunk 
away infear. But now this religious animosity, this 
forcing of contributions, this improper use of a corpse, 
instigating to combination and to plunder, by the dar- 
ing ones of the village, is lawlessness and wickedness 
in the extreme. Unless your favor be obtained, and 
you send with dispatch for the arrest of Tan Jiong 
and party the instigators, and of the owners of the 
corpse Li Kiam and party, the instigated, and bring 
them into court that they may be tried, and caused to 
make restitution and be punished according to law, 
how can warning be given to the turbulent instigators 
of evil, and peace to the weak and inoffensive ? 

“With exceeding earnestness I also attach a copy of 
the list of the things lost. On my hands and knees I 
cry to you, beseeching your honor to take up the case 
with your great discernment, and maintain the law. 
I beg most earnestly that you will kindly act, so that 
the turbulent and wicked may be warned by chastise- 
ment, and your weak and inoffensive subject may 
know there is heaven over him. Receiving your favor 
I will strike down my head.”’ 

The court thereupon rendered this decision, which 
was posted in public in accordance with the Chinese 
law: 

“The Answer to the Petition of Ang Chu. Li To 
missed his footing and lost his life. ‘The villager 
Chng Jian took up the body and committed it to the 
relative Li Kiam to carry back. This does not involve 
the Christian. If it be true that Tan Jiong and others 





took advantage of this corpse to instigate Li Kiam 
and others to injure, destroy and plunder, this is con- 
trary to law. 1 will send constables to bring the par- 
ties to trial for punishment and restitution.” 

The defendants thereupon filed this pleading: 

“The petition of Tan Tiau, 34 years of age, Li Kiam, 
Chiu Loan, Ng Chiong, Lo Chiok, Tong Chhui, Chhoa 
Leng, Lim Ban, Kho Chia, long San and others, resid- 
ing in the village Tokio, of the Ward Chiongsun, five 
miles from the city. They complain of the erection 
of buildings by force, in contempt, and with fatality; 
and of injury caused by deception, by failure in agree- 
ment, and by trumping up charges; and they pray that 
orders may be given for restraining, investigating, 
searching out the truth, and adjudicating. 

** We, Tiau and others, who have come to reside in 
this village of mixed surnames, on a public road, have 
been subjected to great indignity from a neighboring 
daring clan. The calamity has been brought about 
thus: In a former year a certain man of the surname 
Ang, of the village Kosan, began to erect a kiln for the 
purposes of making furnaces in our village just at the 
point of its pulsations (i. e.. where the dragon lies!) 
The people arose in opposition. Two men, of the sur- 
names Ang and Iong, became arbiters. The matter 
was settled by the villagers paying 13,000 cash to the 
owner of the kiln for its removal, with the promise not 
to rebuild in our village. 

“Now, after three years, without cause, one of that 
same village by the name of Ang Gan, suddenly, on 
the 5th inst. (the day of the Dragon boat festival), 
trusting to the power of the church, inasmuch as his 
younger brother Ang Chu had become a Christian, 
with violence and conspiracy again erected a furnace 
kiln in our village, despite all remonstrance. We re- 
ferred the matter to the original arbiters, who forbid 
them and will be witnesses. This kiln is just opposite 
to the court of Li Kiam’s house, and (as a consequence) 
Li Kiam’s brother without any sickness fell into the 
water and lost his life. When his mother heard of 
this, her heart was rent with grief. She went tou Chu 
and contended with him that he should take down the 
building. But Chu became enraged, and collected his 
relatives Ang O, Ang Put, Ang Ki, Ang Su, Ang 
Thiam, Ang Lo and others, more than ten persons, 
who fiercely and lawlessly seized the person of Kiam. 
We, Tiau and others, being neighbors, could not 
endure to sit still and look on. We merely kept them 
back and delivered Kiam. He then hastened to the 
public office in the village of Angtung, and cried out 
for redress. He received orders to return home and 
prepare a formal petition. This fact is on record. 

* But the party of Gan got his daring clan to deceive 
us and cause delay, then secretly sent Chu, trusting to 
the power of the church, to trump up the serious 
charges against Tan Jiong, the father of Tan Tiau, of 
forcing contributions for religious processions, and of 
using a corpse to incite to the destruction and plunder 
of property. They hope by these false accusations to 
involve us ininjury. They have also collected a band 
of lawless ruffians, who, with fighting implements, are 
watching day and night for opportunity to attack us. 
The calamity is most imminent. 

**Unless you favor us by sending out constables to 
restrain the wicked, to arrest and bring to trial, and 
search out the truth, and adjudicate, we Tiau and 
others weak and helpless shall suffer great injury, and 
this ruffian church will daily spread abroad. 

‘With exceeding earnestness we cry out, begging 
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your Honor, whose prerogative it is to save from water 
and from fire, graciously to send out constables with 
all haste to restrain the wicked, to arrest, to bring into 
court, to try, to punish and to adjudicate. Receiving 
your favor, we shall strike down our heads most 
earnestly.” 

To this the court returned the following answer: 

‘The answer to the petition of Tan Tiau and others. 
Men are liable at any moment to,meet with bappiness 
and misfortune. Li To fell into the water and lost his 
life. It is wrong to attribute this to the building of a 
furnace-kilu by Ang Chu and others, and to charge 
Ang Chu with entering false accusations on account 
of it. But if the surname Ang formerly agreed through 
arbitrators to remove their building from the village, 
they should keep to their agreement, and not again 
build in the village. Now the arbitrators are still alive, 
and at the trial it will be determined whether to build 
or to tear down. I will send constables to order cessa- 
tion and to prevent disturbance, also to collect the 
parties for trial.” 

The plaintiff may then file a counter petition and 
then the same procedure takes place as before until 
one or the other parties have become exhausted either 
in words or money. The court then tries the case, the 
parties being their own advocates, and conducting 
proceedings upon their knees. China being a well- 
regulated despotism, there are no professional advo- 
cates. The decisions are said to be influenced by 
bribery. This, however, is probably not usually the 
case. 

—————______—_. 


RECENT AMERICAN DECISIONS. 
SUPREME COURT OF OHIO.* 
CONTRACT. 

1. Sale: when lime essence of.—Where a party makes 
an offer to sell on specified terms, giving the proposed 
purchaser the option to accept the terms within a lim- 
ited period, time is to be regarded as of the essence of 
the offer, and an acceptance of the terms after the pe- 
riod limited will not be binding. Longworth v. Mitch- 
ell. 

2. Sale: by tenant in common, when conveyance en- 
forced.— Where a tenant in common contracts of land 
for the sale and conveyance of the entire land, witha 
purchaser who in good faith believes him to be the sole 
owner, on a bill filed by such purchaser for a specific 
execution of the contract, equity will decree a convey- 
ance by the vendor, of his interest in the land, and a 
compensation in money for the value of the outstand- 


ing interest. Ib. 
CRIMINAL LAW. 


Dog not subject of larceny.— Under the criminal laws 
of this State, a dog is not the subject of larceny, and, 
therefore, an indictment charging that the defendant 
broke and entered a stable, in the night season, with 
intent to steal a dog, is not a good indictment for bur- 
glary. State v. Lymus. 

EVIDENCE. 

When declarations of grantor not.— Declarations of a 
grantor, made in the absence of the grantee, are not 
competent evidence, in an action between the latter 
and the heirs of the grantor, to prove that undue influ- 
ences or fraud were used in procuring the deed of con- 
veyance. Gay v. Gay. 





* trom advanced sheets of vol. 26, Ohio State Reports. 








EXEMPTION. 

When not allowed from partnership property.— The 
members of an insolvent firm are not entitled to the 
statutory exemptions out of the partnership property 
after it has been seized in execution by partnership 
creditors, notwithstanding all the members join in de- 
manding the exemption. Gaylord v. Imhoff. 


FRAUD. 


Gift to wife in payment of equitable debt.— Where an 
insolvent husband, who in equity .s indebted to his 
wife, advances money, intended as agift to her, to dis- 
charge the wife’s estate from a mortgage debt, the wife 
not being guilty of actual fraud, cannot, at the suit of 
other creditors, be compelled to account for the money 
so advanced, until her claim against her husband is 
first satisfied. Oliver v. Moore. 





INSURANCE. 

1. Fire policy: condition against change of title.— 
A policy of insurance, which contains a condition that 
the insured property shall not be alienated or incum- 
bered, may be avoided by the insurer where a sale or 
incumbrance is effected without his consent, although 
it is stipulated in the policy that consent to an assign- 
ment of the policy will be given by the insurer if re- 
quested within a certain time after sale of the insured 
property. Such stipulation binds the insurer to con- 
sent to an assignment of the policy to the purchaser, 
only in case his consent has been given to the sale of 
the property. Home Insurance Co. v. Lindseu. 

2. Condition requiring proof of loss.— In an action on 
a policy of insurance which contains a condition that, 
in case of loss, proof of the loss shall be made and de- 
livered to the insurer within thirty days after the loss 
occurred, the petition, which does not allege perform- 
ance of such condition, or a waiver on the part of the 
insurer, is bad on demurrer. Ib. 


LIEN. 

Priority of. — A defective mortgage when reformed 
will not affect the lien of a judgment rendered between 
the date of the execution and the reformation of the 
mortgage. Van Thorniley v. Peters. 

NEGLIGENCE. 

When landlord not liable for act of tenant. — The de- 
fendant, being the owner of alot of ground, erected 
thereon a store-house, and afterward Jeased the store- 
room and agreed with the lessee to construct therein 
cornices, shelvings and fixtures, in a secure, safe, con- 
venient and proper manner for the sale of dry goods 
and groceries, and to keep the premises in good order. 
The fixtures put up under the agreement were unsafe 
and insecure from the want of sufficient fastening to 
the walls of the building — all of which was known to 
defendant, who, on request of the lessee, refused and 
neglected to repair. Afterward, and while the room 
and fixtures were in the possession of the lessee, the 
shelvings fell and injured the plaintiff, who was, at the 
time, in the store-room as a customer of the lessee. 
Held, the facts stated do not constitute a cause of ac- 
tion against the defendant and in favor of the plaintiff. 
Burdick v. Cheadle. 

NEGOTIABLE INSTRUMENT. 

1. Effect of alteration of promissory note: what dis- 
charges security: agency: effect of fraud. — Calhoun as 
principal, and Lucas and Blessing as his sureties, made 
their promissory note to a bank, and at its maturity 
the bank agreed to give further time, if Calhoun would 
procure Boteler to sign the note in place of Blessing; 
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thereupon Calhoun, with the consent of the bank, took 
the note to Boteler, and by falsely representing to him 
that Lucas had consented to the extension of time, 
procured Boteler to erase the name of Blessing, and 
sign his own name in its place, and then redelivered 
the note to the bank, representing to the cashier that 
Lucas had agreed to the arrangement — Held: 1. That 
this was equivalent to the making of a new note by 
Calhoun and Boteler, of like tenor and effect as the 
original. 2. That the sureties, Blessing and Lucas, 
were thereby discharged. 3. That Calhoun, in pro- 
curing the name of Boteler, did not act as the agent 
of the bank, and, therefore, as between him and the 
bank, Boteler is bound by the note, notwithstanding 
the fraud of Calhoun. Farmers and Traders’ Bank of 
Jamestown v. Lucas. 

2. When indorsement by payee necessary.—A party to 
whom a negotiable promissory note payable to order 
is transferred by mere delivery, and for the mere pur- 
pose of collection, cannot maintain an action thereon 
in his own name against the maker. Nichols v. Gross. 

TENDER. 


United States notes when.—United States treasury 
notes are a lawful tender upon contracts stipulating 
for the payment of money generally, whether made 
before or after the date of the law under which the 
notes were issued; and this rule applies as well in 
equity as at law, and as well where by the contract the 
payment is optional with the party and his rights made 
to depend upon it, as where the payment is required 
by the contract. Longworth v. Mitchell. 

WILL. 


Construction of: heirs.—Where a testator made a de- 
vise to his son John ‘ through his natural life and then 
to his heirs,’’ and in another part of the will used the 
word “heirs ”’ in the sense of “children ’’—held, that 
the son took a life estate only, with remainder to his 
children, or issue, and not to his heirs generally, and 
that upon his death without issue, the devise in re- 
mainder failed, and the estate reverted to the heirs of 
the testator. Bunnell v. Evans. 


————__>___— 


COURT OF APPEALS. 





NOTICE TO THE BAR. 


Ordered, That this court will take a recess on the 6th 
day of October, 1876, to the 13th day of November 
next; that a new calendar be then made. All cases 
upon the present calendar undisposed of will be 
placed thereon without further notice. All other 
cases must be noticed, and the notice of argument 
filed with the clerk on or before the first (lst) day of 
November, 1876. EpwIn O. PERRIN, Clerk. 


The Clerk respectfully calls the attention of the bar 
to the following important facts: 

1. All notices of argument filed since the last calen- 
dar was made (March 20, 1876), for nothing but causes 
on last calendar remaining undisposed of, need not be 
renoticed. 

2. No cause will be placed upon the Preferred Cal- 
endar, unless preference is distinctly claimed in the 
notice of argument, under Rule 20 of the court, nam- 
ing the class to which the cause belongs under that 
rule, and briefly stating the reason for such preference. 
Notes of issue are not used, and need not accompany 
notice of argument. 





8. Notices, in appeals from orders, entitled to be heard 
as motions, must distinctly state the cause to be “a 
motion,”” and should be drawn for a motion day. 
Judgments should be noticed for Monday, Novem- 
ber 13th, upon which day the court opens. 

4. All notices filed before the return is filed are 
worthless. Under no circumstances will any case be 
placed on calendar before the return is filed. All re- 
turns must be properly certified under the hand and seal 
of the clerk of the court below. 

5. Unless returns are filed before November Ist, as 
directed in the order of the court, the cause will not 
be placed on the calendar. One day after will be too 
late. 

6. Subdivision 2 of Rule 21 relative to “ passed”’ 
causes will be strictly enforced. Unless restored on 
motion, these causes are treated as ‘‘dismissed with- 
out cost,’’ and will not again go on calendar. 

7. The title of the cause and the names of counsel 
are always taken from the notice of appeal to this 
court. Counsel should see that they are there cor- 
rectly set forth. 

A careful reading of the above simple rules will 
save much useless correspondence, and also much 
trouble and annoyance both to the lawyers and the 
clerk. 

——____—__ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, October 
3, 1876: 

Motion denied, without costs — Preston v. Morrand. 
— Motion for reargument denied, with $10 costs — 
Keogh v. Westervelt.——Judgments affirmed, with 
costs — Wooster v. Sage; Gifford v. Waters; Graham 
v. Flushing, etc., R. R.; Yates v. N. Y. C., ete., R. R.; 
Jabes v. N. Y. C., ete., R. R. —— Judgment reversed 
and new trial granted, costs to abide event — Seligman 
v. South, ete., R. R.; Fisher v. Mayor, ete.; Taylor v. 
Mayor, etc.——Judgment reversed and new trial 
granted — People v. Scott.—— Order affirmed, with 
costs — Union Savings Inst. v. Duryea.—— Order af- 
firmed and judgment absolute for defendant on stipu- 
lation. with costs —Collgrove v. Tallman.—— Order 
affirmed, with costs— Phillips v. Wheeler; People ex 
rel. Canal Bank v. Board of Supervisors.—— Appeal 
dismissed, without costs—In re Wm. Beggs, an ap- 
plicant for admission to the bar. 


—__>—__—_—- 
NOTES. 


ITTLE, BROWN & COMPANY are shortly to pub- 

lish the first volume of Otto’s reports, which follow 
Wallace’s in the series of United States Supreme 
Court reports. They also announce an American 
edition of Stephen's Digest of the Law of Evidence 
and a table of cases in United States Digest.—— The 
Weekly Notes of Cases (Philadelphia), by far the best 
work of the kind we have seen, closed its second an- 
nual volume with the number of the 21st ult., and its 
publishers announce that hereafter the subscription 
price will be $5 per volume, and that a volume will be 
closed when 600 pages are reached, without regard 
to date. The typography is to be changed by the use 
of type one size larger, which will hardly be an im- 
provement. —— The Government Library Report, 
which is promised shortly for distribution, will con- 
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tain, among the deluded accounts of libraries of the 
various kinds, an article on Law Libraries, with 
sketches of principal collections and statistics by Mr. 
S. B. Griswold, of the New York State Law Library. 
— The American Library Journal, monthly, pub- 
lished by F. Leypoldt, 37 Park Row, New York, is a 
new periodical ‘‘intended to cover the entire field of 
library and bibliographical interests,’ and as such is 
likely to prove of interest to the law librarians and to 
many of the profession. 


A novel claim has been filed in the Probate Court 
by the proprietor of a hotel in St. Louis. It is against 
the estate of a person who committed suicide in the 
claimant’s hotel, and by which he was greatly dam- 
aged in his business from the boarders leaving his 
house on account of the tragedy. It is contended 
that a man committing murder upon another is liable 
for damages, and consequently a man murdering him- 
self is equally responsible for any injury that may 
result from his rash and illegal act.— Central Law 
Journal. —— E. Peshine Smith, formerly of Rochester 
and subsequently occupying a prominent position in 
the State Department at Washington, next as clerk of 
the Court of Appeals, and for six years past legal ad- 
viser of the Japanese Foreign Office, has just returned 
to this country. On taking leave of the Japanese 
authorities, he received marks of distinguished atten- 
tion. 


A correspondent of the New York Evening Post, 
writing from Litchfield, Connecticut, says: I have 
said that the Litchfield of to-day is modern in most of 
its active features; and therein it contrasts strangely, 
and almost sadly, with the Litchfield of the past. It 
is scarcely half a century since the town had a na- 
tional reputation as a center of education and of in- 
tellectual influence. Here, beside less famous institu- 
tions, was the law school of Judge Gould, which was 
maintained for fifty years, ending with the year 1833, 
at which were graduated more than one thousand 
students. Of these, as I learn from a local history, 
fifteen became United States senators, forty represen- 
tatives in Congress, ten governors of States, five mem- 
bers of the national cabinet, two judges of the 
United States Supreme Court, forty judges of State 
courts, and one Vice-President, besides numbers who 
attuined to less dignities and whom the historian 
passes by. The fame of one graduate, John C. Cal- 
houn, became more than national. He is described to 
me by an old dame who remembers well his appear- 
ance and bearing when at the Litchfield Law School, 
as a stripling of thin and intellectual cast of counte- 
nance, who had a habit of taking long and lonely walks 
closely wrapped in his cloak, who was regarded by his 
classmates as a mobid dreamer, and who altogether 
gave slight promise of the honors which he was to 
win. In those days, too, there was in Litchfield a 
large and select seminary for young ladies, which also, 
we may reasonably infer, the law students properly 
appreciated, as the escapades of the young folk is still 
a pleasant theme for the graybeards of the town in 
their reminiscences of the old time. 


Proceedings have been begun in the Supreme Court of 
South Carolina to determine, without action, the con- 
troversy as to the claim of F. J. Moses, Jr., to the 





office of Judge of third Circuit of the State. As the 
controversy affects his son Chief Justice Moses cannot 
sit, and a justice in his place will be appointed by the 
Governor.—— The Washington Law Reporter, in speak- 
ing of Judge Fullerton, says: ‘‘ There is one lesson 
which some of the members of our bar may take to 
themselves from this case. The example set by Judge 
Fullerton in his cross-examinations is an excellent 
one. He appeared to understand thoroughly just 
what he was desirous of bringing out, and his qnes- 
tions were always so put as to elicit the proper and 
legitimate answer. Then, his treatment of the wit- 
ness was uniformly considerate, and his manner of 
pressing a point, though forcible and direct, was cour- 
teous and patient. There were no interruptions — 
brief and abrupt — no attempt at twisting the hesita- 
tion of a witness into an admission, and no taking up 
of his careless or ambiguous expressions in order 
to trump up an apparent contradiction. Above all, 
there was no ‘ brow beating.’ ”’ 


The London News says: ‘‘ The Athens papers report 
a somewhat unusual trial which has just taken place 
in the capital of Greece. A tradesman of Athens sued 
the Athens and Pirzeus Railway Company for sixty- 
eight drachms as damages sustained in the following 
circumstances: The above railway company has con- 
structed an open-air theater close to one of its sta- 
tions, and has advertised to carry passengers from 
Athens and bring them back after the representation 
for the modest sum of one drachm, or about ten pence 
in English money, the price of admission to the thea- 
ter itself being two pence. In the month of June a 
tradesman of Athens, Antony Demaschino, attracted 
by the announcement of a ‘first representation of 
Lucrezia Borgia,’ put up his shutters and started for 
the theater. When he arrived there he found, much 
to his surprise, that he was the only person present, 
and, after waiting some time for the curtain to rise, 
he went to the ticket office to know when the opera 
would begin. He was informed that the heavy rain- 
fall of the morning had soaked nearly all the seats 
and filled the lanterns with water, and that conse- 
quently there would be no performance that evening. 
M. Damaschino who not unnaturally attributed the 
suspension to the absence of spectators, brought an 
action against the company to recover, first, the 
drachm which he had paid for his railway ticket ; 
second, two pence, the price of his admission to the 
theater ; and third, the sum of sixty-seven drachms 
as damages for his loss of time and as compensation 
for his disappointment. The Lower Court, in which 
the action was first tried, having simply ordered the 
company to refund the price of the railway ticket, the 
decision was appealed against by both sides, and the 
Supreme Court has now given judgment to the effect 
that M. Demaschino is not entitled to the reimburse- 
ment of his railway ticket or to any damages, but that 
he can recover the two pence paid for admission to 
the theater if he is ready to swear that ‘in his belief 
the reason why the performance did not take place 
was not because the rain had wetted the seats, but 
because there were no spectators to sit in them.” 
Even if he commits himself to this serious statement, 
he will have to pay costs for both sides, so that, alto- 
gether, we may assume that Antony Demaschino 
wishes he had never seen the tempting announcement 
of a first representation of Lucrezia Borgia. 
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CURRENT TOPICS. 
N° matter what provision may be made to prevent 
+" it the calendar of the appellate court in almost 








ALBANY, 


every one of the larger States is crowded with cases, 
and litigants are often kept waiting for years before 
a decision is obtained. The existence of this con- 
dition of things is harrassing to parties and it re- 
sults in pecuniary loss to the profession. <A very 
large share of wrongs to property go unredressed, 
for the reason that an attempt to seek redress will 
probably involve a tedious, vexatious and expensive 
litigation. And what makes the matter more aggra- 
vating is, that a very large proportion of cases are 
appealed simply for the purpose of delay, and not 
in the hope of ultimate success. The practice of 
this particular is well 
The threat of taking a case, in which a 


railway corporations in 
known. 
company may be interested, to the court of last re- 
sort, has been found to have a powerful influence in 
preventing actions. Thus a right which was in- 
tended to secure justice, has been perverted and 
made an instrument of injustice. 
the difficulty is as yet unsolved. Increasing the 
number of judges, so that the court of last resort 
will be able to divide itself into two or more courts 


How to remedy 


has been suggested, and to some extent has been 
tried. The danger of conflict 
of the several tribunals has been thought, however, 


in the decisions 


to present an insuperable obstacle in the way of per- 
manently adopting this plan, so it has never been 
Another 
method which has been adopted in some States is the 


tried except as a temporary expedient. 


establishment of intermediate appellate courts, which 
finally pass upon all cases involving small amounts, 
sending to the ultimate court only such of those cases 
as may contain a new and important question of law. 
This shuts off trivial cases, but as tiie usual means 
of discriminating between the cases which may or 
may not of right be appealed from the intermediate 
court, so far adopted, is by the amount involved, 
and a multitude of actions are upon amounts greater 
than the prescribed limit, the court of last resort is 
almost certain to find itself in time much behind its 
business. The judges in most of the appellate 
courts try to meet the diiliculty by working harder 
and longer. The consequence is that they overwork 
The evil 
is a growing one, and sooner or later a remedy must 
be found for it. 


themselves and break down prematurely. 


Vor. 14.— No. 16. 





The daily papers are discussing the question as to 
what are the rights and duties of directors of incor- 
porated companies in respect to the management of 
the affairs committed to their care. In response to 
a request from the vice-president of the New York 
Stock Exchange and a number of leading capital- 
ists, several of the prominent attorneys in New York 
have given an opinion defining the nature and ex- 
tent of the duties and liabilities of corporate man- 
agers and the remedies of shareholders in case those 
duties are violated, which is well worthy the atten- 
tion of all interested in corporations. The opinion 
states that the director of a corporation stands in a 
fiduciary relation to it, and has no right to make a 
profit to himself out of his employment, and if he 
makes any contract for the company, whereby a 
profit results to himself, he is liable to account 
therefor, and he can have no interest which is ad- 
As to the 
remedy for a breach of trust, they say the corpora- 


verse to the interest of the company. 


tion may prosecute an action in the law or equity 
side of the court, as may be appropriate under the 
special facts. In some instances the courts have set 
aside and declared void the acts complained of, and 
in others have held the directors liable personally in 
damages. It often happens, however, that the 
wrong-doers continue to be directors of the com- 
pany and refuse to bring suit. In those cases the 
courts allow the stockholder to bring an action in 
behalf of 


against the company and the directors guilty of such 


himself and all the other shareholders 


breach of trust. 


Various plans are proposed to protect stockhold- 
ers of corporations from the fraudulent acts of the 
managers of such corporations, but no plan has yet 
been put into operation which has proved effectual 
to accomplish the end sought. The difficulty has 
been to contrive a way whereby stockholders could 
retain the control of the corporation, and still the 
holders of a majority of the shares not be able to 
deprive those holding a minority from a voice in the 
management. The only way in which such a result 
can be approximately reached is by allowing, to a 
certain number of shares the choice of a director, 
instead of allowing the holding of a bare majority 
of the whole amount of shares to choose the entire 
directory. Thus, under the system now in vogue, 
in a corporation whose stock is divided into ten 
thousand shares, those holding or controlling five 
thousand and one shares can absolutely control the 
corporate action and the owners of the remaining 
five thousand shares less one, will have no more in- 
fluence in respect thereto than a stranger. But if 
each thousand shares were entitled to a director, 
the holders of the supposed minority of stock could 
choose four directors if not five. It may be said 
that under the method suggested combinations 
could be made as they can now, and shrewd men 
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would still obtain the management of corporations. 
Combinations would undoubtedly be made, but the 
entire control of a company could not be acquired 
against the wish of the owners of any considerable 
number of shares. Men having in their possession 
a majority of stock, would probably be able to elect 
a majority of the directory, but they could not 
easily elect the entire directory. The majority of 
the board of directors would indeed rule the corpo- 
ration, but they would be more or less influenced in 
their action by the minority, who would at least be 
able to watch them, and to prevent any very dis- 
honest practices. The need of some kind of check 
upon the mismanagement of corporations is becom- 
ing every day more apparent and the legislative 
authority cannot long delay interfering to protect 
the interests of shareholders. 


A case of some interest to attorneys recently came 
before Judge Barrett in New York city. One Slater 
brought action against Thomas O. Shaw, who was 
president of a paint company, and caused him to 
be arrested and lodged in Ludlow street jail, in 
default of bail. Thereafter the suit was settled 
between the parties without the consent of plain- 
tiff’s attorneys, who declined to discontinue unless 
they were paid a claim of over $15,000 for their 
services, and kept the defendant in jail after the 
settlement. A motion was thereupon made, on be- 
half of defendant, to vacate the order of arrest. 
The court granted the motion, holding that the 
attorneys had no power to keep defendant in jail 
after the settlement. 


The Monthly Western Jurist for October, referring 
to an article in one of our former issues, upon the 
subject of divorce lawyers says: ‘*‘ We do not know 
of any moral or professional reason why a lawyer 
should not, if he chooses, make a specialty of di- 
vorce practice.” 
carrying on of the business by such advertisements 


gut the Jurist objects to the 


as this: 


* DIVORCES legally obtained without scandal or pub- 
licity. It is not necessary that the world should be ac- 
quainted with private family affairs. The residence or 
presence of the party wishing the divorce is not required. 
Affidavit, sufficient proof and incompatibility sufficient 
cause. The law provides for the happiness of both sexes 
by making a section to meet this misfortune. No fee for 
instruction or information. Nothing required until decree 
is obtained and satisfaction rendered. 

“ Address, ————, CHICAGO.” 


To an inexperienced person, there perhaps, would 
appear no objection to making a specialty of divorce 
practice, but we find, in practice, that those lawyers 
who do so are in the custom of issuing advertise- 
ments of the character of the above. The divorce 
lawyer is the quack of the legal profession. There 
is comparatively little legitimate divorce business. 





In some States the provisions of the law are such 
that only a single ground is permitted as a reason 
for an absolute divorce, and the existence of this 
ground is hardly ever the real cause. These States, 
however, furnish a very large share of the divorce 
business carried on in other States where the rule is 
less rigid. As we have heretofore said, however, 
the divorce lawyer is not the only person to blame. 
The clerks of courts in certain States have an inter- 
est in promoting suits in their own courts, and they 
are able to manipulate legislation to suit their pur- 
pose. In several States a residence of the applicant 
for a year, or even a shorter time, previous to com- 
mencement of suit is sufficient to enable him or her 
to maintain an action. We understand now that 
one of the States has even gone further in the direc- 
tion of facilitating the separation of man and wife, 
and does not require a residence of either party to 
give its courts jurisdiction in a case of divorce, but 
only an intention on the part of the plaintiff to 
thereafter reside in the State. Probably a judg- 
ment obtained in the State mentioned would be of 
very little value elsewhere, but it might prove an 
obstacle in the way of a prosecution for bigamy. 


We are glad to notice that the advocates of human- 
itarian law are enforcing the statutes not long since 
passed for the protection of children, It would not 
speak well for the consistency of our criminal code 
if its power could be exerted to save turtles from 
unnecessary suffering, but was insufficient to secure 
human beings from cruel usage. While the State 
should not prevent areasonable exercise of authority 
by parents or by those standing (1 locos parentis over 
the persons the law compels them to support, it is 
its duty to see that such persons be not wantonly 
misused, or, for the sake of gain, subjected to 
severe and painful training in callings of the charac- 
ter of rope dancing, ete. The little amusement 
derived from witnessing acrobatic performances 
had better be foregone if to sustain them requires 
the torturing of children. 


The commission for the investigation of the pris- 
ons of this State have made a preliminary report, 
in which the management of some of our penal 
institutions is spoken of in very unfavorable terms. 
Extravagance, dishonesty, wrongful use of the pub- 
lic property and a diversion of the patronage con- 
nected with the largest one of the prisons to politi- 
cal ends are charged, and the figures and facts set 
forth fully substantiate the charge. Thus, our pris- 
ons, instead or being self-supporting and a source of 
profit to the State,as they should be, require, to meet 
the expenses of maintainance over and above re- 
ceipts, an appropriation by the State of half a mil- 
lion of dollars a year. But the worst feature of the 
mismanagement is said to be the effect wlrtch it has 
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upon the prisoners. Instead of strict discipline, and 
treatment calculated to lead them to reform their 
course of life, they find facilities for bribery, ex- 
hibitions of favoritism, and other conditions which 
tend to make them go forth from the prison worse 
than they were when entering. It is hoped, how- 
ever, that a change for the better may be made 
in the event of the passage of the amendment to 
the constitution of the State, abolishing the office of 
inspector of State prisons, and providing in its place 
This 


amendment will be voted upon by the people at the 


for a single superintendent of State prisons. 


coming election, and as neither party oppose it, will 
probably be adopted. 

The American Law Review, for October, in speak- 
ing of the result of the Belknap impeachment trial, 
says: ‘*The result, of course, is a sufficiently de- 
plorable one. Undoubtedly, so far as Belknap him 
self is concerned, he is practically as completely 
disqualified from holding any office of honor, trust 
or profit under the United States as he would have 
But 
the manner in which a proceeding of such moment 


been if the decision had been the other way. 


has been conducted and the disagreement as to its 
proper scope not only impair the dignity of the pro 
cedure itself, but must tend to destroy the security 


against official misconduct which it is meant to pro- 


vide.” This, however, is not the only lesson to 


be drawn from this trial. In order to reach the 
result the legislative business of the nation was 


delayed for a month or more, and an expense incur- 
red many times greater than the whole amount 
alleged to be wrongfully acquired by the defendant. 
The question of expense, to be sure, ought not to 
stand in the way of the trial and conviction of a 
criminal, but the machinery of impeachment is 
cumbrous and costly, and unfitted for modern times, 
and the needs of legislation are too great to warrant 
a diversion of the national legislature from its proper 
business. If the power to impeach and try for 
political offenses is essential to the well-being of 
the nation, it should be conferred upon the courts. 
—-+ 
NOTES OF CASES. 

Smith v. Reynolds, 8 Tun, 128, is a case arising 
under the civil damage law of this State. The 
hotel. A bar- 


tender in their employ sold liquor to plaintiff's hus- 
band, who was an intemperate man. After drinking 


defendants were proprietors of a 


several times the husband started for home, going 
While upon the railroad track he 
was overcome by the liquor he had taken, and fell or 


along a railroad. 


laid down, and was struck by a passing train and 
so injured that he died. held that the 
defendants were liable under the statute, and they 
were not relieved by the fact that the liquor was 


The court 





sold by the bar-tender without their knowledge or 
consent, and against their instructions. The decision 
is in the fourth department. The cases of Bertholf 
v. O'Reilly, 8 Wun, 16, arising in the second depart- 
ment, and Mead v. Stratton, 8 Hun, 148, in the fourth 
department, involve the question as to the liability 
under the act of an owner of premises for injuries 
arising from a sale of liquor thereon, by the tenant 
of such premises. In the case first mentioned a son 
of plaintiff's became intoxicated upon liquor sold 
by one defendant, a tenant of the other defendant, 
and overdrove plaintiff's horse so that he died. The 
court held that an action for the loss of the horse 
could be maintained against the landlord jointly 
with the tenant; that the fact that the plaintiff 
allowed his son, who he knew was liable to become 
intoxicated, to take the horse, would not defeat the 
action, and that the principle of contributory negli- 
gence was not applicable. In the second case men- 
tioned it was held that a recovery under the act can 
be had against the owner of a building where in- 
toxicating liquors are sold only upon clear and satis- 
factory proof establishing the permission to occupy, 
with knowledge that intoxicating liquors are to be 
sold therein, and that neither the permission nor 
the knowledge can be presumed or inferred. 


The case of Franklin v. Schemerhorn, 8 Wun, 112, 
also arose under the same statute, in the fourth de- 
partment, and involved a somewhat curious point. 
The husband of plaintiff, a cripple, became drunk 
upon liquor sold by one defendant, upon premises 
belonging to the other, and was robbed of or lost 
He had 
for family plaintiff and four children, who were 


fifty dollars in money and was also hurt. 


dependent upon the proceeds of what labor he was 
able to do and a pension he was in the receipt of. 
The 


court held that an action could be maintained by 


The action was brought by the wife alone. 


the wife and children jointly or severally, but that 
the plaintiff, as wife, was entitled to recover only 
ner proportionate share of damages, which was iu 
this case one-fifth. The court also held as to exem- 
plary damages that, although the jury have the 
power to give them, they should not be allowed to do 
so in ordinary cases where nothing is proved but the 
simple sale of a single glass of liquor under ordinary 
circumstances. They should be given only when 
there 
in the case proved on the part of the vendor of 


are circumstances of abuse or aggravation 


the liquor. The foregoing cases constitute nearly 
all that 
court since the statute mentioned was enacted. In 
Baker v. Pope, 5 N.Y. 
ality of the act was passed upon, and in Llayes v. 
Phelan, 4 Wun, 733, 
530, the right to recover damages for the death of 
an intoxicated person was considered. 


have been passed upon by an appellate 


the constitution- 


Sup. 102, 


and Jackson v. Brookins, 5 id. 
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MR. O’CONOR— REDIVIVUS. 


“Mercy o’ me!” cried Sancho, “did not I give your wor- 
ship fair warning? Did not I tell you they were windmills, 
and that nobody could think otherwise, unless he had also 
windmills in his head ?””— Don Quixote. 


|" is perhaps no longer, if it ever was, of any im- 

portance what Mr. Charles O’Conor thinks of the 
Court of Appeals of this State ; but there is one 
individual whom it will be impossible ever to con- 
vince of that fact, and that individual is Mr. Charles 
O’Conor. If there is any class of persons to whom 
Mr. O’Conor’s views on this subject are of less im- 
portance than any other, it is the Republican party 
of this State. So when Mr. O’Conor 
come forward and not only reiterate his rabid abuse 
of the Court of Appeals, but dedicate that abuse 
**to the Republican Electors of the State of New 
York,” he indulges, it seems to us, in a most intem- 
perate superfluity. But the awful fact still remains 
that Mr. O’Conor has returned once more to the 
charge. It is several weeks now, since Mr. O’Conor 
has engaged the public attention, and there was 
He 
had the dyspepsia quite badly, and for several weeks 
the columns of the New York city journals were filled 
with news about that, and with his wise and precious 
words, foolishly supposed to be his last. But he 
got well, and then we had the magnificent scenic 


chooses to 


danger that he was going to be lost sight of. 


drama, growing out of his business relations with 
one of his old clients, a Mrs. Forrest, agitating this 
entire community, and sending a thrill of interest 
and curiosity throughout the whole nerve-system of 
this republic. That matter died out after a while, 
and now, ‘‘hark from the tombs @ doleful sound!” 
Mr. O’Conor, fearing that the five millions of other 
people in this State are about to make a mistake 
and are not going to vote for his candidate for 
the vacant seat on the bench of the Court of Ap- 
peals, utters > three columns 
long ; an address to the Republican electors afore- 
said, threatening them with his, the O’Conor’s, dis- 
pleasure, if they don’t vote for Judge Earl rather 
than Mr. Danforth. This precious document —this 
‘*voice from beyond the river,” —this “ positively 
the last word from Dr. Baxter,” appropriately ap- 
pears in the New York Herald. The Herald has 
not, until now, let any wild beasts out on the com- 
munity since that terrible escapade of the Central 
Park menagerie, and it is quite fitting that the 
Herald now lets Mr. O’Conor loose on the people of 
this State, and particularly on the unfortunate “ Re- 
publican Electors.” 
for the result. 


‘fa warning voice,’ 


We confess to a feeling of awe 
We have not been so agitated since 
the explosion at Hell Gate, for which we listened so 
apprehensively a fortnight or so ago, on that still 
Sabbath afternoon. That event transpired without 
hurting anybody, and our choicest gratitude bubbled 





possession of all his faculties, including his dyspep- 
sia and his inalienable privilege of being the only 
right man at the New York bar. If the Republican 
Electors shall read this farewell address and disobey 
its precepts, or, more awful thought, if they shall 
neglect to read it, we shudder for our institutions, 
But Mr. O’Conor will have done his duty. He can 
now wash his hands of the whole human race, and 
inexorably refuse to have any thing more to do with 
the Tweed case. Then, we shall expect anarchy, 
chaos, and old night, with the titantic form of 
Counselor O’Conor brooding over the whole, and 
like the ‘‘last man” in Campbell’s poem, address- 
ing his most useful observations to the solar system. 

Now before we go any further, let us say, that we 
desire to consider this question divested of any 
This journal does not desire 
That is not 


party bias, if we can. 
to influuence the vote of any lawyer. 
our business. We have already expressed our opin- 
ion of both candidates. Judge Ear! has made a good 
judge ; undoubtedly Mr. Danforth would make a good 
judge. Both gentlemen are lawyers of the highest 
rank—leaving the sovereign O’Conor out of the ques- 
tion—of the utmost purity of character, and of the 
most unassailable integrity of motive. Personally, 
we would like to vote for both of them, but as we 
cannot do that, we must make a choice in a case 
where we certainly cannot err howsoever we may 
choose. So we desire that what we say shall not be 
construed into advocacy for either gentleman, but 
simply as a protest against the indecent charges of 
Mr. O’Conor against Mr. Danforth and the Court of 
Appeals. 

Now what are the charges against Mr. Danforth / 
for nobody cares any thing about the charges against 
the Court of Appeals; that matter is as uninterest- 
ing as a thrice-preached sermon, and people are as 
are of Mr. O’Conor. What has 
or done, or neglected to say or 


tired of it as they 
Mr. Danforth said 
do, that has regurgitated the great man’s biliary 
secretions? Why, Mr, Danforth said, in respect to 
the decision of the Court of Appeals in the Tweed 
vase, that ‘‘ the law of the case as laid down by the 
Court of Appeals, conformed to his own judgment, 
and he believed he could say, with confidence, to 
The 
Court of Appeals has never had a superior in this or 
It was to be trusted, honored and 
And shortly after uttering these abom- 


the judgment of the members of the bar. 


any other State. 
sustained.” 
inable sentiments, Mr. Danforth was nominated by 
the Republicans for the office of Attorney-General. 
Significant fact! and Mr. O’Conor depicts the fear- 
ful consequence which would have ensued if Mr. 
Danforth had been elected, to wit: that Mr. O’Con- 
or’s services would no longer have been required in 
the prosecution of Tweed. Quite likely Mr. O’Conor 


is right on that point. But our State escaped that 


up at the idea that it had passed over without | terrible danger, and is now threatened with this 


scathing Mr. Charles O’Conor, and had left him in ‘ other, still more serious. 


Then Mr. O’Conor thinks 
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it very suspicious that Mr. Danforth was never put 
up for office by the Republicans until after he had 
uttered those opinions of the Court of Appeals. It 
is rather difficult to understand how the interests of 
the Republican party were to be subserved by the 
election of an official favorable to Tweed, and if it 
is any thing against Mr. Danforth that he never held 
office, Mr. O’Conor is liable to something of the 
But this is all that Mr. O’Conor has 
to allege against Mr. Danforth, and the best he can 
that the Judge 
has never said any thing, that he knows of, in favor 


same censure. 
say in advocacy of Judge Ear! is, 


of the Court of Appeals or the Tweed decision. 
Inasmuch as the judge was in the Commission of 
Appeals at the time, that fact loses its significance, 
but we rather guess that if Judge Earl had been in 
the Court of Appeals, and is as good a lawyer as 
we believe him to be, he would have “concurred.” 
Indeed, we have the very best reason for saying that 
Judge Earl does not concur in Mr. O’Conor’s opinion 
of the Court of Appeals or the Tweed decision, and 
also —though it can hardly be necessary to say it — 
that he is in no wise responsible for Mr. O’Conor’s 
letter — that he knew absolutely nothing of it until 
it was published, and that he condemns alike its 
tone and sentiment. 

But serious argument is wasted over this senile 
twaddling, the absurdity of which is only equaled 
by its malice, its arrogance and its impudence. 
Chief Justice Marshall was wise enough to request 
an intimate friend of his to notify him of the first 
symptoms of mental decay which he should exhibit, 
It would 
have been better for Mr. O’Conor’s reputation if he 


in order that he might resign his office. 


had made a similar provision some years ago. In 
the Chief Justice’s case there was never any neces- 
In Mr, 
O’Conor’s case, let our profession read his ‘*‘ bull,” 
and Mr. 
some dreadful threats of withdrawing himself from 


sity for the exercise of the friendly office. 


decide for themselves. O’Conor makes 
the public service in case of the election of Mr. 
Danforth. In view of the eminent success which 
has thus far attended his prosecution of Tweed, 
this would be pronounced an overwhelming calam- 
ity, but we must console ourselves with a story of 
Sir Henry Webb, a solemn oracular old gentleman, 
with a big bass voice, who used to frequent the 
London clubs. Some one told him, at the club, of 
a dreadful murder, and the following colloquy 
ensued: Sir Henry —“ Dear me! Another murder! 

Answer —‘‘A poor girl 
Sir Hevry — ‘‘ Dear me! 
Dreadful! 
Dreadful! And when did it take place ?” Answer — 
” Sir Henry -— ‘‘God bless 
Is it possible?” Ans- 


And what sort of murder ?” 
shot by her sweetheart.” 

Dear me! Girl shot by her sweetheart! 
‘* Yesterday morning. 


me! ! 


Yesterday morning! 


wer— “True; the girl was murdered yesterday 
morning, and by a fellow who was supposed to be 
Sir Henry— ‘‘Dear me! Dear me! 


her lover.” 





Very shocking, indeed! And at what time yester- 
day morning?” Answer— ‘‘ Between six and 
seven o'clock.” Sir Henry — ‘‘Gracious goodness! 
Between six and seven o’clock! What an early 
hour! Very awful! Very awful! And what was the 
cause of the murder?” Answer— ‘ Jealousy.” 
Sir Henry — ‘‘ Jealousy! Heaven defend us! Horri- 
ble indeed! Jealousy! And what was the girl's 
name !”” Answer— ‘‘ Martha Jones.” Sir Henry — 
‘‘Dear me! Martha Jones! More and 
more shocking! And the murderer, what was his 
name ?” Sir Hen- 
ry —“ Philip Brown! God bless me! Philip Brown! 
This is bad indeed! Well, well, well! Martha Jones 
shot by Philip Brown! And where was the murder 
committed ?” Answer—‘‘In Rosamond street, 
Clerkenwell.” Sir Henry — ‘‘Great heavens! In 
Rosamond street, Clerkenwell! How very extraor- 
dinary! God bless me! In Rosamond street, Clerk- 
Then we must bear it as well as we can!” 





Dear me! 


Answer — ‘‘ Philip Brown.” 


enwell! 
—" 


AMERICAN CONTRIBUTIONS TO INTERNA- 
TIONAL LAW. 


A PAPER READ BY DAVID DUDLEY FIELD, BEFORE 
THE INTERNATIONAL CODE COMMITTEE, AT 
PHILADELPHIA, SEPTEMBER 29, 1876. 
| aes International Code Committee was instituted 

in America in 1873, with the view of promoting 
the reform and codification of the law of nations. 
Its first step was to procure the formation at Brus- 
sels, in the following October, of the international 
association for that object. Two annual conferences 
of that association have since been held, one at Ge- 
neva, in 1874, and another at the Hague in 1875, 
and a third commenced its session at Bremen, four 
days ago. Meantime the American committee, in 
pursuit of the common object, and in accord with 
the Association, meets on this ground, out of sympa- 
thy with the centennial celebration, which has 
brought together here so many products of the 
earth, and so many representatives of its inhabitants. 
Every thing about us is international. Within 
these walls, man is not so much American or Eng- 
lish, French or German, as he is member of the 
human family, and brother of all those who bear 
the human form and stand clothed with the divine 
attributes of speech and conscience. There is, in- 
deed, contention, but it is the friendly contention 
of generous hearts, striving to excel in that which 
helps to comfort and exalt the human race. And all 
lands have brought their contributions to this great 
festival of the nations. 

But how has it come to pass, that while in former 
times the great rivalry was of arms, there is now 
this rivalry of arts? It is because ‘‘ mountains in- 
terposed make enemies of nations” no longer, be- 
cause the missionary and the merchant, the traveler 
and the trader have overleaped the barriers that 
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divided them, because intercourse has increased, 
and men have thus come to know each other better, 
and lastly, because the public law of the world has 
grown more genial as it has grown more powerful, 
and has gathered within its folds all the children of 
men. 

It should seem fitting, therefore, that here, in the 
midst of this international display, we should turn 
our attention for a little while, to the progress of 
that public law, which is common to all the repre- 
sentatives of so many lands, and which, however 
their own national or municipal laws may differ, 
speaks to them all with the same promises and the 
same commands, which binds nations no less than 
persons, and which aims ever to promote interna- 
tional fellowship and peace. And, inasmuch as this 
is the place and season of friendly contention and 
conference, when all brine their several contribu- 
tions to the common treasure, it will hardly be 
thought unbecoming, if the American committee 
take this occasion to show how far their country has 
contributed, in the first century of its existence, to 
the improvement of this public law of the world. 
I do not mean to speak of the contributions made 
by publicists, but of those made by acts of govern- 
ment alone. 

The hundred years upon which we look back have 
been fruitful of changes. Man’s dominion over the 
forces of nature has been increased a hundred fold. 
Islands and continents have been newly peopled. 
Dynasties have been overthrown and other dynasties 
have taken their places. Old States have disappeared 
and new States have arisen. It would be strange 
if, with all these changes, there had been none in 
the law of nations. 

There have been inaeed so many changes that 
it would be difficult to enumerate them within 
the compass of one discourse. Some have grown 
by gradual and imperceptible accretion; others from 
political convulsions or conquests; and yet others 
from the studies of publicists, and the treatics of 
governments. Some of them would not be observed 
without a minute comparison of the old law with 
the new; others came with observation, and are 
conspicuous in every book relating to the subject. 

The history of international law since July 4, 
1776, shows that, notwithstanding the prevalence of 
almost universal war during the last quarter of the 
past century and the first fifteen years of the present, 
there has been, taking these hundred years together, 
a general tendency of the nations to approach each 
other more closely, to avoid war as much as possi- 
ble, and to diminish its severity, when it occurs. 

This tendency is observable, not only in the dis- 
cussions of jurists, but in negotiations and treaties; 
in the extension, limited and qualified it is true, 
but still extension of international law to the ori- 
ental nations, and among the western nations its 
increased liberality and comprehensiveness, em- 





bracing continually new subjects and providing for 
new conditions. 

Having regard to the two great divisions of the law, 
that which relates to peace and that which relates to 
war, we find in the former the right of intercourse 
between nations and the members of nations more 
widely extended and more firmly maintained; the 
rights of foreigners insisted on and defended in 
respect to travel, residence, commerce, worship and 
all those private advantages, upon which the com- 
fort and happiness of men depend; the social rights 
of the stranger and sojourner made so often equal 
to those of the resident native; the enlargement of 
the privilege of trade in general, with the simulta- 
neous abandonment of the trade in slaves; the open- 
ing to general commerce of great inland seas, as the 
Baltic and the Euxine; the opening of co-terminous 
rivers to the navigation of adjacent inhabitants, as 
the St. Lawrence, the Rhine and the Danube; the 
right of expatriation and naturalization, and the 
duty of extradition; and the ever increasing tend- 
ency to common systems of postal correspondence, 
copyright, patents, trade-marks, money, weights, 
measures, and the regulation of co-terminous rail- 
ways and telegraphs by land and sea. 

In respect to war, we observe, as I have said, a 
tendency to lessen the chances of its coming, and to 
Resort to 


mitigate its severity when it comes. 


arbitration for the settlement of international dis- 
putes, is a means of prevention not infrequently 
employed, much spoken of and much commended. 
In the conduct of war, men are more and more 
induced to diminish its extent, by confining 1ts oper- 
ations to armed forces, and forbidding attacks upon 
peaceful inhabitants, by restricting the rights of 
belligerents and extending the rights of neutrals, 
by abandoning or limiting the right of visit and 
search on the sea, by agreeing to the neutrality of 
goods in neutral ships, and the neutrality of isthmus 
routes, by abolishing privateering and exempting 
private property from capture at sea, by limiting 
the right of blockade, and enumerating and dimin- 
ishing the list of articles contraband of war. In 
short the unmistakable drift of the public senti- 
ment of the world is to make war a contest of arms 
between the armed men of belligerent nations, in- 
stead of holding every member of one nation the 
mortal enemy of every member of the other, and 
while thus restricting the belligerents, at the same 
time to keep neutrals apart from the contest. 
Having thus remarked the advances that have 
been made in international law during the century, 
we are prepared to consider the part which our 
Within 
three months after the declaration of independence, 
that is, on the 17th of September, 1776, ‘ Con- 
gress,” I quote from the secret journal, ‘* took into 
consideration the plan of treaties to be proposed 
to foreign nations,” and agreed upon the one to be 


countrymen have borne in making them. 
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offered to France. One of the articles stipulated 
for the abandonment of the ‘droit d’aubaine,” 
another for equal commercial privileges to Americans 
and Frenchmen in each other’s ports; another, de- 
fining contraband of war and prescribing the treat- 
ment of ships transporting it; another, protect- 
ing the subjects of each in the dominions of the 
other, on the breaking out of war between them; 
another, for the freedom of neutral trade and the 
conveyance of enemy’s property in neutral ships, 
according to the maxim of ‘‘free ships, free goods ;” 
another, respecting letters of marque, and another 
respecting the visit of neutral ships in time of war. 

A treaty of amity and commerce, modeled upon 
this plan, was made with the French King, in Feb- 
ruary, 1778. 

Our treaty with the Netherlands, in 1782, stipu- 
lated for liberty of worship to the citizens of each 
in the other's dominions ; for equal right to dispose of 
property ; and guaranteed to each the privileges ac- 
corded by the other to the nation most favored. 

The treaty negotiated by Franklin and his col- 
leagues with Frederick of Prussia, in 1783, stipu- 
lated for reciprocity of priviliges to the citizens of 


giving to each 


each in the ports of the other; for 
all the privileges accorded by the other to the nation 
most favored; for liberty of commerce and of con- 
science; for exempting contraband of war from 
confiscation, and subjecting it to detention only, 
and, finally, in order to mitigate the distress of war, 
agreed upon the two following articles: 
ARTICLE XXIII. 

‘Tf war should arise between the two contracting 
parties, the merchants of either country then re- 
siding in the other, shall be allowed to remain nine 
months to collect their debts and settle their affairs, 
and may depart freely, carrying off their effects, 
without molestation or hindrance. 

And all women and children, scholars of every 
faculty, cultivators of the earth, artisans, manufac- 
turers and fisherman, unarmed and inhabiting un- 
fortified towns, villages or places, and, in general, 
all others whose occupations are for the common 
subsistence and benefit of mankind, shall be allowed 
to continue their respective employments, and shall 
not be molested in their persons, nor shall their 
houses or goods be burnt or otherwise destroyed, 
nor their fields wasted by the armed force of the 
enemy, into whose power, by the events of war, 
they may happen to fall; but if any thing is neces- 
sary to be taken from them for the use of such armed 
force, the same shall be paid for at a reasonable 
price. 

And all merchant and trading vessels employed in 
exchanging the products of different places, and 
thereby rendering the necessaries, conveniences and 


comforts of human life more easily to be obtained 
and more general, shall be allowed to pass free and 








unmolested; and neither of the contracting powers 
shall grant or issue any commission to any private 
armed vessels, empowering them to take or destroy 
such trading vessels or interrupt such commerce.” 


ARTICLE XXIV. 


‘“‘And to prevent the destruction 
war by sending them into distant 


of prisoners of 
and inclement 
close and nox- 
ious places, the two contracting parties solemnly 
pledge themselves to each other and to the world 
that they will not adopt any such practice; that 


countries, or by crowding them into 


neither will send the prisoners whom they may take 
from the other into the East Indies or any other 
parts of Asia or Africa, but that they shall be placed 
in of their dominions in Europe or 
America, in wholesome situations; that they shall 
not be confined in dungeons, prison ships, nor 


some part 


prisons, nor be put into irons, nor bound, not 
otherwise restrained in the use of their limbs; that 
the officers shall be enlarged on their paroles within 
convenient districts, and have comfortable quarters, 
and the common men be disposed in cantonments, 
open and extensive enough for air and exercise, and 
good as are pro- 
vided by the party in whose power they are for 


lodged in barracks as roomy and 


their own troops; 
furnished, by the party in whose power they are, 
with as many rations, and of the same articles and 
quality as are allowed by them, either in kind 


that the officers shall also be daily 


or by commutation, to officers of equal rank in their 
own army; and all others shall be daily furnished 
by them with such rations as they allow to a common 
soldier in their own service; the value whereof shall 
be paid by the other party on a mutual adjustment 
of accounts for the subsistence of prisoners at the 
close of the war; and the said accounts shall not be 
mingled with or set off against any others, nor the 
balances due on them be withheld as a satisfaction 
or reprisal for any other article or for any other 
cause, real or pretended whatever; that each party 
shall be allowed to keep a commissary of prisoners 
of their own appointment, with every separate can- 
tonment of prisoners in possession of the other, 
which commissary shall see the prisoners as often as 
he pleases, shall be allowed to receive and distribute 
whatever comforts may be sent to them by their 
friends, and shall be free to make his reports in open 
letters to those who employ him; but if any officer 
shall break his parole, or any other prisoner shall 
escape from the limits of his cantonment, after they 
shall have been designated to him, such individual 
officer or other prisoner, shall forfeit so much of the 
benefit of this article as provides for his enlargement 
on parole or cantonment. And it is declared, that 
neither the pretense that war dissolves all treaties, 
nor any other whatever, shall be considered as an- 
nulling or suspending this and the next preceding 
article; but, on the contrary, that the state of war 
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is precisely that for which they are provided, and 
doing which they are to be as sacredly observed as 
the most acknowledged articles in the law of nature 
or nations.” 

The treaty with Great Britain in 1794, commonly 
known as Jay’s treaty, provided for extradition 
in cases of murder and forgery, declared, that in 
the event of war, there should be no confiscation of 
private debts, and the subjects of each might remain 
in the dominions of the other unmolested, that ves- 
sels approaching blockaded ports should be warned 
off before capture, that previous claims of the sub- 
jects of each against the other should be settled by 
arbitration, and that if either party felt 
for any injury, notice of the cause of 
should be given before resort to reprisal. 

It is thus shown, that before the Republic had 


aggrieved 


complaint 


seen a score of years, it had stipulated for most of 
the reforms in which we now rejoice, and that, in 
the treaty with Frederick, not only had it gone 
beyond all former law in the effort to lessen the 
evils of war, but so far, that the public law of our 
own age has not yet overtaken some of its provisions. 

During the present century, we have insisted upon 
and maintained the right of intercourse, in our ne- 
gotiations and treaties with Japan; the right to 
navigate coterminous rivers in our demand for the 
free navigation of the St. Lawrence; denounced the 
slave trade in the treaty of Ghent; protested against 
the payment of sound dues for entrance into the 
Baltic; stipulated for the neutrality of the route 
across the isthmus of Nicaragua in the Clayton- 
Bulwer treaty of 1850, with Great Britain; con- 
tended earnestly and successfully with England and 
Germany for the right of expatriation and natural- 
ization; and in respect to extradition, 1 can do no 
better than cite an English writer, Clarke, who says, 
in his work on the Law of Extradition, that ‘‘in the 
matter of extradition, the American law is better 
than that of any country in the world, and the de- 
cisions of the American judges are the best existing 
expositions of the duty of extradition, in its rela- 
tions at once to the judicial rights of nations and 
the general interests of the civilization of the 
world.” 

And lastly, as the most noble of our efforts, the 
United States have been concerned in giving to the 
world the most signal example of arbitration for 
the settlement of international disagreements. 

Of all these improvements I am far from saying 
that America has been the sole cause. There have 
been two parties, of course, to every treaty, and 
which of the parties most promoted it, I am not 
here to say. Nor will I assert that other nations, 
not parties to these treaties, did not make others, 
from time to time, with similar provisions; but I 
do claim that this country has ever stood in the 
van of nations for the reform and enlargement of 
their public law. 





These brief sketches of the improvements in in- 
ternational law during the last hundred years, and 
of the agency of our own country therein, are given, 
not for the entertainment of our vanity, but for 
encouragement and incitement to increased effort 
and further improvement. 

The purpose of all the treaties I have mentioned is 
the establishment of peaceful relations between the 
nations, the development of reciprocal intercourse 
and the cultivation of mutual good will. Peace is 
the policy of this country, as it is the natural policy 
of all republics. To them standing armies are full 
of danger, more danger even to themselves than to 
their neighbors, as they are ever more ready for in- 
If there 
any who desire war, they 


ternal menace than for external defense. 
be, in such countries, 
must desire it because it would bring relief to their 
private affairs or gratification to their wicked pas- 
sions, but the wish as the interest of the majority 
is always peace. 

In agreeing to the treaty of Washington, America 
and England did more for the reform and codifica- 
tion of international law, than was ever before done 
at one time by any two nations. They not only 
sought to establish a law of neutrality, but they set 
an example of incalculable value to the peace of the 
world, The example has proved contagious already. 
Witness the subsequent arbitrations between Eng- 
land and Portugal and between Italy and Switzer- 
land. In six national legislatures resolutions have 
been passed in support of the example. 

There can be no excuse for war but necessity, and 
there can be no pretense of necessity, when a peace- 
ful means of adjusting disputes is provided. Every 
argument against private war applies also to that 
which is public. The reign of law has put an end 
to the former. 
the latter? 
polity is the establishment of tribunals for the adju- 


Why may it not also put an end to 
As in civil society the crown of its 
dication of differences between individuals, so in 
that greater society, where States stand for individu- 
als, the establishment of arbitration for interna- 
tional differences will be the crown and glory of 
public law. 

This is the consummation that we We 
desire to see the rights and duties of nations, and 
other, defined with 


wish. 
of their members, toward each 
as much precision as is practicable, and set down in 
a general treaty, which is but another name for an 
international code, and the whole crowned with a 
stipulation binding the honor of nations, that when- 
ever a disagreement between any of them shall arise, 
it shall be determined by the judgment of impartial 
arbiters. We are thus aiming at the improvement of 
that system of law which establishes the relations 
of one nation with another, and the relations of 
their respective inhabitants; the relations, for 
example, of France with Italy and England, and 
of every Frenchman with every Italian and every 
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Englishman. Such is the precise purpose of our 
society, and we challenge for it, not disfavor, 
but favor; not ridicule, but respect; not disdain, 
but acceptance. If any thinks the 
a chimera, let him ask himself whether there 
be any great reform now accepted by the world 
which has not been at some time denounced as a 


one scheme 


chimera, and consider whether there be greater rea- 
son for denouncing this than that. Private war was 
for many ages held to be just and practiced as hon- 
orable; yet it has long ago passed into the category 

The reason 
The majority 


of things unlawful and dishonorable. 
of mankind is against public war. 

stand ready to prohibit it, if they could tind a 
They 


fear that there can be no law without a sanction, 


sanction sufficient to enforce the prohibition. 


and no sanction but force, and as there is no com- 
mon force great enough to coerce nations, so there 
can be no law against war. But do not they err who 
reason thus? Are there not sanctions where there 
is no force? Is not the loss of honor, of the respect 
of others, of self-respect, a sanction sutflicient, and 
even all-powerful in moral and social relations ? 


Debts of 


honor are paid more promptly than 
debts that can be sued for at the law, and 
enforced by sheriffs. When America and Eng- 


land submitted their differences to the Arbiters 


of Geneva, were they not bound to  acquies- 
cence in the award by a power greater than fleets 
and armies bear, that is to say, the moral sentiment 
of the world. Is there not, in our day at least, a 


public sentiment, strong and pervading, which 
coerces and restrains nations, as it coerces and re- 
strains individual members of society? 

In aid of this sentiment and this moral sanction, 
we point, not only to the sufferings, the cruelties 
and barbarities of all war, but to the general inefti- 
I do 


not say that a war of defense is unjust or unwise. 


ciency and folly of war when it is aggressive. 
I do not even say as much of all wars of aggression, 
but this I do affirm, that history can show few ag- 
gressive wars which have not proved as unwise as 
I need look no further than the 
history of the French; that great and martial people, 


they were unjust. 


who, for so many ages, ravaged their neighbors and 

What, after all, have their 
Wander through 
count the monuments of martial glory, study the 


dominated over Europe. 
wars brought them ? Paris and 
figures and the scenes displayed upon the column 
of Vendome and the Arch of Triumph, and ask 
yourself what of permanent or real good have they 
bestowed upon that people? The scroll has been un- 
rolled ; the invaders have been invaded; the trophies 
have been recaptured; the conquests have been re- 
gained; and the treasure and the blood have gone 
for nought. Nearly two hundred years ago Louis 
the XIV., by acts of violence and treachery, made 
himself virtual master of Alsace and Loraine. A 
hundred years later Chesterfield declared in one of 





his letters that he wished the Emperor of Germany 
and the King of Prussia, together with some of their 
allies, would take these provinces from France. 
Look through the years that have since passed. 
For a while it seemed as if France and conquest 
were to be synonymous; the French nation first 
bounded itself by the Rhine, and then marched on 
whenever it Behold it now. 
Loraine have gone back to Germany. 


Alsace and 
The French 
have no longer part or lot in the ‘‘exulting and 
The great nation stands to-day 
shorn and crippled, a warning to the nations of the 
folly of aggression and the vanity 


would. 


abounding river.” 
of conquest. 
All has been lost that she won by the genius of her 
captains and the valor of her troops. 

The culmination of all the changes in public law 
that have been here described, and of all the revo- 
lutions that 
among the nations, must be a general revision of in- 


these hundred years have witnessed 


ternational law, and the adoption of some peaceful 
expedient for the adjustment of international differ- 
ences, 

A great poet of our time and country, whose 
genius has helped to make the century illustrious, 
while bewailing the barbarous cruelties of the past, 
looks confidently forward to the ultimate reign of 
peace. [ will close with a quotation from Long- 
fellow’s magnificent stanzas, venturing to express 
my hope and belief that the blessed time will come 
sooner even than he dreamed. 

* | hear even now the infinite fierce chorus, 
The cries of agony, the endless groan, 
Which through the ages that have gone before us, 
In long reverberations reach our own. 
* * * * 
‘The tumult of each sacked and burning village, 
The shout, that every prayer for mercy drowns, 
The soldiers’ revels, in the midst of pillage, 
The wail of famine in beleaguered towns. 
* + * * 
‘* Down the dark future, through long generations, 
The echoing sounds grow fainter and then cease, 
And like a bell, with sweet vibrations, 
I hear once more the voice of Christ say ‘ Peace.’ 
** Peace ! and no longer from its brazen portals, 
The blast of war's great organ shakes the skies, 
But beautiful as songs of the immortals, 
The holy melodies of love arise.” 
> 
THE PERSONAL LIABILITY OF AUTHORIZED 
AGENTS UPON BILLS AND NOTES. 
By F. P. M. 


(Continued.) 





N the following cases the agent’s liability was de- 
termined from the face of the instrument, but it 
was not expressly held whether extrinsic evidence 
may be admitted in any case, or whether it must be 
entirely excluded. Several of the cases arose on de- 


murrer. 

In Rupert v. Madden, 1 Chand. (Wis.) 147 the declara- 
tion set forth two promissory notes, in one of which, the 
defendants ‘‘as Trustees of the Louisiana Co.” prom- 
ised to pay, and the other was in the commen ferm of 
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an individual note, but signed ‘“‘W. M., Trustee of 
Louisiana Co.’’ Demurrer to declaration. Held, that 
the defendant is not sued as trustee, but in his indvid- 
ual character, and that the words “ Trustee,”’ etc., are 
only descriptive of his person. 

In Means v. Swormstedt, 32 Ind. 87, the action was 
by the payee of a note in these words: ‘ We promise 
to pay to Mans & Co. or order. W.S., Sec’t’y.””. On 
the lower left hand corner there was an impression of 
a seal, embossed upon the paper, bearing the words, 
**Neal Manufacturing Co.”’ Demurrer to the com- 
plaint. Ray, J., said: ‘‘The seal of the company is 
in the hands of the secretary; it is his duty to affix it 
to papers executed by the corporation. The pre- 
sumption is, then, that he did, after signing his own 
name and adding his office, affix the seal of the cor- 
poration, which, containing upon its face the proper 
designation of the corporation, was a signing of their 


’ 


name. 

In Amison v. Ewing, 2 Coldw. (Tenn.) 366, the action 
was by the payee against the acceptor of two drafts, one 
directed to “J. Ewing,” and the other to “J. Ewing, 
Treasurer of the N. W. Railroad Co.,”’ and both ac- 
cepted thus: * Accepted, payable on return of March 
J. Ewing, the draft 
were the words, ‘and charge to February estimates.” 
Demurrer to declaration. The court said: 
tract was made with the company; the credit 
given to the corporation; and the defendant, by the 


estimates. Treas.”” In second 
“The con- 


was 


terms of his acceptance, discloses the capacity in which 
he accepted the orders, and designated the fund out of 
which they were to be paid. The acceptance shows, 
that the funds out of which the orders were to be paid, 
were not, at the time of the acceptance, in defendant's 
The holders had sufficient notice, by the lan- 
look to the 


company, with whom they contracted, for payment.” 


hands. 
guage of the acceptance, that they must 
This decision is not entirely satisfactory, for several 
reasons. First, because it does not appear that the de- 
fendant had authority to bind the company by the 
acceptances, and, therefore, according to numerous de- 
cisions, the presumption is that he accepted individu- 
ally, and the words added to his signature will be con- 
sidered as a description of his person, provided that 
the other words of the instrument will bear that con- 
struction. Reading those words in that sense, it is 
the defendant's individual acceptance. See Moss v. 
Livingston, 4 Comst. 208; 1 D. Chip. 371. 
to the first draft at least, it was drawn on him per- 
sonally, and it must have been accepted personally, or 
not at all, for no one but the drawee can accept. It 
was either the individual acceptance of the defendant, 
or the words of his acceptance amounted to a refusal 
The acceptance would not bind the com- 
See Mare v. Charles; 


Second, as 


to accept. 
pany, even if he had authority. 
Alexander v. Sizer, supra. 

In Roney v. Winter, 37 Ala. 277, the note was in these 
words: ** We promise to pay W. R. or bearer, for the 
hire of Jim and Jerry for the present year. We are 
to feed and clothe said negroes. (Signed) For the 
Montgomery Iron Works, J. W., Pres’t. 8. J., Secre- 
tary.”’ Held, that the note did not, prima facie, bind 
the signers personally. ‘As the note, standing by it- 
self, did not import an obligation on the defendants, 
and as it was not proposed to introduce any other evi- 
dence in connection with it, it was properly ex- 
cluded.”’ 

Fitch v. Lawton, 6 How. (Miss.) 871, was an action 
by an indorsee of a note in these words: ** Commercial 








Bank of Rodney. We promise to pay J. 8S. or order, 
at the bank in Rodney. J. L., Cashier. T. F., 
Pres't.”’ The plaintiff offered the note in evidence, 
but the court ruled it out. ‘* For what particular rea- 
son it was ruled out does not appear, nor does the rec- 
ord present any good reason why it should be ruled 
out. The note gives a prima facie case for recovery, 
and the plaintiff must succeed unless his right is de- 
feated by the proof of the defendants.”’ Probably 
the court meant proof of authority. 

But in Leash v. Bloom, 8 Smede & M. 221, it was held 
that a non-negotiable note: “ We as Trustees of the 
Methodist Church, promise, ete. (Signed) A, B, C,” 
was not admissible in evidence against them individu- 
ally. 

In Early v. Wilkinson, 9 Gratt. 68, the court held 
that a note in this form: ‘*I promise to pay W. H. or 
order. (Signed) R. Early [For 8S. Early],”’ purported 
on its face to be the note of R., and not of 8S. Early. 
Moncure, J., was of the opinion that without the 
brackets it would have been, prima fucie, the note of 
S., but that with the brackets it was, prima facie at 
least, the note of R.; but, that, in either case, extrin- 

would be admissible to rebut the pre- 
Daniel, J., was of the opinion that such 
But the court did 


sic evidence 
sumption 
evidence would be inadmissible. 
not pass upon that point. 

In Pomeroy v. Slade, 16 Vt. 220, the action was by 
the indorsee of a note which read: ** We, in behalf of 
the First M. E. Society, promise to pay W. C. or or- 
der. 8., T. and R.” 


was such a society recognized by the laws—that the 


\s there was no proof that there 


defendants were the agents and had power to bind 
such society — or that the note was given for the debt 
held that the note, at least 
if not conclusively, must be taken as the 


of the society it was 
prima Jacte, 
note of the defendants. 

In Proctor v. Webber, 1 D. Chip. (Vt.) 371, the note 
was non-negotiable, and in this form: “I, C. W 
agent of the Green Mountain Turnpike Co., promise 
(Signed) (. W., Agent of Green Moun- 
Held, that if the defendant had 
personally liable, but that if 


+, a8 


to pay J. P. 
tain Turnpike Co.” 
authority he was not 
he had no authority he was so liable, that the state 
ment that he was agent, shall be taken as descriptio 
persone, or as surplusage. 

In Bickford v. First Nat. Bank, 42 Ill. 239, it was held 
that where the drawer of a check signs it, ‘A. B., 
Agent,”’ that disclose the 
fact that he was the agent of any one, and if that is 
the only indication of his agency, and does not dis- 
close the name of his principal at the time, he is per- 
sonally liable as drawer. 

We have considered one class of decisions in which 
We are now 


mode of signing does not 


extrinsic evidence was rigidly excluded. 
to consider another class of cases, which hold that evi- 
dence of extrinsic circumstances may be admitted so 
as to enable the court, or the jury, to find out and give 
effect to the intention of the parties, provided that it 
may be done without doing violence to the words of 
the instrument. Prof. Parsons (1 Contr. 54), says that 
“the recent cases, and the best reasons, are, for 
determining in each instance and with whatever 
technical inaccuracy the signature is made, from the 
facts and the evidence, that a party is an agent or a 
principal, in acerdance with the intention of the par- 
ties to the contract, if the words are sufficient to bear 
the construction.’’ Whether the party making a con- 
tract, acts as agent, and whether being an agent he 
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yet intends to pledge his own responsibility, must de- 
pend on the intention of the parties to the agreement; 
it isa question of construction to be determined by 
the language of the agreement, with reference to its 
subject and the circumstances; or as was said in 
Campbell v. Nicholson, 12 Rob. (La.) 433, ‘*by an ex- 
amination of the contract itself, of the circumstances 
under which it was made, and the manner in which it 
wis carried out by the parties, and appears to have 
been 1 Am. Lead. Cas. 
628. 

Where it it is doubtful, or uncertain 
from the terms of the instrument, whether the agent 
intended to bind his principal, or to bind himself for 
his principal, it is held that it may be explained by 


understood between them.” 


ambiguous 


evidence of extrinsic circumstances and by proof of 
the relative position of the parties to one another at 
the time when the instrument was given, the object 
being to find out the intention of the parties, and, if 
possible, to give effect to it without doing violence to 
tbe words which have been used. 


it is also held, that where individuals subscribe their 





proper names to a promissory note, prima facie, they 
ave personally liable, though they add a description of 
the character in which the note is given, but such pre- 
sumption of liability may be rebutted, as between the 


original parties, by proof that the note was in fact 


given by the makers, as agents, with the payee’s knowl- 
edge. Byles on Bills, 27, note 
In 1 Am. Lead. Cas. 633, the law is thus stated: 


* Where there isa doubt or ambiguity on the face of 
the 
bind 


instrument, as to whether the person means to 


debt 
against an institution or body of which he is a repre- 


himself, or vive an evidence of 


only to 
sentative, parol evidence is undoul 
not, indeed, to 
the contract, but to prove 
which the respective liab 


tedly admissible; 
show the intention of the parties to 
extrinsic circumstances by 
lity of the principal and 
agent may be determined; such as, to which the con- 
was given, and whether 
the agent had authority, and whether it was known to 
the party that he acted as The extent of the 
principle as to the admissibility of parol evidence, ap- 
pears to be this: Where the of both principal 
and agent appear on the instrument, and the contract, 


sideration passed and credit 
agent. 
name 


though in the name of the agent, discloses a reference 
to the business of the principal, so that the instru- 
ment, as it stands, is consistent of either view, of its 
being the engagement of the principal or of the agent, 
the 
agent, * * * to discharge him by proving that the 
consideration passed directly to the principal, as, that 
credit having been given to the principal alone, the 
consideration of the note signed by him was an ante- 
cedent liability on the part of the principal, and that 
the other party knew that he acted as agent, and thus 
destroying all consideration for a liability on his part.” 
If the learned author only meant to say that extrinsic 
evidence is inadmissible except to show a want of con- 


parol evidence is admissible, in a suit against 


sideration, it was superfluous to employ so many words 
to express so simple a proposition. But we shall see 
that the authorities go much further in the admission 
of such evidence. Nor is the mere fact that the con- 
sideration was received by the principal, sufficient to 
exonerate the agent from persoual liability. It is im- 
material by whom the consideration was received, if 
there is a legal consideration for the agent’s promise, 
for the payment of money to one person, at the re- 
quest of another, is a sufficient consideration for a 





promise by that other. It will be observed that in 
most of the cases in which such evidence was held ad- 
missible the action was between the original parties. 
But if there is sufficient on the face of the paper to put 
a person who took it upon inquiry, it seems that such 
evidence should be admitted as against such person, 
if admissible at all. It seems that extrinsic evidence 
is not admissible to discharge the agent from liability 
if the name of the principal is not disclosed on the 
face of the paper, although he should add to his signa- 
ture the word “agent,” or words of similar signifi- 
cancy; but there is at least one case to the contrary. 
The question as to the admissibility of such evidence 
is for the court, but the question whether from the 
facts and the evidence the agent is personally liable, is 
forthe jury. Evidence relating to the res geste is for 
the jury. 

These decisions establish an exception to the gen- 
eral rule that extrinsic evidence is inadmissible to ex- 
plain a patent ambiguity. As to the necessity or 
expediency of such an exception, we will not under- 
take to consider, but we think that substantial jus- 
tice is gained in its application. Though not consis- 
tent with the strict rule, it is in harmony with jus- 


ge Story, in Peitch v. Dickson, 1 Mason, 9, says: 
e seems, indeed, to be an intermediate class of 
the nature both of patent and 
and that is, where the words are 
have a settled meaning, but at the 
same time consistently admit of two interpretattons, 
according to the subject-matter in the contemplation 
of the parties. In such case, I should think that parol 





cases, partaking of 
latent ambiguities ; 


all sensible, and 


evidence might be admitted, to show the circumstances 
under which the contract was made, and the subject- 
matter to which the parties referred.’”’ Moncure, J., 
in 9 Gratt. 74, says: ** The ease of a note signed by one 
for another (at least is doubtful on 
the face of the note which of the two is intended to 
be bound), would seem to be one of the intermediate 
classes referred to by Judge Story, or to be governed 
by the same principle. The doubt in such case is, 
whether the person who signed the note intended to 
bind himself or another; and that doubt may be per- 
fectly removed by proof of the surrounding circum- 
But Judge Story refers to subject-matter, 
and not to a putent ambiguity. 

But the Supreme Court of Missouri has avoided all 
difficulty by repeatedly holding the ambiguity to be 
latent. ‘* Where the matter is uncertain cn the face 
of the instrument, whether it was intended to bind 
the principal or the agent, parol evidence is admissi- 
ble to explain the latent ambiguity and to aid in the 
interpretation.”” Wagner, J., in 42 Mo. 78, Mussen v. 
Johnson: * That is to say there is no distinction or 
difference between latent and patent. 
Latent is that which arises from some collateral cir- 
cumstance or extrinsic matter in cases where the in- 
strument itself is sufficiently certain and intelligible 
(Bouvier's Dict.); as where the person described is 
rendered uncertain by two or more persons answer- 
ing the same description; and so of the thing de- 
scribed or act to be done. It is clear that if there is 


person where it 


stances.” 


ambiguities 


any doubt oruncertainty from the terms of a written 
instrument, whether the agent or the principal was 
intended to be bound thereby, the ambiguity is patent 
and not latent. 

But whatever reasons may be given for or against 
this exception to the general rule, in admitting ex- 
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trinsic evidence to discharge the agent from personal 
liability, it has authority to support it, and those au- 
thorities we now present to the reader for his consid- 
eration. 

(To be continued.) 

——____——- 


UNPAID INCOME TAX—RIGHT OF GOVERN- 
MENT TO MAINTAIN ACTION FOR. 


UNITED STATES CIRCUIT COURT — DISTRICT OF 
RHODE ISLAND. 





UNITED STATES V. HAZZARD. 


The payment of the amount of an assessment of income 
tax made by the United States assessor upon one who 
has failed to make a return, together with the penalty, 
does not baran action by the government to recover 
tax thereafter claimed to be due upon such income in 
excess of the amount paid 
CTION of debt to recover amount alleged to be 
due for income tax. The facts appear in the opin- 

ion. 

KNOWLES, J. Questions more novel, interesting and 
important than those arising under the demurrers in 
this case, are in this district but rarely presented for 
consideration. Of this the learned counsel of the par- 
ties seem to have been mindful, and accordingly in 
their arguments, by agreement submitted in writing, 
have discussed those questions with commendable 
fullness, painstaking and vigor. 

The action is one of debt, to recover the sum of 
$17,451.05, for a tax on defendant's income, alleged to 
be due to the United States for the year 1868, by vir- 
tue of section 13 of the act of Congress, approved 
March 2, 1867 (14 Stat. at Large, 477). The suit was 
entered at the June term, 1875, of this court, and by 
order of the Treasury Department was continued, 
though not answered, until the November term fol- 
lowing, when, by leave, the defendant made reply, 
filing with the general issue three special pleas, each 
of them in substance setting up as a bar to recovery 
the payment by the defendant of the assessment upon 
him for income for the year 1868, made by the assist- 
ant assessor of the district, together with the fifty per 
cent penalty imposed on account of his failure to 
make return of his income for that year. To these 
three special pleas the plaintiff demurs seriatim; but 
in their briefs and arguments the learned counsel 
of the parties treat the three as in fact substantially 
one only. 

In support of the demurrer, the plaintiff avers that 
the principles of construction and decision established 
aud promulgated by the Supreme Court of the United 
States in Dollar Savings Bank v. United States, 19 Wall. 
227; 8. C., 9 Alb. L. J. 302, clearly recognize and affirm 
the right of action in this case as against the bar set 
up in said special pleas; and to substantiate this aver- 
ment and repel all assaults upon it was throughout 
the endeavor of his learned counsel, and on the other 
hand to weaken and overthrow this position of the 
plaintiff was the endeavor of the learned counsel of 
the defendant throughout his elaborate and ingenious 
argument. Indeed, it may be said that the only point 
of contestation presented was the correctness or 
soundness of this proposition of the plaintiff. As 
the court should rule upon this point for the plaintiff 
or the defendant, it was in fact conceded, must it sus- 
tain or overrule the plaintiff's demurrers? 

To the question thus presented, the court has given 
consideration, witb a result which renders it unneces- 





sary to recapitulate, canvass or criticise the arguments 
of the learned counsel of either party. Its conclusion 
is, that the case above cited is, as claimed by the plain- 
tiff, a case directly in point, to be construed and re- 
spected as a precedent decisive of the point presented, 
controlling the action of the court, and compelling a 
sustaining of the plaintiff's demurrers. And this, 
too, even were the principles embodied in that prece- 
dent as unaccordant with the views of the presiding 
judge as with those of his associate of this term. The 
comments and suggestions of the learned counsel of 
the defendant, in regard to the decision and opinion 
of 19th Wallace, it cannot be denied, are forcible and 
persuasive, as well as ingenious; but until they shall 
have been adopted and promulgated by the Supreme 
Court, that opinion, in the judgment of this court, 
must be construed as already stated — that is, as neces- 
sitating the sustaining of the demurrers in this case. 
Clifford, J., concurred. 
Demurrers sustained. 
—— > $s 
OBITER DICTA. 


A legal conveyance —the prison van. 

Those who live only for appearances generally end 
in making one at the insolvent court. 

The best security for keeping the peace. 
cotton. 


A bale of 


Though there are many thousand attorneys on one 
roll, they all manage to get enough bread. 

A publican says of an act restraining the sale of 
malt liquors, that it is a bitter beer law. 

Briefless theory —’Tis practice makes the barrister 
perfect. 

Great lawyers are not always great moralists, but 
they are seldom hypocrites. 





A model magistrate is said to be one who is slow in 
committing others, and still slower in committing 
himself. 

Punch says that nearly all lawyers set themselves 
against codification — not seeing why the people should 
have laws they can understand. 





A lord chancellor meeting a friend who had just re- 
turned from a journey, said: ** You have grown so 
fat that you look like a porpoise.’’ ‘* Then I will be 
fit company for the great Seal,’’ was the reply. 

The chief difficulty in the way of stopping wife beat- 
ing is that the wives will not testify against their hus- 
bands—they will not acknowledge that they have 
been beaten. 

Horace Greeley used to tell this story: He once senta 
claim for collection to a Western lawyer, and, regard- 
ing it as rather a desperate claim, told the attorney if 
he collected it he might reserve half the amount for 
his fee In due time Mr. Greeley received the follow- 
ing laconic epistle: ‘* Dear Sir, I have succeeded in 
collecting my half of that claim. The balance is 
hopeless.”’ 
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LEGISLATIVE INSOLVENTS. 





!HE EFFECT OF OUR EXEMPTION LAWS. 


LARGE majority of the population of Illinois and 

the other western States are made insolvent by 
the exemption laws. This may at first seem startling, 
but it is nevertheless true. Fora person or an estate 
is insolvent not only when the liabilities are greater 
than the assets, but when in such a condition that there 
is no property subject to execution. 

It has been but a few years since imprisonment 
for debt was permitted. The lot of the unfortunate 
debtor was a hard one, and each day of his confine- 
ment made him less able to pay the debt. Modern 
civilization would not tolerate imprisonment simply 
for debt, and it has been abolished. But our humane 
laws did not stop when the debtor was free; but out 
of regard for his family the law has exempted a speci- 
fied amout of property from execution. Over zealous 
legislators, however, have gone to the other extreme, 
and passed exemption laws so liberal that only a small 
per cent of the population have property subject to 
execution. In the new States and Territories these 
laws are passed usually for a double object: to protect 
the families of debtors, and to encourage immigra- 
tion. Particularly in the States west of the Missis- 
sippi, the exemption and limitation laws are such that 
the immigrant finds his old debts paid almost as soon 
as he has crossed the border. These laws seem to be 
humene, but they have a tendency to beget dishon- 
esty. While the debtor makes purchases, and prom- 
ises to pay for them, the law is telling him that he 
need not fear to run in debt, for the property pur- 
chased will be exempt from execution. The debtor 
not only has immunity from imprisonment, but is 
practically exempted from paying his debts. Such a 
condition is, no doubt, an ideal paradise for rogues, 
but it is one that honest men ought not to seek, nor 
should it be fostered by an honest State government. 
There probably never was a time or place where so 
much property was exempt from execution, as at the 
present time in the western States. Asa natural se- 
quence, there never was a people so deeply involved 
in debt. Illinois has by no means the most unreasona- 
ble exemption laws, but even here debtors may live 
in comparative opulence, and baffle all attempts of 
creditors to make their judgments. In this State a 
homestead worth $1,000, certain specified articles of 
personal property worth about $500, and ‘* $100 worth 
of other property, to be selected by the debtor,”’ are 
exempt from execution. The Supreme Court of Illi- 
nois, in Fanning v. First National Bank, vol. 2 of this 
work, p. 447, held, that $3100 in money in a bank is ex- 
empt and not subject to garnishment. In addition to 
the above the garnishment act exempts $25 of wages. 
Construing the exemption law in connection with the 
garnishment act, there seems to be no doubt but that 
a debtor may claim as exempt $25 of wages under the 
garnishment act, and then claim $100 more of wages 
as exempt under the exemption law; making in all 
6125 of wages at all times exempt from execution or 
garnishment. Although our Supreme Court has not 
expressly decided that 3125 of wages are exempt, yet 
if the above case is sustained, that conclusion is in- 
evitable; for money as usually deposited at banks, 
ceases to be aspecific chattel, and becomes simply a 
chose in action of exactly the same character as wages 
due, and therefore the exemption law applies equally 
to each. 





In Bliss vy. Smith, published in the Monthly Western 
Jurist, vol. 2, p. 695, and afterward published in the 
Chicago Legal News, vol. 8, p. 199, it was held that a 
garnishee might lawfully pay a defendant in execution 
his wages as fast as they fall due, unless more than 
$25 had accumulated, and that garnishment proceed- 
ings could not reach wages earned between the date 
of the garnishee summons and the day the garnishee 
makes his answer. Under these statutes, as construed 
by the Supreme Court, if the above conclusions are 
correct, a debtor may have exempt from execution 
abut $1,500 of real and personal property, and a salary 
of $1,300 per annum falling due in monthly payments, 
or even $125 per week, if payable weekly, amounting 
to more than $5,000 per annum, and yet have no more 
than the law allows him free from execution. 

While the law should favor the unfortunate debtor, 
it should also have some regard for unfortunate cred- 
itors. For the merchant who has put his all in a stock 
of goods and sold them on credit is as unfortunate, if 
he cannot collect his bills, as those who have pur- 
chased and enjoy his property. Under these exemp- 
tion laws, men seem to have acquired a distaste for 
paying their debts; and there are many who would 
regard it as misfortune if they happened to acquire 
sufficient property to render them subject to execu- 
tions. 

If the object of exemption laws has become a scheme 
to equalize the distribution property without regard 
to honesty and fair-dealing, then it is nothing but a 
species of communism that should be checked. There 
is a general feeling at present, that exemption laws 
have been carried too far. The depression in valua- 
tion of property, since many of these laws were passed, 
has operated to exempt nearly twice as much property 
as was intended. A proper homestead and a suitable 
amount of personal property should be exempt from 
execution, but the law ought not to encourage dishon- 
esty by exempting so much property that the debtor 
may live in comparative wealth without fear of ex- 
ecutions.— Monthly Western Jurist. 





—o——— 
RECENT ENGLISH DECISIONS, 
CONTRACT. 

Construction of : to employ agent.— Where two par- 
ties mutually agree, for a fixed period, the one to em- 
ploy the other as his sole agent in a certain business, 
at acertain place, the other that he will act in that 
business for no other principal at that place, there is 
no implied condition that the business itself shall 
continue to be carried on during the period named. 

A and B agreed “in consideration of the services 
and payments to be mutually rendered,” that for seven 
years, or as long as A should continue to carry on busi- 
ness at the town of L., A should be the sole agent at 
L. for the sale of B’s coals, and that B would not 
employ any other agent at L. for that purpose. There 
were stipulations in the agreement that B should have 
the entire control over the prices for which, and the 
credits at which the coals were to be sold; and that if 
A could not sell a certain amount per year, or B could 
not supply a certain amount per year, either party 
might, on notice, put an end to Le agreement. At 
the end of four years B sold the colliery itself. In an 


action by A for damages for breach of the agreement, 
thereby occasioned, 

Held, that the action was not maintainable; for that 
the agreement did not bind the colliery owner to keep 
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his colliery, or to do more than employ the agent in 
the sale of such coals as he sent to L. Rhodes v. For- 
wood, L. R., 1 App. Cas., H. L. (E.) 256. 

DAMAGES. 

Measure of, for breach of contract: costs of conse- 
quent litigation: proximate cause.— The plaintiff con- 
tracted witha tramways company to construct a tram- 
way for them in a public road, and made a sub-con- 
tract with the defendants (an asphalte company) under 
which the latter undertook to lay the asphalte and to 
keep it in good repair and condition for twelve months. 
In consequence of the defective state of the asphalte 
within that period, one H., who was driving along the 
road, was thrown out of his cart and injured. H. 
thereupon brought an action against the Tramway 
Company, who gave notice to the plaintiff. The plain- 
tiff then called upon the defendants to defend H.'s 
action, but they declined to have any thing to do with 
it. The plaintiff resisted H.’s claim, and ultimately 
compromised it for £70, but was obliged also to pay £40 
for the costs of H.’s attorney, and expended £18 more 
for the costs of defending the action, The jury found 
that the course taken by the plaintiff in resisting aud 
ultimately compromising H.’s action, was a reasonable 
and proper one. Held, upon the authority of Daxren- 
dale v. London, Chatham and Dover Railway Co., Law 
Rep., 10 Ex. 35, that the defendants were liable for the 
#70, but not for the £40 or the £18, these latter charges 
not being ** the natural or necessary consequence ” of 
their default, the contracts between the plaintiff and 
the Tramway Company and between the plaintiff and 
the defendants being separate and independent con- 
tracts. Fisher v. The Val de Travers Asphalte Com- 
pany, L. R., 1 C. P. D. 511. 

EVIDENCE. 

Inspection of documents: privileged communications: 
letters written with a view to anticipated litigation.—The 
mere fact that letters are written to the plaintiff's so- 
licitor *‘ in confidence ’’ and under a pledge not to dis- 
close their contents to any one but the plaintiff and 
his legal advisers, affords no defense to an application 
for an order to inspect them. But, if they are not 
merely confidential communications, but are written 
in answer to inquiries by the plaintiff's solicitor with a 
view to and in contemplation of anticipated litigation, 
they are privileged. Cossey v. London, Brighton and 
South Coast Railway Co., Law Rep., 5 C. P. 146, and 
Skinner v. Great Northern Railway Co., Law Rep., 9 
Ex. 298, followed. Fenner v. London and Southeastern 
Railway Co., Law Rep.,7 Q. B. 767, observed upon 
and explained. M*‘Corquodale v. Bell, L. R.,1C. P 
D. 471. 

INSURANCE. 

1. Marine policy: freight. —-Ship-owner and charterer. 
may agree, by the terms of a charterparty, that a por- 
tion of the stipulated freight sball be prepaid; and 
such prepayment will not affect its legal character of 
freight; the remainder may be the subject of insur- 
ance by the ship-owner. 

A ship was chartered to sail from Greenock to Bom- 
bay, to carry a cargo of coals. Freight was to be paid 
on unloading and right delivery of the cargo at and 
after the rate of 42s. per ton of 20 cwt. on the quantity 
delivered. It was provided that ‘‘such freight is to 
be paid, say one-half in cash on signing bills of ladiug 
less four months’ interest at bank rate, but not less 
than 5 per cent per annum, 5 per cent insurance, and 
2) per cent on gross amount of freight in lieu of con- 





signment at Bombay, and the remainder on right de- 
iivery of the cargo, less cost of coals short delivered, 
in cash, at current rates of exchange for bills on Lon- 
don at six months’ sight.’’ Half of the estimated 
amount of the freight was paidin London. The ship- 
owner effected two insurances, one for £500 ** on freight 
valued at £2,000,"’ and the other for £700 “on freight 
payable abroad valued at £2,000," The ship was lost 
before entering Bombay harbor, but one-half of the 
cargo was saved and delivered. The master, in the 
belief that the prepayment had satisfied the freight on 
this half so delivered, made no demand on the char- 
terer. The ship-owner claimed on his policies as fora 
total loss of the other half of the freight. 

Held, that on the proper construction of the policy 
the whole sum agreed upon constituted freight; that 
half of the whole sum of that freight had been paid 
in England; that it was not a prepayment of half the 
rate of freight calculated as distributed over the whole 
eargo. but of half the whole gross freight; that half 
of the whole remained to be paid abroad on right de- 
livery of the cargo; that that half had been lost 
through perils of the sea, and that the ship-owner was 
entitled on his policies on freight to recover as for the 
total loss of that half. 

The dictum of Lord Kingsdown in Kirchner v. Venus, 
12 Mo. P. C. 361, considered and explained. Allison v. 
Bristol Marine Insurance Co., L. R., 1 App. C., H. L. 
(E..) 209. 
right of, as against creditor with 
R. & H., 
being in partnership, were in the habit, through plain- 
tiffs’ firm, of consigning goods to B. & S., in China, for 
sale; the proceeds were remitted to the plaintiffs in 


2. Joint debtors: 


notice, to be treated as principal and surety. 


London, against which the plaintiffs accepted bills 
drawn by R. & H., and which they discounted. If the 
remittances did not put the plaintiffs in funds when 
the bills became due, the defendants were bound to 
make up the deficiency. By long practice, though 
there was no actual agreement, if the goods were not 
sold at the maturity of the bills, plaintiffs accepted 
fresh bills, which the defendants negotiated and handed 
the proceeds to plaintiffs, who were thereby enabled 
to take up+the first acceptances, and so let defendants 
have the benefit of the advance for a further time 
without being under cash advance. In 1875 the part- 
nership of R. & H. ceased by efflux of time, and it 
was agreed between them that H. should take over the 
whole stock, ete., of the old firm. Plaintiffs had no- 
tice of this. At the dissolution of the partnership 
there were acceptances of the plaintiffs running, and 
they, after the notice, renewed the bills, according to 
the old practice, by accepting fresh drafts of H. alone. 
When the goods were sold, the remittances were not 
sufficient to meet the plaintiffs’ advances, and they 
brought an action against R. & H. to recover the bal- 
ance. R. raised asa defense, that he had, by the agree- 
ment between him and H., become only a surety for 
H., instead of a principal joint debtor; and that the 
plaintiffs, by giving H. time after notice of this, had 
discharged R. Held, that R. & H. could not change 
their position with regard to the plaintiffs without 
their assent and so deprive them of the right they had 
to treat both R. & H. as principal debtors; that R. was, 
therefore, not discharged by the giving time to H. by 
means of the fresh acceptances. Oakeley v. Pasheller, 
4 Cl. & F. 207; 10 Bli. (N. S.) 548, distinguished. Sem- 
ble, even if the giving fresh acceptances would have 
otherwise discharged R., that, as it was only a contin- 
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uance of the old practice to which R. was a party, it 
would not have discharged him. Oakford v. European 
Shipping Co.,1 H. & M. 182, accord. Swire v. Redman, 
L. R., 1 Q. B. D. 536. 
MASTER AND SERVANT. 

Sub-contractor: conversion: privity of contract.— 
By agreement between the Smithfield Club and the 
defendants, who were proprietors of a building and 
premises at Islington called the Agricultural Hall, the 
use of the hall during 
the period of their annual show of stock, ete., the de- 
fendants providing and paying a sufficient staff (who 
were to be under the sole control of the secretary and 


club were to have the exclusive 


stewards of the club), to receive, take care of, and re- 
deliver the stock, ete., exhibited, and also paying the 
elub £1,000; in consideration of which the defendants 
were to receive certain fees or admission money from 
the visitors. The stock and 
were received at the gate of the defendants’ premises 
by one Sharman (upon orders signed by the secretary 
of the Smithfield Club), who contracted with the de- 
fendants for a lump sum, amongst 
receive them and to re-deliver them at the end of the 


articles to be exhibited 


other things, to 


show upon like orders; the defendants in no way in- 
terfering. One Stilgoe, who exhibited a pen of three 
sheep at the show in 1873, sold them to the plaintiff; 
and upon the plaintiff's drover producing an order for 
their removal signed by Stilgoe, Sharman, or one of 
his men, delivered him by mistake sheep from another 
pen. These the plaintiff rejected, and he brought this 
action against the defendants for converting his sheep. 
Held, by Grove and Archibald, JJ.— Lord Coleridge, 
Cc. J., doubting—that the defendants were not re- 
sponsible under the circumstances for the acts or de- 
faults of Sharman or his men. Affirmed on appeal; 
the Court of Appeal bolding that, as between the 
plaintiff and the defendants, there was no privity of 
contract, and no duty on the part of the latter to re- 
deliver the stock, etc., at the close of the show. Gos- 
linv. The Agricultural Hail Company, L. R., 1 C. P. 
D. (C. A.) 482. 
SHIP-OWNER. 

Liability for damage: conflict of law.— By a bill of 
lading made in England by the master of an English 
ship certain packages of tea were ‘‘ to be delivered 
from the ship’s deck, where the ship’s responsibility 
shall cease, at the port of Montreal’? * * * “unto 
the Grand Trunk Railway Company, and by them to 
be forwarded thence per railway to the station nearest 
to Toronto, and at the aforesaid station delivered to 
the consignees or to their assigns.” 

The instrument contained, in addition to a long list 
of excepted special risks, whether arising from negli- 
gence or otherwise, the following condition: ‘* No 
damage that can be insured against will be paid for, 
nor will any claim whatever be admitted unless made 
before the goods are removed.”’ 

In an action in the Superior Court of Lower Canada 
against the ship-owner for the value of damage done to 
the said packages during the voyage, it appeared that 
the same were landed, placed in certain shipping sheds, 
removed therefrom to railway freight-sheds in Mon- 
treal, and finally delivered to the consignees in To- 
ronto. No notice of damage was given until thirteen 


days after the delivery was completed. 

Held, that the condition, though in its first clause 
limited to insurable damage, clearly applied as regards 
its second clause to all damage, whether apparent or 





latent, which could by examination of the packages 

conducted with reasonable care and skill at the place 

of removal have been discovered. 

The bill of lading in this case was a contract to be 
governed and interpreted by English law, and there- 
fore no substantive defense arising from delay in mak- 
ing the claim could be made apart from the express 
condition contained therein; notwithstanding the pro- 
visions of article 1680 of the Canadian Civil Code. 
Moore v. Harris, L. R., 1 App. Cas., P. C. 318. 
> ———$——$—$——— 

BOOK NOTICES. 

The Practice in Proceedings in the Probate Courts; including 
the probate of wills; appointment of administrators, 
guardians and trustees; allowances; sale of real and 
personal estate; settlement of accounts; distribution 
of estates; assignment of dower, with table showing 
the present value of estates, in dower; partition of 
lands, ete., ete. With an Appendix of Practical Forms. 
Designed for the use of Executors and others having 
business in the Probate Courts. By William L. Smith, 
counselor-at-law. Third edition. Boston: Little, 
Brown & Co., 1876. 


| gar book treats upon probate law and practice as it 

exists in the Commonwealth of Massachusetts, and 

has only a limited value to the profession in other States. 
It seems to be well and carefully prepared and to those 
who have occasion to practice in Massachusetts, or in 
those States having similar methods of procedure, can 
not fail to be of value. The citations of authority 
upon general principles are indeed many of them from 
the reports of other States, and so far as those prin- 
ciples are concerned the work may be of use to the 
profession everywhere. But much the larger portion 
of the work is local in its subject-matter, and outside 
of its own State will be very likely seldom seen. It is 
carefully indexed and as are all law books issued by 
the same publishers excellently printed and bound. 

A Treatise on the Law of Manufacturing Corporations in the 
State of New York, comprising manufacturing, mining, 
mechanical, chemical, agricultural, horticultural, med- 
ical or curative, mercantile and commercial, with the 
laws regulating business corporations, hotel companies 
and their organization; with Notes and Decisions gov- 
erning the same and including the incorporation of 
Societies and clubs for various purposes. With forms 
of certificates and by-laws. By John F. Baker, of the 
New York Bar. New York: Diossy & Company, 1876. 

This is a book of great practical value to those inter- 
ested in corporate associations in this State, which in- 
cludes nearly every man doing business. Such a work 
has been needed and we are glad to see that the author 
has met the need. Too many of the compilations of 
this sort are done in a slovenly way and are of little 
value, but we believe that those who have occasion to 
use this volume, will find nothing to complain of. 

The statute laws have been carefully collated aud the 

judicial decisions affecting them seem to have been 

very thoroughly looked through. The author has not 
attempted to make a treatise upon the general subject 
but only a manual for practical use in this State, leav- 
ing those who desire to investigate the general law 
to look in other works. As we have said we think he 
has succeeded in his endeavor, and we do not doubt 
that his work will be very favorably received by the 
profession. The book contains a number of valuable 
forms, and an index which is not as good as it might 
be, and is fairly printed and bound. 

—_— > —-—_—_=_ 

In the case of a stolen donkey, a solicitor urged that 

a donkey was not achattel. The court said the claim 

was hardly fair, considering the value of asses in gen 

eral to lawyers in particular. 
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COUR 
To following decisions were handed down in the 
New York Court of Appeals on Friday, October 


6, 1876: 
Motion for re-argument denied, with $10 costs— 
Cochrans, executor, v. Ingersoll. —— Motion for leave 


to dismiss appeal granted on payment of costs of appeal 
and $10 costs of motion — Nicholas v. N. Y. C., ete., R. 
R. Co. Judgment reversed and new trial granted, 
costs to abide event —Isaacs v. N. Y. Plaster Works; 
Fowler v. N. Y. Gold Ex. Bank.— Order granting 
new trial affirmed and judgment absolute for defend- 
ant on stipulation, with costs — Bridges v. Wyckoff. 
Order granting new trial affirmed and judgment 
absolute for plaintiff on stipulation,with costs — Lake v. 
Nathans. Judgment affirmed, with costs — Davis r. 
Copeland; Davis v. Duryea; Christie v. Hawley; 
Weber v. N. Y. C. R. R.; Collins v. Drew; Horton v. 
Palmer; Spinner v. N. Y.C. R. R. Co.; Sprague v. 
Western Union Telegraph Co.—— Appeal dismissed, 
with costs— Devlin v. Mayor, ete. 

The court adjourned to Monday, November 13, 1876, 
at 10 A. M. 











NOTES. 
CORRESPONDENT of the Central Law Journal 
4 thus speaks of a well-known case: The case has 
been followed as correct in its conclusions and judg- 
ment, but the theory that the settlement was sus- 
pended “living the husband,”’ was repudiated by Chief 
Justice Ryder, in a case reported in the same volume 
(St. John’s, Wapping, v. St. Botolph’s, Bishopgate, Bur- 
row’s Sett. Cas. 367), also rendered in verse: 
A woman having a settlement, 
Married a man with none, 
He flies and leaves her destitute ; 
What then is to be done? 
Quoth Ryder, the chief justice, 
“In spite of Sir John Pratt, 
You'll send her to the parish 
In which she was a brat. 
Suspension of a settlement 
Is not to be maintained; 
That which she had hy birth subsists 
Until another's gained.” 
(CHORUS OF PUISNE JUDGES.) 
“That which she had by birth subsists, 
Until another's gained.” 

And the decision in this case was that although the 
wife cannot be separated from the husband by an order 
of removal, if he, having no settlement (being a for- 
eigner), has deserted her, she may be sent to her parish 
for relief, even in his life-time. 


Three yearsago Christopher Smith, of Boston, broke 
the Sabbath. Having been at church in the morning, 
he started to walk over to Charlestown to see whether 
a house, into which he was to move on the Monday, 
had been properly cleaned. On his return, as he was 
passing along Austin street, a locomotive struck the 
gate—the gate-keepers not getting it open quick 
enough —and the gate struck him, inflicting a painful 
injury. Christopher Smith brought his action against 
the Boston and Maine Railroad Company to recover 
damages. The defense set up was that the plaintiff 
was traveling on the Lord’s day, not from necessity or 
charity. Christopher swore that he had been at work 
all the preceding week. Mrs. Christopher swore that 
their furniture was all packed up at the time, and that 





they had to move Monday, as their room had been 
let to another person, who was to take possession on 
that day. The Superior Court couldn’t see where the 
necessity for mercy came in here, and ordered a ver- 
dict for the defendant. Christopher appealed, and the 
Supreme Judicial Court now affirms the decision of 
the subordinate tribunal, remarking that there was 
“no evidence, under our decisions, which would jus- 
tify the jury in finding that the plaintiff was traveling 
at the time of the accident from necessity or charity.” 
Isn’t it nearly time to be thinking about adjusting our 
Sunday laws to the nineteenth century ?— Springfield 
Republican. 


Be decent first and heroic if there be time to dress 
That is the decision of the staid old magis- 
Jones was plying a 


yourself. 
trates at Woodbridge, England. 
towel in a bathing machine at Felixstowe one morning 
after a bath, when he heard shouts for a boat hook 
from a house not far off. Jones fancied that somebody 
was drowning, and being a good-natured soul and an ex- 
pert swimmer, ran along the shore for about a quarter 
of a minute, and plunged into the breakers to rescue — 
a bathing suit, which, being somewhat inflated, re- 
sembled a helpless and corpulent fellow-creature. 
Now Jones, in his reckless zeal to save buman life, had 
been so indiscreet as to leave bis clothes, his bathing 
dress, even his towel, behind him, and his chagrin at 
finding the clothes without any thing but air inside, 
was so overpowered that he lost his head, and instead 
of putting on the floating suit he tucked it under his 
arm and swam back to his own toweling. Unfor- 
tunately, a London attorney was on the ground with 
his wife and family, and they were dreadfully shocked. 
Was there not an act of Parliament to protect the 
public against such indecent exhibitions? Well, there 
was. The magistrate could not fine him on convic- 
tion, but would have been compelled to send him to 
prison. Jones seemed to be.a well-meaning fellow, and 
mercy should season justice; they directed him to sub- 
scribe £5 to the Suffolk Hospital. This he refused to 
do, and the case is now in the courts. Poor Jones! 
He may as well Jet the next man drown. 


Judge A. H. Young, of Hennepin county, Minn., 
has exposed himself to the wrath of all the women- 
men in the country by refusing the application of Mrs. 
Martha Angle Dorsett for admission to the bar. The 
statute on which he bases his decision is this: ‘* Any 
male person of the age of 21 years, of good moral 
character and who possesses the requisite qualifica- 
tions of learning and ability, is entitled to admission to 
practice in all the courts of this State.”’ The judge 
admits that the lady has passed a brilliant examina- 
tion and has the requisite qualifications of moral 
character, learning and ability; but he holds that she 
does not come within the scope of the statute, inas- 
much as she is not ‘‘a male person.’’ The statute, he 
says, does not prohibit the admission of women, but 
there is an implied inhibition quite as plain and bind- 
ing as an actual prohibition. The judge can be easily 
tripped in his logic. Candidates cannot apply for ad- 
mission under the statute after they have passed their 
22d year. The words are: ‘** Any male person of the 
age of 21 years,” etc. Applicants who are 22 years of 
age, or older, are not prohibited in express terms, but 
inasmuch as the statute affirmatively provides for the 
admission of candidates of the age of mo there is 
what the judge would term an ‘implied inhibition.” 
‘That statute is a weak peg to hang a decision ou. The 
lady’s husband has already been admitted to prac- 
tice, and she can do the office business and take coun- 
sel fees while he does the talking in the courts. Ay! 
there’s the rub. ‘The ladies like to do that themselves, 
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ALBANY, OCTOBER 21, 1876. 
CURRENT TOPICS. 

thee anomalous condition of the Federal Courts, 

both in organization and method of procedure, 
is constantly provoking the criticism of the profes- 
sion, and it is a wonder that it has been permitted 
to exist so long. In respect to the organization, we 
have three classes of tribunals, namely, the District, 
Circuit and Supreme Courts, each of which possesses 
original jurisdiction to a limited extent. Two of 
these, the Circuit and Supreme Courts, are also 
Appellate Courts, and the chief business of the Su- 
preme Court is appellate. The District Court is 
wholly of original jurisdiction, and is conducted by 
asingle judge. From this court an appeal may be 
taken to the Circuit Court, the bench of which is 
made up of the circuit and district judge. Thus, 
there is but little chance of a change in a decision 
upon appeal; for, unless the district judge changes 
his mind, there will be a divided court, and the 
decision below will be affirmed. There is, indeed, 
the Supreme Court having authority to review the 
decisions of the Circuit, but not all cases can go to 
the Supreme Court. Consequently, many of those 
who have the misfortune to be unsuccessful litigants 
in the district courts have the right of appeal only 
in theory. In fact, as at present constituted, the 
Cireuit Court is of little value as an appellate 
court, and we can hardly see its use as a court 
of original jurisdiction. As at present constituted, 
the district courts are fully competent to entertain, 
in the first instance, every matter that is now sent 
to the circuit. In regard to practice, the inferior 
Federal Courts are neither in harmony with each 
other, nor, as a rule, with the courts of the States 
wherein they sit, and we think we may say with all 
due respect, that some of them are not in harmony 
with a fair interpretation of the Federal statute law 
upon the subject. The causes of this condition of 
matters are apparent. When the Federal Constitu- 
tion was adopted, the common-law practice, with 
slight modifications, prevailed throughout the coun- 
try, and the State courts were organized in accord- 
ance with English models. It was, therefore, a 
matter of course that the national judicial system 
should be framed as far as possible after the same 
pattern. The old methods have, in various locali- 
ties, given place to new, but large bodies move 
slowly, especially when there are persons interested 
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in having them not move at all; so the national 
courts carry on business about as they did at the 
beginning of the century. But the time is at hand 
when these institutions must yield to the demand 
for improvement. The time-honored edifice which 
gave us the pattern has disappeared ; is it proper that 
our imitation should longer remain? 


The decision in the case of United States v. Hal- 
loran, appearing in our present number, while it 
is probably in accordance with a strict construction 
of the statute, will hardly, we think, be held equi- 
tably sound. The statute required a distiller of 
whisky to pay a tax, at a certain rate per gallon, 
upon eighty per cent of the amount of spirits which 
his still should be capable of producing during such 
time as it might be running, and also upon all spirits 
it might actually produce in excess of eighty per 
cent. The defendant ran a still under the super- 
vision of the government revenue officers, and was 
assessed by the revenue authorities and paid tax 
upon all the spirits that he actually made. After- 
ward it was discovered that the amount assessed and 
upon which tax was paid, did not equal eighty per 
cent of what might have been made at the still, 
and the court held that, in accordance with the rule 
laid down in Dollar Savings Bank v. United States, 
9 Albany Law Journal, 302; 8S. C., 19 Wall. 227, an 
action was maintainable to recover the difference 
between the amount of tax paid and what would 
have been paid upon eighty per cent of the capacity 
of the still. This is carrying the doctrine of non- 
estoppel in the matter of Federal taxation, even 
beyond the case of United States v. Hazzard, ante, p. 
264, for in that case the tax actually and justly due 
had not been paid, and the same was the fact in Dol- 
lar Savings Bank v. United States. But in the case in 
the District Court there was only a constructive tax 
due. To hold that the government may, after re- 
ceiving all that is equitably due it and acknowledg- 
ing satisfaction, still sue and recover upon what 
exists only constructively, will open a very embar- 
rassing subject, for no tax payer under the Federal 
laws will ever know whether he has settled finally 
with the government or not. If the courts are dis- 
posed to revive the tax-lists which it was supposed 
had years ago passed into oblivion, Congress itself 
ought to interfere and quiet litigation. 


Mr. Justice Quain, who recently died in England, 
endeavored to perform the duty which it is said 
that each man owes to his profession, in a way 
which is worthy of imitation. He left, under proper 
restrictions to secure its just expenditure, the sum 
of $50,000 to promote the cause of legal education. 
We frequently hear of testamentary benefactions in 
aid of other departments of education, but the law 
has been, as a rule, neglected. We trust the ex- 
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ample of Judge Quain may be heeded by those mem- 
bers of the profession who have been successful in 
their calling, and that, in distributing their abund- 
ance into various channels of usefulness, they will 
remember the needs of those who are coming up to, 
in time, fill their places. 

While, as a rule, the decisions of courts of record 
are satisfactory to all except unsuccessful litigants, 
there are occasionally cases whose result provokes 
censure on the part of persons uninterested therein. 
These cases are usually of a quasi-political nature, 
and affect individuals somewhat prominently before 
the public. In such cases the conclusion of the 
court is apt to be attacked without regard to the 
circumstances leading to it, and those who make the 
attack frequently impugn not only the decision and 
the argument upon which it is based, but also the 
This is 


strikingly exemplified in a recent case in which a 


motives influencing the judge making it. 


judgment was rendered by the United States Cir- 
cuit Court against the defendant in an action orig- 
of property 


States army 


inally brought to recover for the value 
taken by him while acting as a United 
officer. With the merits of the case we have no 
concern, but we cannot see how the judgment ren- 
dered could be avoided. There were certain facts 
shown to the court, upon which it became its duty 
The court had no 


Yet promi- 


to render a certain judgment. 
discretion, and it performed its duty. 
nent political orators have not hesitated to charge 
This 


is not the proper way to review a judicial decision, 


improper motives for the action of the court. 


even where wrong, especially where the wronged 
party can yet go to a court whose integrity is above 
question. How much more censurable, then, is it 
to condemn a judicial officer for doing an act which 
he could not, consistently with his official oath, 


avoid, 


It is the circumstance that a judge may be ostra- 
cised for an adherence to law and justice that con- 
stitutes the weak spot in an elective judicial system, 
A few 


years ago an eminent judicial officer of Illinois was 


especially where the terms of office are brief. 


excluded from the bench because he would not con- 
nive in a scheme of popular dishonesty, and we have 
not unfrequently known the action of courts ham- 
pered by the prevalence of a strong popular feeling 
in favor of illegal action. The influence of popular 
and partisan feeling had begun to affect the courts 
to such an extent in this State, that a reorganiza- 
tion of the judiciary was deemed necessary be- 
fore the end of twenty years after we had begun 
the experiment of an elective judiciary. The adop- 
tion of the constitutional amendment to this end 
was remarkable, considering that the politicians of 
every stripe opposed it. As the constitution now 





of the Supreme Court, once chosen, they hold long 
terms, and most every one is substantially ineligible 
for re-election, as upon the close of his term he is 
so near the age of disqualification that he is not an 
available candidate. Our judges are thus removed 
from popular influences as far as is possible under 
an elective system, and the result has been all that 


was anticipated, 


At the coming election there will be two proposed 
amendments to the constitution submitted to the 
people of this State, one relating to the canals and 
the other to the office of inspector of State prisons. 
The success of the latter amendment is quite essen- 
tial for the improvement of the management of our 
penal institutions. Although it is possible, under 
the best managed system, to so carry on the prisons 
as to 
could probably be invented no better way of insur- 
ing such results than the one now in vogue here. 
There is a divided responsibility, hardly any means 
of fixing blame, and substantially no power of pun- 
Under the pro- 


produce very unsatisfactory results, there 


ishment in case it should be fixed. 
posed plan there will be a single controlling officer 
appointed by the governor, and removable in case 
he fails to do his duty faithfully. While we do not 
anticipate that the State prisons will become paying 
institutions (and perhaps it would be well if they 
were not), their expense will, under the new plan, 
be doubtless very much reduced, and they will come 
nearer to accomplishing their pretended purpose, 
namely, the reform of those committed to their care. 


Judge Osborn, of the Supreme Court in the Third 
District, proposes to expedite judicial business in 
this way. He asks all attorneys having causes upon 
the Albany county calendar to meet him at the City 
Hall on the 23d inst., and arrange for the reference 
of all cases properly referable, or in which such a 
disposition can be agreed upon. We trust that the 
idea of Judge Osborn may be acted upon in other 
counties besides Albany. Such a course would, we 
are sure, result in relieving our nisi privs courts of 
the pressure of business, which is at present con- 
stantly increasing. There are, to be sure, some liti- 
gants who will not approve of the method suggested, 
or, indeed, of any other plan for hastening the trial 
of pending causes, but the majority of suitors are 
not with them, but believe in the maxim, ‘‘ Jnterest 
reipublice ut sit finis litium.” 


It is stated that informal action has been taken 
with a view to the negotiation of an extradi- 
tion treaty between the United States and Spain. 
It seems to us that such a treaty is hardly needed, 
inasmuch as, if it should resemble existing treaties 
of the same character, either party would be at lib- 
erty to disregard it whenever convenient, and the 





is, while the people may directly choose the judges 





delivery up of fugitives, such as Tweed, could not 
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be claimed under it. The whole matter of extradi- 
tion ought to be left to the Association for the Re- 
ferm and Codification of the Law of Nations, .and 
the principles proposed by that body adopted by 
all civilized powers as a part of the Code of interna- 
tional law. 


We give in the present issue the ‘‘ Principles for 
an international law to govern bills of exchange 
agreed upon by the commission of the association 
for the reform and codification of the law of na- 
tions,” appointed at the Hague in 1875, and approved 
by the conference in Bremen in 1876. The rules 
proposed will receive the careful attention of those 
interested in commercial law, and, we believe, will 
meet with general approval. 

The criminal Code prevailing on the continent of 
Europe has one advantage over that in force in Great 
Britain and the United States. If an accused person 
flees the country under the first-mentioned mode of 
procedure, his trial goes on as if he were present, 
and a conviction. may be had in contumaciam 
whereupon sentence is pronounced to be carried out 
as soon as the condemned person falls into the hands 
of the authorities. Under the other mode, however, 
all proceedings are suspended upon the escape of a 
party charged with crime, and in case of his recap- 
ture there is only a contingency of his punishment. 
Thus, in the case of Surratt, who was followed for 
years, and, at great expense, captured and brought 
to this country, the only result was an acquittal. 
3ut Count Van Arnim, if he shou!d fall into the 
clutches of the German police, will find himself 
already provided for, as he has, in his absence from 
his native country, been convicted upon a criminal 
charge and sentenced to imprisonment in a penal 
institution for five years. The fact, however, that 
the offense is quasi-political will probably enable 
the condemned individual to avoid any more un- 
pleasant consequences from the judgment than those 
attendant on exile and the loss of such property as 
he may have left behind him. 

iiacnstnlsdll ate 
NOTES OF CASES. 

N the case of Colegrove v. Tallman, recently de- 
cided by the Court of Appeals, the defendants, 
Tallman and Barnes, who were merchants, in Octo- 
ber, 1863, made their promissory note in favor of 
plaintiff for $2,000, payable ‘‘ fifteen days on de- 
mand after date.” In June, 1864, Tallman sold out 
his interest in the firm to Barnes, who agreed to 
assume and pay all the debts of the firm, of all 
which plaintiff had notice, and he was requested by 
Tallman to proceed and collect the note immediately. 
He neglected to do so, and had certain negotiations 
with Barnes, who then had means to meet the note, 
which resulted in a delay in pressing payment until 
after Barnes became hopelessly insolvent, The court 





held that, upon the dissolution, Barnes became the 
principal debtor, and Tallman a surety for the firm 
debts, and Colegrove, having notice, was bound to 
observe the relations of the parties, that any 
agreement on the part of Colegrove with Barnes, to 
extend the time of payment of the note, would dis- 
charge Tallman, and that the consent of Colegrove 
was not necessary to create the new relations be- 
tween the parties. This is in accordance with the 
rule that a retiring partner is discharged by any 
indulgence by the creditor to the remaining partners, 
who are the principal debtors, which would suffice 
to discharge any surety, although mere delay in 
calling for the debt does not discharge the surety 
(Freemans Bank v. Rollins, 18 Me. 202; Townsend 
v. Reddle, 2 N. H. 448; Strong v. Foster, 17 C. B. 
201; Hunt v. Bridgham, 2 Pick. 581); nor even a 
promise of delay, if it be not so far binding as to 
estop the creditor from a suit against the remaining 
partner; but if it would have the latter effect, then 
it injures the guarantor, because he can no longer 
secure himself by paying the debt, and suing for it 
on the name of the creditor, and, therefore, by such 
indulgence, he is discharged. Oakeley v. Pasheller, 
4 Clark & Fin. 207; 10 Bligh (N. 8.), 548. 

The case of Fulton v. Whitney, lately decided by 
the Court of Appeals, involves the question of the 
right of a trustee to buy property ata sale, although 
no part of the trust fund, where the interest of 
the trust is directly afflicted by the result of the 
sale. <A testator bequeathed a certain fund to two 
persons in trust to pay debts, and out of the surplus 
remaining to pay specified legacies, one of which 
was to plaintiff. Among his debts was a contingent 
liability for such deficiency as might arise upon the 
sale of certain premises under a mortgage fore- 
closure. The premises were worth fully $10,000, 
and if sold for their full value, there would be a 
very small deficiency to be paid from the trust fund. 
At the foreclosure sale, the premises were bought 
for one-half their value by the trustees and their 
partner, who knew all the facts, and a large defi- 
ciency was left to be paid out of the trust fund, 
which nearly exhausted the amount applicable to 
paying legacies. At the time of the sale, one of the 
trustees was guardian of plaintiff, then an infant. 
The court eld that the trustees were not entitled to 
buy at the sale, and an action was maintainable by 


plaintiff to set it aside. To the same effect is Van 
Epps v. Van Epps, 9 Paige, 237, where it is held 
that no person is permitted to purchase an interest 
in property and hold it for his own benefit, where 
he has a duty to perform in relation to such property 
which is inconsistent with the character of a pur- 
chaser thereof on his own account and for his indi- 
vidual use and benefit. See also Holt v. Holt, 1 Ch. 
Ca. 190; Nesbitt v. Treddenick, 1 Ball & B. 46; Green- 
law v. King, 3 Beav. 9; 10 L. J. (N. 8.) Ch. 129; 
Campbell v. Campbell, 21 Mich. 409; Heath v. Page, 
63 Penn, St. 108. 
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SOME RECENT DECISIONS — 18tm AMERICAN, 


ers comely volume, of eight hundred pages, con- 

tains the most important decisions of the courts of 
last resort, reported in twenty-two volumes of reports 
of the States of Arkansas, Illinois, Iowa, Maine, Mas- 
sachusetts, Michigan, Minnesota, New Jersey, Ohio, 
Oregon, Pennsylvania and Virginia, and is scarcely 
The 
series may appropriately be called the Eclectic 


inferior in interest to any of its predecessors, 


Magazine of our profession in this country. 

The volume is remarkable in one respect,— it con- 
tains an unusual number of cases decided in a man- 
ner which the average unprofessional sense would 
be apt to pronounce wrong, although to lawyers 
there is in most if not all of them probably nothing 
that would excite any doubt. We will group to- 
gether the more striking of these cases. 

In Hooker v. Miller, 37 Iowa, 613, the defendant 
had set a spring gun in his vineyard to protect his 
fruit from trespassers who were in the habit of in- 
vading the premises, but posted no notice or warn- 
ing of it. 
the 
stealing the fruit, and was injured by the discharge 


The plaintiff, having no knowledge of 
gun, entered the premises for the purpose of 
of-the gun. J/e/d, that he was entitled to recover 
damages for those injuries. This is old and well- 
established law, but is hardly consistent with the 
popular notion that every man’s house is his castle, 
and that a felonious trespasser has no rights which 
the same 
28 Ark. 99, where 


it is held that on an indictment for carrying a con- 


the proprietor is bound to respect. In 
channel we find Carroll v. State, 
cealed weapon, it is no excuse or defense that the 
defendant was on his own premises, or in fear or 
Another 
interesting case involving the rights of trespassers 
is Keffe v. Milwaukee and St. Paul Railway Co,, 21 
Minn. 207. 


fendant’s lands, attractive but dangerous to children, 


danger of being attacked at the time. 


Here a railway turn-table, on the de- 


was left exposed and unfastened, and many children 
were in the habit of going on it to play, to the 
Held, that the defendant 
was liable for an injury done by the turn-table, 
while being moved by other children, to a child 
seven years old. 


knowledge of defendant. 


This is certainly going a great 
length. The court cited and relied on the old case 
of Townsend v. Wathen, 9 East, 277, where the de- 
fendant set traps, on his own land, baited with 


qogs 


strong-scented meat, whereby his neighbors’ 
But there the act was 
expressly intended to produce the effect ; which dis- 


If a 


were allured and injured. 


tinguishes that case from the one in question. 


man should throw open his park to the public, 
would he be bound to fence his trout-ponds for the 
safety of piscatory youngsters? 


Or suppose the 
railroad company maintained upon its buildings 
exterior ladders, which were a temptation to chil- 
dren of an acrobatic ambition, must the company also 





maintain a sentinel to club away the climbers? But 
at all events the case is an extreme example of thie 
In striking 
contrast with this characteristic is the occasional 


tenderness of the law for human life. 


apparent indifference of the law toward the pecun- 
District Town- 
ship af Union v. Smith, 39 Iowa, 9, the official bond 


iary misfortunes of its subjects. In 


of the treasurer of a school district was conditioned 
to be void if he should fulfill the duties of a treas- 
urer ‘‘to the best of his ability and according to 
law.” 
received by him, it was held that it was no defense 


In an action on the bond to recover moneys 


that the moneys ‘‘had been actually consumed by 
fire, without want of care and diligence on his part.” 
This doctrine is apparently well sustained by au- 
thority, and yet it seems a little difficult to distin- 
guish the case of a trustee, whose obligation is to 
pay over the identical money which he receives, 
which money is destroyed by fire without his fault, 
from the case of one who contracts to convey a 
house, which is subsequently in like manner de- 
stroyed. In the latter case performance is rendered 
impossible, says the law, and an equivalent in dam- 
ages will not be exacted; is not the performance of 
the obligation in the former case rendered equally 
impossible? A still more striking instance of this 
indifference is exhibited in Field v. City of Des 
Moines, 39 Towa, 575, which decides that the de- 
fendant was not liable to the owner of a building, 
destroyed by order of the mayor, under the general 
authority of an ordinance, to prevent the spreading 
of a conflagration. This doctrine also is well sus- 
tained by authority, but doubtless it seems, to the 
unprofessional mind, rather harsh that A’s property 
may be destroyed, without indemnification, in order 
to save that of B,C, D, E and F. 


quite equitable that the latter should be assessed for 


It would seem 
the salvage. Society is generally understood to be 
a combination for the common safety, and not for 
the demonstration of the Darwinian theory of the 
‘¢survival of the fittest.”” Once in a while we find 
a legal distinction the reason of which even the pro- 
fession themselves cannot discover; ‘ta thing,” as 
Lord Dundreary says, ‘‘ that no fellah can find out, 
you know.” Such a distinction is that in Denvnet v. 
Hopkinson, 63 Me. 350, where it is held that un- 
harvested crops go to a devisee of the land, and not 
to the executor, but as against the heirs-at-law they 
go to the administrator. Hargrave and Broom 
thought this not easy to understand, and Lord 
but it is 


in this case 


Ellenborough pronounced it ‘‘ capricious,” 
We think the court 
gave a rather amusing reason for it, namely, that 


law nevertheless. 


‘the heirs-at-law are not unfrequently mere chil- 
We 
do not suppose that the court really meant to say 
that a devise to an infant is not valid, 
devisees are not as frequently infants as of full age. 
On the subject of tenancy in common there are two 


dren,” but ‘‘not so of a devisee of the land.” 


or that 
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noteworthy decisions. In Carter v. Bailey, 64 
Me. 458, it is laid down that one owner in com- 
mon of a copyright, who at his sole expense has 
printed, published and sold the copyright book, is 
not liable, in the absence of an agreement, to 
account to his co-owner. This, however, is not so 
bad as it seems. It is apparently a mere quibble 
about the form of action. This was a suit in equity 
for an accounting, but it was conceded that if one 
owner appropriated more than his rightful share of 
the profits, and refused on demand to pay or ac- 
count therefor, an action of special assumpsit would 
lie. In Everts v. Beach, 31 Mich. 136, it was held 
that where one tenant in common has had the entire 
‘and sole occupancy of the common estate, no action 
can be maintained by the others for the value of the 
use of their interests. This also needs exculpation, 
The action was for use and occupation, and not upon 
the statute which, in that State, gives a right of 
action to one tenant against the other, who has 
received more than his due proportion of the rents 
and profits. The fact that it is necessary to enact a 
statute to afford relief, exposes the absurdity of the 
common-law theory. 

We have reserved for last comment, under this 
group of cases, one which we think will excite the 
surprise of professional as well as lay readers, namely, 
Kerr v. Russell, 69 Ill. 666. This case holds that 
the certificate of an officer, authorized to take 
acknowledgments, that a married woman, whose 
name is appended to a deed purporting to be exe- 
cuted by her and her husband jointly, and convey- 
ing lands owned by him, upon a separate examina- 
tion duly acknowledged the execution, is conclusive 
as to such fact in an action by her against a bona side 
grantee for value of such lands, who has relied on 
such certificate, and cannot be impeached, even on the 
ground that her signature was forged. Such is the 
syllabus, but we are inclined to think it puts 
the decision too broadly. Such a doctrine would 
be incredible. But the court say, ‘‘ the unsupported 
testimony of a party to a deed that he did not exe- 
cute it, shall not prevail over the official certificate 
of the officer taking the acknowledgment.” This 
is giving to such a certificate even greater sanctity 
and force than attach to commercial paper. — It pre- 
vents the possibility, in the great majority of cases, 
of proving the forgery, and subjects married women 
to the mercy of unscrupulous husbands and careless 
or dishonest notaries. It must, at least, be a ques- 
tion for the jury. This is precisely the province of 
the jury. Whether the bare oath of the interested 
party should prevail against the certificate of the 
officer would depend on a variety of considera- 
tions, — character, intelligence, memory, probability, 
and so forth,— but still it is a question of fact and 
not of law. All these considerations might be in 
favor of the wife and against the officer, but under 
this decision they would avail nothing. It must be 





observed, too, that the doctrine is not confined to 
married women; it extends to every party to a deed, 
and amounts to a holding that the certificate of the 
officer outweighs the oath of every grantor, husband 
or wife. The consideration of public policy, on 
which the court base their decision, can support no 
such intolerable injustice as this. 

The case of Brown v. Foster, 113 Mass. 136, is 
chiefly noteworthy because of a singular practical 
test introduced in evidence. The action was by a 
tailor to recover the price of a suit of clothes which 
he had made, and guaranteed to be ‘‘ satisfactory.” 
The defendant pronounced them unsatisfactory, and 
returned them, They were produced in court, and 
at the plaintiff's request the defendant put them on 
and exhibited them to the jury. On the part of the 
plaintiff it was claimed that they needed only a few 
trifling alterations, which he was willing to make, 
but that the defendant had refused to allow them. 
Evidence was received of a custom among tailors of 
having garments tried on after they were finished, 
and then making necessary alterations. A new 
trial was granted on account of the reception of this 
evidence. 

On the subject of presumptions in evidence are 
two important cases. In Pittsburg, ete., Railroad Co, 
v. Pillow, 76 Penn. St. 510, it was held that the legal 
presumption of negligence on the part of a railroad 
company, where an injury to a passenger is caused 
by a want of diligence or care in those employed by 
the company, or by any other thing which it can or 
ought to control, as a part of its duty to carry pas- 
sengers safely, applies without distinction between 
accidents arising from negligence in the manage- 
ment or equipment of the train and those arising 
from the misconduct of passengers upon it; and so 
where a passenger was injured through a quarrel 
between two drunken passengers, which the con- 
ductor witnessed without interference, the company 
was held presumptively negligent. And in Penn- 
sylvania Railroad Co. v. Weber, 76 Penn. St. 157, it 
is held that, in the absence of evidence to the con- 
trary, a person who has been killed by a train at a 
railway crossing will be presumed to have observed 
the requisite precautions, and the burden of proof 
is on the railway company to show the contrary. 
This we deem to be in direct opposition to the doc- 
trine in our State. See Wilcox v. Rome, ete., Railroad 
Co., 39 N. Y. 358. 

The questions of ‘stop-over tickets” and ‘free 
passes ” are ghosts that are never laid. Both arise in 
this volume. In Burnham v. Grand Trunk Railway 
Co., 63 Me. 298, the plaintiff informed the ticket 
agent, before purchasing his ticket, that he desired 
to stop over at an intermediate station; he was in- 
formed that he could do so; he was given a ticket 
marked ‘‘ good for this day only;”’ he stopped over 
night, and, resuming his journey next day, fare was 
demanded, and he was ejected for refusing to pay 
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it; held unlawful. The doctrine is reiterated that 
the ticket does not constitute the contract. In 
Jacobus v. St. Paul, etc., Railway Co., 20 Minn. 125, 
the passenger rode on a pass issued ‘‘ upon the con- 
ditions indorsed hereon,” which conditions provided 
that he assumed all risk of accident, and agreed 
that the company should not be liable, under any 
circumstances, for any injury or loss. This was 
held not to absolve the defendant from liability for 
negligence. The note appended by the reporter 
directs attention to the various cases on this point, 
which are in direct conflict. 

In Cutler v. Bonney, 30 Mich. 259, we have a wide 
departure from the law of this State, and, as we 
believe, from the common law. It is here decided 
that an innkeeper is not liable to his guests for 
property destroyed, without his fault, by accidental 


fire. This is in conflict with ZZulett v. Swift, 33 N. 
Y. 571. A very learned and elaborate note is fur- 


nished by the reporter. We believe this decision to 
be in accordance with justice and the circumstances 
of modern times and modern travel. 

Another noticeable dissent from the law of our 
State is found in Rothschild v. Grir, 31 Mich. 150, 
which held that, where a note made by K., payable 
to the order of G., is indorsed by R. and thereafter 
transferred to G., R. is, as to G., an original prom- 
isor, and not an indorser. It is almost exasperating 
to note the conflicting decisions of various commu- 
nities on this point. Some hold as in this case; 
others that R. is only prima facie liable as an original 
promisor; others that he is prima facie a guarantor ; 
others that he is an indorser; still others, that 
although he is an indorser in this case, yet he would 
not be unless the note contained words of negotia- 
bility, which is the present doctrine of our State. 
See Cromwell v. Hewitt, 40 N. Y. 491. 

A singular case of a gift cuusa mortis is Ellis v. 
Secor, 31 Mich. 185. Ona slate by the bedside of 
H., who was found dead, was the following, in her 
writing, and signed by her: ‘+I wish Dr. L. 8. Ellis 
to take possession of all, both personal, real and 
mixed. Rachel Hill. I am so sick, I shall die. 
Look in valise.” In a valise in her room was found 
a memorandum, written and signed by her, direct- 
ing Dr. E. to take possession of all her property, to 
do with it as he should see fit. Held, a good gift 
causa mortis, 

The case of Randall v. Smith, 13 Me. 105, must 
have been selected by the reporter, in order to afford 
an excuse for an admirable note on evidence of cus- 
tom or usage to vary, explain or contradict contracts. 

The effect of the late civil war in this country 
upon contracts was considered in Mutual Benefit 
Life Ins. Co. v. Atwood, 24 Gratt. 497, and Same v. 
Hillyard, 8 Vroom. 444, both cases holding that 
the war suspended, but did not abrogate the con- 
tract, and that the non-payment of the life insurance 
premium, the insured being ready and willing to 





pay it, did not relieve the company from liability 
under the policy. 

Rafferty v. People, 69 Til. 111, is a caution to 
police officers. A police officer was killed while 
endeavoring to arrest the defendant, upon a warrant, 
which was one of a number, signed by a magistrate 
in blank, and left with a police sergeant for use as 
occasion should require. The killing was held man- 
slaughter. If the warrant had been legally issued 
the killing would have been murder. So if police 
officers are particular about having their slayers 
hanged, they must look to it that the warrants are 
regular. 

The case of Nash v. Fugate, 24 Gratt. 202, should 
be noticed. A bond to N. was executed by several 
obligors, the principal obligor orally agreeing 
with the others that he would procure certain other 
solvent persons to join in it before delivery; he 
failed to keep that agreement, but delivered the 
bond, perfect in form, to N., for value, and without 
notice of the oral condition, Je/d, that the obligors 
were estopped from setting up that condition asa 
defense in an action on the bond. This is contrary 
to the doctrine of People v. Bostwick, 32 N. Y. 445. 
See 10 A. L. J. p. 

A refreshing case is Mayer v. Mutual Life Ins. Co., 
38 Iowa, 304, which held that, where the defendant 
had been in the habit of sending the plaintiff notice 
of the time when his premiums fell due, and the 
plaintiff changed his residence, apprising the agent 
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of the fact, and the notice was sent to his old resi- 
dence, so that he did not receive it, and failed to 
pay the premium, the defendant was bound by its 
custom, and could not take advantage of the failure. 

As a matter of course, there is a case about an icy 
sidewalk, and one about ancient lights, and one 
about insurance warranties, and a case about a mar- 
ried woman’s liability as surety, and any number of 
cases where servants sued their masters for negli- 
gence, but of course the profession all know what 
was decided in those cases without being informed 
of it. Still, it is no less necessary to report them. 

——— 
THE PERSONAL LIABILITY OF AUTHORIZED 
AGENTS UPON BILLS AND NOTES. 
By F. P. M. 
(Concluded.) 

|* Dessau v. Bours, McAll. 20, an action was brought 

by payee against the drawer of a draft in this form: 
**Pay to the order of A. Dessau. (Signed) Bours & Co., 
Agents.”’ Demurrer to answer. McAllister, J. ‘On 
the face of this instrument there can be no doubt of the 
responsibility of the defendants. No mention is made 
of any principal; nor is any fact patent on the face of 
the paper which discloses the existence of any persons 
save the drawers who are to be charged. Thus viewed, 
the word ‘agents’ appended to the drawers’ names is 
to be regarded merely as descriptio personam, and the 
instrument fixes upon the signers an unqualified re- 
sponsibility. * * * Where there is sufficient on the 
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face of the instrument to create a doubt to whom the 
credit was given, then, as between the original parties, 
parol evidence is admissible to remove that doubt,” and 
the court held such evidence admissible, and overruled 
the demurrer. It will be perceived that the last sen- 
tence is inconsistent with the first sentence of the 
opinion. It would have been more accurate to say 
that the defendants were no doubt prima facie liable. 

In Lazarus v. Shearer, 2 Ala. 718, the action was by 
the payee against the acceptor of a draft drawn by 
“A. D., Chief Engineer, Selma, etc., R. R. Co.,’’ and 
directed to **G. Shearer. Pres’t of the Selma, etc., R. 
R. Co.,”’ but the form of acceptance does not appear. 
Collier, Ch. J., said: ** Where it is doubtful from the 
face of the contract. whether it was intended to oper- 
ate as the personal engagement of the party signing it, 
or to impose an obligation upon some third person as 
his principal, parol evidence is admissible to show the 
true character of the transaction. An inspection of 
the bill shows that the plaintiff, in accepting it, did not 
intend to take upon himself a personal liability; but 
that he acted officially as the representative of the 
company.’ The court thought such evidence would 
not, however, be admissible against a bona fide indor- 
see without notice, acquired in the ordinary course of 
trade. Was there not sufficient on the face of the 
paper to put him upon inquiry? See also Drake v. 
Felwellen, 33 Ala. 706. 

In Smith v. Alexander, 31 Mo. 193, the action was by 
the payee of a note which read: “I promise to pay 
Smith & Co. or order. (Signed) J. A., Treas. Ohio & 
Miss. R. R. Co.”” The defendant proved that he gave 
the note in liquidation of an indebtedness due to the 
plaintiff from said company, and that he did not re- 
ceive any consideration for the same. Ewing, J., said: 
* Although it appears to be by no means settled, that 
the mere addition of the official character to the name 
is tantamount to a disclaimer of personal respousi- 
bility, it is deemed such an indication of the repre- 
sentative character as to warrant a resort to parol evi- 
dence, not of course to contradict or vary the writing, 
but to explain it.”’. After quoting 1 Am. Lead. Cases, 
633, he proceeded to say, that ‘a mere addition to the 
name of the party signing a contract cannot be re- 
garded as a certain INDICIUM that it was made in be- 
half of another.” 

In McClellan v. Reynolds, 49 Mo. 313, the note, which 
was non-negotiable, was in this form: ‘1 promise to 
pay W. M. for building a school-house in School Dis- 
trict No. 3. (Signed) P. R., Local Director.” Bliss, 
J. * The only questions are whether the facts set out 
in the answer can be shown by parol. Weare not held 
to the technical rule that if an agent or officer of a 
corporation puts his own name officially to an obliga- 
tion, and not the name of the corporation, it necessa- 
rily becomes his obligation. The indications upon the 
note are that the defendant did not intend to make a 
personal contract, but that he gave the paper on a set- 
tlement for work done for his school district; and the 
facts set out, which by the motion were admitted to 
be true, conclusively show that such was the case. 
These facts did not go to vary a written instrument, 
but only to explain a latent ambiguity.” 

In Cleaveland v. Stewart, 3 Kelly (Ga.), 283, the note 
read: ** We, the Trustees of Oakchumpua Academy, 
promise to pay A. C. or order, for teaching a school at 
said academy. S., R. and W.” Held, that they were 


prima facie liable, but that extrinsic evidence was ad- 
mnissible to exonerate themselves from such liability, 


and that it was a question for the jury to determine 
whether or not it was intended that they should be 
personally bound. 

In Gerber v. Stuart, 1 Montana, 177, the action was 
by the assignee of a note in this form: ‘I promise to 
pay A B or order. J.8., Gen. Mang. and Supt. St. 
Louis & M. M. Co.”” Symes, J. ‘* Where the addition 
or description is so inartificially expressed as to leave 
it in doubt, or ambiguous, from the face of the instru- 
ment, evidence aliunde will be admitted to explain 
and show the actual intention of the parties,’ citing 1 
Pars. on Cont. 54, 57; 1 Pars. on Bills, 167, and note. 

In Haile v. Peirce, 32 Md. 327, the action was by the 
payee of a note in this form: ‘The President and 
Directors of Dulaney’s Valley, etc.. Turnpike Co. 
promise to pay J. 8S. or order. A B, President. C and 
D, Directors. G.H., Secretary.’’ Held, that the 
terms of the note, upon its face, being ambiguous and 
uncertain as to the fact whether the parties signing 
the note did so in their individual or official capacity, 
it is competent for either party to show by any perti- 
nent extraneous evidence on what account the note 
was given. Stewart, J., said that, where its language 
or its terms are not sufficiently decisive of the inten- 
tion of the parties, but, on the contrary, are equivocal 
and uncertain, extraneous proof, as between the orig- 
inal parties, may be admitted to show the true char- 
acter of the instrument, and what party —the prin- 
cipal, or the agent, or both, is liable—and quoted 
Byles on Bills, 27, note 1, which we have quoted 
above. 

In Sumwalt v. Ridgely, 20 Md. 107, a note was made 
in this form: ‘* We promise to pay —— or order. J.58., 
Treas. of St. Stephen’s Episcopal Church Fund,” and 
was passed by the original holder to the plaintiff, who 
inserted his own name as payee, with full knowledge 
of all the facts and circumstances relating to the note. 
Held, that parol evidence was admissible to prove that 
the note was given by the defendant for a pre-existing 
debt of the church, so as to avoid it for waut of con- 
sideration. See to the same point, Wyman v. Gray, 7 
Harr. & J. 409. 

In Sanborn v. Neal, 4 Minn. 137, the action was by 
the payee of a note in this form: ‘t We, as Trustees of 
School District No. 10, in Rice county, promise to pay 
J.S. or order. (Signed) A, Band C.”” Emmett, Ch. 
J. “If the intention of the parties to this contract, 
as ascertained by the jury, is not inconsistent with, or 
may be distinctly derived from a fair and rational in- 
terpretation of the words actually used, it will be 
taken as the language used inthe note. This language, 
if it does not show conclusively that the makers did 
not intend to promise in their individual capacity, at 
least renders it doubtful as to the nature of their 
promise; and in such case it appears to us that the doubt 
could best be solved by ascertaining the actual inten- 
tion from the surrounding circumstances, the debt for 
which the note was given, etc. The defendants ex- 
pressly say that they promise as trustees of the dis- 
trict. Could they have used language more explicit? 
Is it at all inconsistent with the intention alleged and 
proved? We do not think that the defense set up is 
at all inconsistent with a rational interpretation of the 
terms of the note.” 

In Dow v. Moore, 47 N. H. 419, the note was in this 
form: “I promise to pay H. Dow or order, for the use 
of N. E. P. Union Store. (Signed) 8S. Moore, Treas- 
urer.”’ Bellows, J., after stating the rule, that 





where the name of the principal appears in the cou- 
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tract, and the intention to bind him, and not the 
agent, can be collected from the whole instrument, 
the principal alone will be bound, said: ** The question 
is whether the intention to give the notes of the prin- 
cipal can be collected from those instruments, viewed 
in the light of the surrounding circumstances. Upon 
the face of the notes the name of the principal ap- 
pears, the defendant signs it as treasurer, and taking 
into consideration the fact that he was then treasurer 
and agent of this principal, and authorized to give its 
note, it is quite clear that he signed as treasurer of 
that company, as if after the word ‘treasurer’ he 
had added its name. It is quite apparent that the 
name of the company is inserted as the party for whose 
use the notes were given, and not for whose benefit 
the various sums of money were to be paid.” 

In Connecticut it was formerly held, that the lia- 
bility of a party whose name appears as the maker of 
a written instrument must be ascertained from the 
terms in which it is expressed, without the aid of ex- 
trinsic evidence, but a later decision has relaxed the 
rule, it seems, to the extent that evidence of the sur- 
rounding facts and circumstances under which the 
same was given, may be admitted, if consistent with 
the words of the instrument. 

In Shelion v. Darling, 2 Conn, 435, the action was 
by an indorsee aguinst the acceptor of a draft ad- 
dressed to “N. Darling, Agent of the Commission 
Co.,”’ and * Accepted. N. Darling, Agent C. C.”’ The 
defendant procured the bill to be drawn and indorsed, 
and accepted it, for his own use and benefit, and not 
for the benefit, nor with the knowledge of the com- 
pany; he procured the bill to be discounted by the 
plaintiffs and applied the avails to his own private use. 
lt was admitted, that the company was, nevertheless, 
bound by the acceptance. “ They cannot recover on 
the bill of exchange; for that was never accepted by 
the defendant in his private capacity, but as agent for 


” 


the company, so as to be binding on them. 

In Hovey v. Magil, the note (non-negotiable) was 
signed by defendant, **A Magil, Agent for the Mid- 
dleton Manuf. Co.” Swift, Ch. J., said: “It is con- 
ceded that the defendant was agent for the company; 
that he had power to bind them; and that this con- 
tract was made for their use and benefit. It is also 
agreed, that an agent can make himself personally lia- 
ble on a contract for his principal. So that the ques- 
tion is, whether the signature is obligatory on the 
company, or on himself. It will be agreed, that no 
precise form of words is required to be used in the 
signature; that every word must have an effect, if 
possible; and that the intention must be collected 
from the whole instrument taken together. I can see 
no good reason for the addition of * agent’ but to ren- 
der the note obligatory on the company, and exclude 
all idea of individual liability. This is the plain lan- 
guage of the transaction; aud we ought to give it the 
obvious meaning, and not entrap men by the mere 
form of words. But if we consider the word agent as 
merely descriptio persona, we give it no operation, and 
really expunge it from the writing. We are bound, 
however, to give effect to every word, if possible; and 
the only way to give this word any effect, is to make 
the note binding on the company.’ Chapman, J., 
said: *“* That where one acts as the agent of another, 
with full power so to act, and for the sole benefit of 
his principal, the form of his signature would seem to 
be of little importance, provided the character in 
which he acted, was apparent on the face of the obli- 





gation. Was it notso here? Why did the defendant 
add to his name ‘ Agent,’ etc.? To bind himself in 
his personal capucity? Or to bind those for whom he 
acted?”’ Smith, Hosmer and Gould, JJ., dissented. 

In Johnson v. Smith, 21 Conn. 627, a non-negotiable 
note was signed by the defendants with the addition, 
“Vestry-men of the Episcopal Society.’’ Church, 
Ch. J., said, that the word * Vestry-men,”’ ex vi /er- 
mini, imports agency, and is of the same significancy 
as the words agent, committee, etc. After quoting 
the language used by Swift, Ch. J., in the previous 
case, he said: ‘* We need not look abroad for a doctrine 
more common sense like, or more consistent with ob- 
vious intention, on this subject, than is expressed by 
the court, in the case referred to, if indeed a different 
doctrine has been intentionally recognized elsewhere. 
And unless we are disposed to yield to the authority of 
technicality, in opposition to good sense and substan- 
tial equity, we shall adhere to what we suppuse is the 
authority of our law on this subject. * * * That 
an agent may bind himself personally, even when act- 
ing really or professedly as agent, is not denied; and 
this will be so, where, by language clearly expressive 
of such an intent, be has substituted his own respon- 
sibility for that of his principal. But the form of the 
notes and the circumstances under which theu were exe- 
cuted, show no intent, on the part of the defendants, 
to assume an individual obligation.’”” In Hewilt v. 
Wheeler, 22 Conn. 563, Elisworth, J., that “it 
ought always to be a rule of construction, that, whether 
an agent contracts under seal or without one; and 
whether his principal is a corporation or an individual ; 
that the intention of the parties, gathered from all 
the legitimate evidence which belongs to the case, shall 
be held to be the sure and only criterion of the char- 
acter and effect of the agent’s act.’’ and that this was 
the rule of the courts of Connecticut, in those cases 
where the agent is really clothed with power to act. 

In Hall v. Bradbury, 40 Conn. 37, it was held that 
demand of payment on the agent personally was sufli- 
cient, and that a demand on his principal was not 
necessary in order to charge the indorser of a note 
made and signed by “B. F., Agent.” Carpenter, J., 
said: * The agent, to save himself from liability, must 
contract in the name of his principal, or in some other 
mode point him out asthe party contracting.”’” But the 
liability of the agent was not in question. 

In Tiler v. Spreadley, 39 Ga. 35, the action was by 
the payee of a note: “I promise to pay M. T. or 
bearer, for cotton seed. D.S., Agent for G. Jordon.”’ 
The jury found for the defendant. The court held 
that the note was well executed as the note of Jor- 
dan’s, but they also referred to the evidence. 

The courts of Pennsylvania have gone farther in ad- 
mitting extrinsic evidence than any other court. In 
Miles v. O'Hara, 1 Serg. & R. 382, they held, that the 
drawer of a bill of exchange may rebut the presump- 
tion of his liability in case of non-payment by the 
drawee, by proving that between the payee and him- 
self it was the general understanding that he was 
merely an agent, and not to be held responsible; but 
he is not bound to show a special agreement to exon- 
erate him. 

In Sharpe v. Bellis, 61 Penn. 69, the defendant exe- 
cuted a note in blank with the word *‘ Pres’t’’ added 
to his name, and returned it to the maker, who in- 
serted the defendant’s name as payee, but without 
adding the word “ Pres’t ’’ to his name, and also erased 
the word ‘‘ Pres’t’’ in the indorsement, aud passed it 
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to the plaintiff in payment of a debt due from the 
company, the defendant being president, and the 
maker of the note being treasurer of the company. 
It was held, that if the plaintiff had been a stranger 
to the defendant and to his connection with the com- 
pany, the mere word * Pres’t’’ after his name, would 
not be a restrictive indorsement; but as he knew that 
the defendant was president of the company, the note 
wus the company’s and not the defendant's, and that 
the erasure was material, as it changed his obliga- 
tion from a representative to a personal undertaking. 
Also that the plaintiff was not a holder for value as 
against the defendant, the note having been given 
for an antecedent debt without parting with any se- 
curity. 

It seems that the Louisiana decisions do not go far- 
ther in the admission of extrinsic evidence than to 
show a want of consideration, though it might be in- 
ferred from the language of the court that such evi- 
dence is admissible to show that a party who signs as 
principal, was in fact an agent, and executed the in- 
strument as such, and not in his individual character, 
to the knowledge of the plaintiff. See Krumbhaar v. 
Ludeling, 3 Martin, 642; Wolfe v. Jewett, 10 La. 384; 
Maher v. Overton, 9 id. 115; Bank of Louisiana v. 
Dejean, 12 Rob. 16; Bary v. Pike, 21 La. Ann. 221; 
Milligan v. Lyle, 24 id. 144. F. P. M. 


——_—_>__— 


THE AMERICAN LAW REVIEW. 


aes opening paper of the Law Review for October, 

is *‘Some Reminiscences of Rufus Choate,”’ by 
George W. Minns, who * was for two years a student 
in his office, had good opportunity of becoming ac- 
quainted with him, and remembers some instances of 
his wit and humor and peculiarities that have not 
hitherto been published.’’ But we may say of it, in 
truth, that the new is not good and the good is not 
new. Of all men the * students in his office ’’ — who 
watched his outgoing and incoming—who had, or 
should have had, more than others, an insight of the 
very Man —who had more than others glimpses into 
his singular and noble nature — should be able to give 
us something better than shreds and patches, and ** un- 
distilled biography.’’ But the two examples we have — 
this of Mr. Minns and the sad stuff of Mr. Parker’s — 
only serve to illustrate how almost utterly Rufus Choate 
was misunderstood by even those nearest him — how 
almost utterly they failed to discern, to recognize the 
Beauty and Earnestness of Soul that made his life 
worth cherishing or remembering. They can tell us 
little more of him than was told of honest Franz 
Horn, that **he was a great spirit and stept majesti- 
cally along.’’ They rehearse his jokes and odd, queer 
sayings, but they give us no delineation of the result- 
ing character as a living unity. 

The other principal contents of the number are an 
interesting article **On the Trial by Jury;’’ one on 
**Responsibility in Mental Disease,”’ in which it is said, 
with much truth, of Flantgan’s case, 52 N. Y. 467; 8. 
C.,11 Am. Rep. 731, ** Not only does it adhere to an- 
cient error, but very distinctly repudiates what are 
now most thoroughly established facts in the psychol- 
ogy of insanity;’’ and one on “* Pleading and Prac- 
tice,’’ which is principally a criticism on the Practice 
Act of Massachusetts. There is a jejuneness and 
smartness about some of the “ Book Notices” that are 
suggestive. Here, fur instance, is part of the first 





paragraph of the notice of Stephen’s ‘* Digest of the 
Law of Evidence: ”’ 

“What, we beg to ask, do the profession think of an au- 
thor who has the assurance to ask them to sit down to an 
entertainment in which the law of evidence as it is—in its 
length, breadth and depth — is to be taught from one hun- 
dred and forty articles, printed on one hunéred and thirty 
pages, duodecimo, as aforesaid, and more than half given 
up to illustration at that? Why, he is a pretender, of 
course. *Nothing of the sort,’ as Miss Jerusha says when 
the member from Cranberry Center insinuates that she is 
engaged.” 

This friskiness of so staid and steady-going a vehicle of 
the law is only to be accounted for by the fact that a 
couple of new editors — and young ones at that — are in 
the harness. The names of Mr. Moorfield Storey and 
Mr. Samuel Hoar appear upon the cover, and the name 
of each writer is appended to his article. 


—_—_>_____ 


PRINCIPLES OF INTERNATIONAL LAW TO 
GOVERN BILLS OF EXCHANGE. 

HE Commission appointed at the Hague in 1875 at 

the Conference of the Association for the Reform 
and Codification of the Law of Nations, have pre- 
pared the following principles, which were approved 
by the Conference held at Bremen in 1876. The Com- 
mission consists of Sir Travers Twiss, D. C. L., Chair- 
man, England; Professor Aubert, Norway; Dr. 
Bjirck, Sweden; Dr. Borchardt, Germany: Dr. Bre- 
dius, Netherlands; Dr. Hindenburg, Denmark; Dr. 
Jaques, Austria; H. D. Jencken, Hon. Secretary, Lon- 
don. All communications relating to the Commission 
are to be addressed to the Hon. Secretary, 33 Chan- 
cery lane, London: 


Principles for an In.ernational Law to govern Bills of 
Lachange, agreed upon by the Commission of the As- 
sociation for the Reform and Codification of the Law 
of Nations appointed at the Hague in 1875, and ap- 
proved by the Conference at Bremen in 1876. 

1. That the capacity of a party to contract under a 
bill of exchange shall be governed by the capacity of 
the party to enter into an obligation generally. 

2. That to constitute a bill of exchange it shall be 
necessary to insert on the face of the instrument the 
words * Bill of Exchange.”’ 

3. That it shall not be obligatory to insert on the 
face of the instrument or on any indorsement to the 
words ** Value received,” nor to state the considera- 
tion. 

4. That the employment of ‘usances”’ shall be 
abolished. 

5. A bill of exchange shall be deemed negotiable, 
unless restricted in express words on the face of the 
instrument or on an indorsement. 

6. That the making of a bill of exchange or prom- 
issory note to bearer shall not be allowed. 

7. fhat the rule of law of distantia loci shall not 
apply to bills of exchange. 

8. That a bill of exchange be negotiable by blank in- 
dorsement. 

9. The indorsement of an overdue bill of exchange 
which has not been duly protested for dishonor for 
non-payment, shall convey to the holder a right of re- 
course only against the acceptor and indorsers sub- 
sequent to the date of protest. Where due protest 
has been made, the holder shall only possess the rights 
of the last indorser against prior parties, sabject to 
equities. 
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10. That the acceptance of a bill of exchange must 
be in writing, on the face of the bill itself. The sig- 
nature of the party or parties upon whom it is drawn 
(without additional words) shall constitute acceptance, 
if written on the face of the bill. 

ll. The party upon whom a bill of exchange is drawn 
shall be permitted to accept for a less sum than is ex- 
pressed on the bill of exchange itself. 

12. The cancellation of a written acceptance shall 
not be valid. 

13. That no days of grace shall be allowed. 

14. The party seeking recourse shall not be limited 
to the order of succession of indorsements, and he 
shall be entitled to his election at any time against all 
or any of the parties to the bill. 

15. That protest or noting for protest shall be nec- 
essary to preserve the right of recourse upon a bill of 
exchange dishonored for non-acceptance or for non- 
payment. 

16. That default of notice of dishonor for non-ac- 
ceptance or non-payment shall not entail upon the 
holder or other parties to a bill of exchange the loss of 
their right of recourse for the amount stated on the 
face of the bill, but the defaulting party shall, never- 
theless, be liable for any damages consequent upon 
such default. 

17. The legal time required for protest shall be ex- 
tended in the case of vis major during the time of the 
cause of interruption, but shall not in any event ex- 
ceed a short period of time to be fixed by the Code. 

18. That the annulling clause on the face of a bill of 
exchange shall not be necessary in the case of dupli- 
cates. 

19. That the right of action on a bill of exchange 
shall be allowed against all or any one or more of the 
parties to a bill of exchange. 

20. That in the foregoing articles the expression 
* promissory note ’’ shall not apply to coupons, bank- 
ers’ checks and other similar instruments in those 
countries where such instruments are classed as 
* promissory notes.” 

The Conference desires to express an opinion that, 
in the event of a universal Code for bills of exchange 
coming into operation, no special agreement between 
the parties to a bill of exchange, or any custom, shall 
exclude or limit the operation of the Code. 

—_—— > 
COURT OF APPEALS ABSTRACT. 


EVIDENCE. 


Of negligence: loss of baggage.—The defendant, a 
railroad company, took charge of a portmanteau be- 
longing to plaintiff and transported it to New York 
and there placed it in the baggage-room, from which 
it disappeared. Held, that this was prima facie evi- 
dence of negligence which would render the defend- 
ant liable for the loss. The testimony of the person 
solely in charge of baggage-room in New York for de- 
fendant, that he delivered all the baggage that was 
delivered from the room was delivered by him, and 
that he had not delivered the portmanteau, and evi- 
dence of general carefulness in the care of baggage, held 
to make only a question for the jury, and not to be con- 
clusive of care in the particular instance. Fairfax v. 
N.Y. C. & H. R. R. R. Co. Opinion by Rapallo, J. 
[Decided Sept. 19.] 





HIGHWAY. 


Dedication : adverse user.— Prior to 1836 the owner 
of land laid it out into lots bounded by streets and 








filed a map of such lots and streets in the county 
clerk’s office. In 1836 he conveyed some of these lots 
to B. and others, bouading them on what was named 
Locust street. The deeds of conveyance contained 
this: ** Together with all the right, title and interest 
of the parties of the first part in and to the one-half 
of such streets as lie immediately in front of all the 
lots hereby conveyed, the same to be used as public 
streets forever.’’ By mesne conveyances certain of 
the lots conveyed to B. came to plaintiff who took 
title in 1862. All the deeds contained the clause men- 
tioned. In 1836, after his deed was executed, B. built 
a fence about his lots, inclosing a part of the land in- 
cluded in Locust street as laid out. Prior to 1871 
Locust street was never formally accepted by the pub- 
lic authorities, but people went over the uninclosed 
part as they chose. In 1871 it was duly accepted, and 
in 1874 defendants, as commissioners of bighways, re- 
moved plaintiff's fence inclosing part of Locust street. 
Held, that the erection of the fence was shown by the 
deeds subsequent to 1836 not to be a revocation of the 
dedication of Locust street, and the dedication be- 
came complete in 1871; that the fact that it was not 
assessed or worked as a highway in six years did not 
affect the case; that plaintiff could not claim the part 
of the street inclosed by adverse possession, and that 
the action of defendants in removing the fence was 
justified. Bridges v. Wyckoff. Opinion by Earl, J. 
(Decided Oct. 6.] 
MECHANIC’S LIEN. 

City of New York: Statutory construction.— By 
Laws 1863, chap. 500, it is provided that a person per- 
forming labor or furnishing materials toward ‘the 
erection of, or in altering, improving or repairing of 
any building or buildings, or the appurtenances 
thereto in the city of New York,’ can acquire a lien 
upon “such house or building,” etc., by complying 
with certain conditions among which is the filing of a 
notice of lien within threé months after the work is 
done or materials are furnished. By Laws 1872, chap. 
699, it is provided that “all the provisions of the laws 
relating to mechanic’s liens heretofore passed, shall 
apply to wharves, piers, bulkheads and bridges and 
materials furnished therefor, aid labor performed in 
constructing said wharves, piers, bulkheads and 
bridges and other structures connected therewith, 
and the time within which said liens may be filed shall 
be thirty days”? from the time when the last work 
shall be done or the materials delivered. Plaintiffs 
furnished materials to a contractor who was perform- 
ing a contract to widen and lengthen a pier and to 
erect certain sheds thereon. Held, that such sheds 
were structures connected with the pier and included 
in the act of 1872, and were not buildings governed by 
the act of 1863, and to effect a lien a notice must be 
filed within thirty days. Collins v. Drew. Opinion by 
Earl, J. ; 
(Decided Oct. 6.] 

SURETYSHIP. 

Partners of dissolved firm: firm creditor extending time 
of payment.— B. and T. being partners dissolved part- 
nership, T. transferring all the firm property to B. and 
B. agreeing to pay all the debts. Held, that B. became 
the principal debtor for the debts of the firm, anda 
creditor of the firm to whom the agreement was made 
known was equitably to observe it, and an agreement 
made by such creditor with B. to extend the time of 
payment of a firm note would discharge T. from lia- 
bility thereon. So woulda failure on the part of the 
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creditor to enforce the collection of the claim after 
being requested to do so by T. (B. being then solvent), 
until B. became insolvent. In such case the consent 
of the creditor would not be needed to create the new 
relations between the parties. Colgrove v. Tullman. 
Opinion by Folger, J. 

[Decided Oct. 3.] 

TRUST. 

Trustee cannot buy on sale of property affecting trust. 
—A testator bequeathed to W. & T. a mortgage, the 
proceeds of which they were directed to apply to the 
payment of testator’s debts, and if there should re- 
main a surplus, to pay therefrom certain legacies, 
among which was one to plaintiff. Included in the 
debts was such deficiency as might arise upon the sale 
of certain real estate upon the foreclosure of a mort- 
gage upon which testator was liable. The real estate, 
if sold for its value, would leave very little deficiency, 
and surplus enough would remain in the trust fund to 
pay plaintiff's legacy, or nearly so. At the foreclosure 
sale the real estate was purchased by W. & T. and 
their partner I., who knew all the facts, for half its 
value, leaving an insufficient surplus to pay plain- 
tiffs legacy. At the time of the sale plaintiff was 
an infant, and W. was her general guardian. Held, 
(1) that W. and T., by reason of their position as 
trustees, were not entitled to purchase at the foreclo- 
sure sale; (2) neither was their partner; (3) that a pro- 
vision in the order of foreclosure allowing any of the 
parties to the action to become purchasers did not 
protect them; (4) neither did an order of the coart 
confirming the sale; (5) nor did a decree of the surro- 
gate settling their accounts as executors of testator bar 
an action by plaintiff to open the sale. Fulton v. 
Whitney. Opinion by Rapallo, J. 

{Decided Sept. 19.] 
————__—___— 

REVENUE TAXATION —GOVERNMENT NOT 
CONCLUDED BY ASSESSMENT AND 
PAYMENT OF TAXES. 

UNITED STATES DISTRICT COURT —SOUTHERN 
DISTRICT OF NEW YORK. 


UNITED STATES V. HALLORAN. 


The United States statute (15 U.S. Stat. at Large, 133) imposes 
a tax upon a distiller for spirits equal to at least eighty 
per cent of the producing capacity of his still. The 
defendant produced at his still spirits amounting to 
less than eighty per cent of its producing capacity, and 
was assessed for the entire actual production and 
paid the amount assessed. Held, that the government 
were not concluded by the assessment and payment, 
but were entitled to recover the difference between the 
tax paid and the tax upon eighty per cent of the pro- 
ducing capacity of the still. 

prone to recover unpaid tax on spirits. 
£ appear in the opinion. 

SHIPMAN, J. This action was tried by the court 
upon an agreed statement of facts, which is made a 
part of the record. It is only necessary to give briefly 
the conclusions of law which I think are applicable to 
the case. 

The producing capacity of the distillery of Halloran 
was duly and truly fixed by a survey, made in accord- 
ance with the provisions of the 10th section of the 
“act imposing taxes on distilled spirits,’’ approved 
July 20, 1868 (15 Stat. at Large, 129), at 1,531 gallons of 
spirits, per diem, eighty per cent thereof being 1,224 
gallons. 

The government claim to recover of the defendants 
as follews: 


The facts 





A tax of fifty cents per gallon upon 12,240 gal- 


lons, the same being eighty per cent of the 
admitted producing capacity of said dis- 
tillery for the ten days during which the 
distillery was operated in March, 1869, 
amounting to 

Also upon the barrel tax on said quantity of 
spirits, at 40 gallons per barrel, being 306 
barrels at $4, amounting to....... secon ation 

The per diem tax, which it is admitted, 
amounts t0O......... cvccccccccces cocccccccce 

The per diem tax upon the days during which 
the distillery was admitted to have been 
MUOPONEOE < « o.004.000000005600ssevseesesnsecds 


Total . 

Said Halloran actually manufactured during 
said period 1,134.50 gallons of spirits, and 
no more, which was ascertained and de- 
termined by the assessor to be the entire 
amount which the distiller manufactured, 
and upon this amount he paid at the rate 
of fifty cents per gallon ......... 
The amount of barrel tax and per diem tax 
collected by distraint was ............... oe 
The amount paid upon barrel tax by Hallo- 
TA WEE 00500060000 Kaseabaed vans sor 


sesececees 5,567 20 


1,496 00 


seeeccsce 100 00 
seececccccece 87,163 20 
$989 80 


First. The 20th section of the act of July 20, 1868, 
made the producing capacity, under the above-recited 
facts, and not the amount produced, the measure of 
taxation. 

“The distiller was at all events made taxable for a 
production of spirits, not less than eighty per cent of 
the producing capacity of his distillery as determined 
by the survey; whether that quantity was actually 
produced by him or not, or whether he used a bushel 
of grain or not, eighty per cent of the estimated (not 
the actual) capacity of the distillery was the smallest 
amount for which he was made taxable. If he actu- 
ally produced more, or if the quantity of grain or 
other materials, used for distillation as ascertained by 
the assessor, showed a larger production, he was made 
taxable to the full extent of that production thus 
shown.”’ Collector v. Beggs, 17 Wall. 182; Palman v. 
Collector, 20 id. 189. 

Second. An assessment by an officer is not a condi- 
tion precedent to the collection of taxes, where the 
statute prescribes the amount to be paid; and this 
amount can be recovered in an action of debt. 

* An assessment is only determining the value of the 
thing taxed and the amount of the tax required of 
each individual. It may be made by designated of- 
ficers or by the law itself.”’ Dollar Savings Bank v. 
United States, 19 Wall. 227; 9 Alb. Law Jour. 302. The 
20th section of the statute imposing a tax upon distil- 
lers (15 Stat. at Large, 133), indeed, requires that the 
assessor shall determine whether the distiller has ac- 
counted in his return for the product of the materials 
which he used, and arule is prescribed by which such 
ascertainment shall be made. No question is raised 
in this case that the true amount of spirits which was 
actually made or which should have been made, was 
not returned and correctly ascertained by the assessor. 
It is admitted that the spirits actually made did not 
equal eighty per cent of the producing capacity. Un- 


Amount paid, ....ccecesees 
Balance of taxes claimed to be due ......... 
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der these facts, the law itself and not the assessor de- 
termined that the measure of the taxation to be im- 
posed upon the distiller was eighty per cent of the 
producing capacity. He had become liable to pay 
upon the eighty per cent and might have been liable 
to pay more, in case he had produced beyond the 
minimum rate, or if the quantity of grain used for 
distillation, as ascertained by the assessor. shows a 
larger production. 

Third. In an action upon the distiller’s bond, an 
erroneous assessment which did not include the amount 
actually due, as prescribed by the statute, is not con- 
clusive against the government. It is claimed by the 
defendant that the assessor had assessed upon the dis- 
tiller’s return, and had found that $1,496 only, was due 
for barrel tax and per diem tax, which amount was 
collected by distraint, and that the assessment so 
made and paid is final and conclusive, and the gov- 
ernment can have no action for the recovery of any 
tax for the month of March, even though the tax 
which was collected was for a less sum than might 
have been assessed under the law. 

The principles which have been declared in Dollar 
Savings Bank v. United States, 19 Wall. 227, and in 
Clinckenbeard v. United States, 21 id. 65, seem to be 
decisive upon this point. In the former case it was 
held that an action of debt would lie to recover an 
amount due for taxes which had not been assessed. 
The latter case decided that in an action against a dis- 
tiller upon his bond to recover the amount of an as- 
sessed tax, the assessment, though not appealed 
from, was not res adjudicata and was not conclusive, 
and that the defendant was not precluded from show- 
ing its erroneous character. 

The government is not suing upon the assessment of 
the officer, but has resorted to an action of debt to re- 
cover a tax which has never been assessed in accord- 
ance with the statute. The assess.nent which was 
made is not such a judgment or decree as to bind the 
government in this collateral proceeding. 


~ 
OBITER DICTA. 


Heirs-at-law — English barristers’ wigs. 

A brief acquaintance —that of a counsel and his 
client. 

It was said of a somewhat tedious counsel that al- 
though he had not the ability tu prove black white, he 
could argue till all was blue. 

It is said by a judge of experience in criminal prac- 
tice that the oldest offenders are not the most ob- 
stinate ones — they are usually open to conviction. 


Inan action to restrain the cutting and carrying away 
of timber, the defendant set up title to the timber. A 
demurrer to the answer was sustained, in accordance 
with the rule that no one can cut when it is his own 
deal. 

The jury acquits the prisoner, a servant girl, accused 
of having poisoned her employers, and the judge tells 
fier that she is free to go, and then adds: “I wanta 
cook, my good woman; but, nevertheless, I may say 
that it will hardly be worth your while toapply for the 
place, even with this verdict by way of reference.” 





THE 1l4rh MASSACHUSETTS REPORT. 
HE 114th Massachusetts (H. O. Houghton & Co), 
closes the hiatus in the series which has existed 
since Mr. Lathrop, the present reporter, issued his first 
volume —the 115th. It was prepared by the late Mr. 
St. John Green, and is in all respects a most excellent 
volume —alike creditable to reporter and publishers. 
Had the reporter left no other monument of his abil- 
ity asa writer and of his legal acumen, his work upon 
this volume would have long attested both. The 
head-notes have seldom been excelled for clearness 
and compactness, and are in strong contrast in these 
respects to those of the 118th Massachusetts. In paper, 
presswork and binding the volume is superior to most 
law books not issued from the ** Riverside Press.” 

We note some of the more interesting cases. In 
Coleman v. Parker, p. 30, it was held that the taking 
the key of a trank from the place where it is kept, and 
the putting goods into the trunk and the returning the 
key to its place, at the request of the owner in his last 
sickness, apprehending death and expressing the desire 
to make a gift of the trunk and contents mortis causa, 
is not a delivery sufficient for that purpose. 

In Boston Diatite Co. v. Florence Manufacturing 
Co., p. 69, it was held that the jurisdiction of a Court 
of Chancery does not extend to cases of libel, or of 
slander, or of false representations as to the character 
or quality of the plaintiff's property, or as to his title 
thereto, which involve no breach of trust or of con- 
tract. 

In Ring v. Neale, p. 111, it was decided that a second 
mortgagee of personal property, who is not in actual 
possession, cannot maintain an action in the nature of 
trover for its conversion. 

In McMahan v. Bowe, p. 140, a deed by a person dis- 
seised was held valid against every one but the dis- 
seisor and his privies. 

In Builey v. New Englund Ins. Co., p. 177, it was de- 
cided that when the promise of the insurer in a policy 
is to the insured, his executors, administrators and 
assigns, to pay him, his executors, administrators or 
assigns, an action upon it cannot be maintained in the 
name of one for whose benefit it is expressed to be 
made. 

In Case of Supervisors of Election, p. 247, a statute 
directing the justices of the Supreme Judicial Court to 
appoint supervisors of election, was held to be uncon- 
stitutional and void, as the function required of the 
justices was not judicial. 

In Commonwealth v. Nichols, p. 285, it was decided 
that when a person charged with the commission of a 
crime becomes a witness, under a statute allowing him 
to testify, and testifies that he did not commit it, he 
waives his constitutional privilege as to criminating 
himself, and may be cross-examined as toevery thing 
relevant to the issue. 

In Commonwealth vy. Stratton, p. 308, the defendant 
gave a young woman some figs to eat, in which he had 
put ‘‘love powders’ containing canthorides, and they 
Held, an assault and battery. 
one who negli- 


made the woman sick. 

In Commonweulth v. Adams, p. 325, 
gently drives over anotber was held not guilty of a 
criminal assault and battery, although he does it whike 
violating a city ordinance against fast driving. 

In Favor v. Boston & Lowell R. R. Co., p. 350, it was 
decided that a railroad corporation whose road passes 
over a highway by a bridge, is not liable to a traveler 
in the highway for damage caused by the fright of his 
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horse at the noise made by a train of cars passing over 
the bridge in the customary manner, although the 
corporation Know that, because of special circumstan- 
ces, accidents of a similar character are peculiarly 
liable to happen there, and although they give no 
warning of the approach of the train. 

In Perkins v. Ladd, p 420, the court held that one 
who, as the widow’s agent, in good faith, sells perish- 
able property of the estate of the dead husband and 
accounts for the proceeds, is not liable to an adminis- 
trator afterward appointed. 

+ 
CROSS-EXAMINATION TO CREDIT. 


YROSS-EXAMINATION constitutes the fine art 
( department of the profession of counsel. It re- 
quires ingenuity, caution, delicacy of touch, percep- 
tion of truth, knowledge of human nature, mastery of 
the subject-matter. Like painting, sculpture, poetry, 
aud music, it commands a multitude of critics, but 
boasts a limited number of experts. Like them, also, 
it is of necessity attempted by a great number of per- 
sons who possess few qualifications for the enterprise 
which they undertake. Unlike them, it is an art prac- 
ticed on human beings, not on canvas and colors, on 
plastic matter, on ideas and sounds. 

Liberty to cross-examine is, beyond all doubt, essen- 
tial to the discovery of truth; and the necessity for 
this liberty being uncontrolled, so long as the inquiry 
is confined to relevant facts, is universally admitted 
in this country. What is to be the measure of the 
right to cross-examine on matter irrelevant to the 
issue of the cause or prosecution has been and is much 
debated. Recently the controversy on this point has 
become more general; it has passed from the rules or 
customs of court into the region of literary dis- 
cussion, and it is approaching the stage of legislative 
ordinance. 

Whenever in this country we see any thing like agi- 
tation with a view to parliamentary interference, we 
may be quite sure that there has been some practical 
abuse of aright or privilege. Our law in every part 
abounds with anomalies, but hitherto no serious efforts 
have ever been made to correct these from regard for 
abstract justice or logical consistency. We have been 
content to remove or alleviate grievances developed in 
actual life. If, then, we find the public voice asking 
fora check on cross-examination to credit, we con- 
clude that the professors of the art have been blun- 
dering to the prejudice of the public sense of what is 
fair. 

We know of no judicial dictum which can be cited 
as containing the rule as to cross-examination to 
credit. Mr. Fitzjames Stephen in his ** Digest of the 
Law of Evidence,’’ expounds the law with a cold- 
blooded precision characteristic of codes. ‘* When a 
witness is cross-examined he may be asked any ques- 
tions which tend (1) to test his accuracy, veracity, or 
credibility; or (2) to shake his credit by injuring his 
character. He may be compelled to answer any such 
question, however irrelevant it may be to the factsin 
issue, and however disgraceful the answer may be to 
himself, except in the case provided for in article 120, 
hamely —when the answer might expose him to a 
criminal charge or penalty.”” It might be contended 
that this exception really represents the very case in 
which he ought to be compelled to answer; for, if a 
man has actually committed a crime, although he has 
not been convicted of it, his testiuony must be open to 





suspicion. On the other hand, an answer may, accord- 
ing to the ideas of the society to which the witness 
belongs, involve disgrace, although the act disclosed 
by it ought not to affect the credit of the witness in 
the opinion of reasonable men. 

If, however, the rule is to be reduced to the dimen- 
sions of a rigid definition, we perhaps cannot object 
to the formula rendered by Mr. Stephen, although we 
quite appreciate the shock which such a naked state- 
ment is calculated to give. Fortunately for the com- 
fort of society there are many extreme rights which 
no sane man enforces. No landlord distrains the 
morning after rent day without grave cause. A law- 
yer’s letter generally precedes a writ of summons. 
Bargains are made and performed, although the par- 
ties might get out of them by the help of the statute 
of frauds. Experience, apart from fairness, teaches 
that legal rights are double-edged weapons, which a 
man should use carefully. So it is with cross-exam- 
ination to credit. Counsel may find in his brief ma- 
terial for the injury of a witness; but the business of 
counsel is to succeed in the cause, and an outrage on 
the feelings of a witness may be resented by a jury. 
Arbitrators are notoriously averse to attacks of this 
class on the credit of witnesses, and it is hardly ever 
good policy to attempt any thing of the kind in the 
conduct of references. Counsel have also to reckon 
with the judge; and the strength of strong judges is 
not wisely provoked to adverse action where jurors 
and audience would instinctively nod assent to a crush- 
ing summing-up. There is also the counsel’s own sense 
of right. Nothing can be more monstrous than fora 
counsel to ask a question calculated to torture not 
only the witness, but a host of innocent persons nearly 
connected with the witness, merely because the ques- 
tion is in the brief, and the client wishes it to be asked. 
Counsel is bound in honor and out of respect to him- 
self and his profession to consider whether the ques- 
tion ought to be asked, not whether his client would 
like it put. Counsel is not the mouthpiece of spite or 
revenge. He is not to adopt a line of conduct which, 
if universally carried out, would drive truth out of 
court by intimidating witnesses. Among other con- 
siderations, he should weigh with himself whether 
the expected answer ought to render the witness un- 
worthy of belief on his oath; whether the act to be 
revealed is of recent date, so as to make it improba- 
ble that the witness has repented his misconduct, and 
striven to amend his ways. In some cases, also, coun- 
sel may perhaps consider whether the good to accrue 
to his client from the answer is not so small as com- 
pared with the enormous mischief to be done to the 
witness, and to other persons, as to justify him in de- 
clining to put the question. We admit that no definite 
set of rules can be prescribed for counsel. He must 
judge for himself; and he will have the consolation of 
knowing that he is not very likely to go wrong if he 
acts on his own opinion, instead of inclining his ear 
to the remorseless passion or the unscrupulous greed 
of the party for whom he is retained. 

We do not wish to enter upon the task of illustra- 
tion, although that method is coming so much into 
fashion. But we may put one or two instances of re- 
cent occurrence. A woman gives evidence, not as 
prosecutrix, against a prisoner on a charge of theft. 
The witness is asked a question tending to show sex- 
ual immorality on her part on a particular occasion 
unconnected with the theft. The question is alto- 
gether unjustifiable. A man prosecutes a policeman 
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for assault with intent to do grievous bodily harm. 
The prosecutor is cross-examined for the purpose of 
showing that he has been frequently charged by the 
police, and that he had the strongest motive for 
trumping up a false charge by way of revenge against 
the prisoner. The cross-examination is obviously just, 
and the necessity of unlimited authority to the coun- 
sel to press the witness home on every point with the 
utmost severity is plainly apparent. Everybody recol- 
lects the famous question on the trial of Orton, which 
has generally been held unjustifiable, mainly on the 
ground that the relations between the sexes have no 
direct bearing on the probability of the witness tell- 
ing the truth. In these matters, before a judgment 
can be formed as to the conduct of any man or woman, 
it is necessary to be thoroughly informed of all the sur- 
rounding circumstances; and these circumstances are 
for the most part unascertainable. Indeed, it is much 
safer to proceed upon the principle that sexual im- 
morality has no bearing at all on the credibility of a 
witness. We should not allude to this matter, were it 
not that here we have the very engine by which 
most important witnesses may be, and indeed are, de- 
terred from coming into court, to the infinite preju- 
dice of justice. 

It is somewhat strange that the notorious Bravo 
inquest should have given an impetus to discussion on 
the subject of cross-examination to credit, whereas 
that case had really nothing to do with the matter. 
No single question was ever asked during the inquest 
for the mere purpose of impeaching the credit of a 
witness. The interrogatories which roused so much, 
and we may say such universal, reprobation in the 
press, were asked as relevant to the issue. They were 
based upon the theory that the facts disclosed a mo- 
tive for an assumed crime. Therefore they did not 
fall within the category of questions which tend to 
shake the credit of a witness by injuring his charac- 
ter.—London Law Journal. 

—— 


RECENT AMERICAN DECISIONS. 
SUPREME COMMISSION OF OHIO.* 
CIVIL DAMAGE ACT, 


1. Liability for assisting to cause habitual intoxica- 
tion.— To constitute a liability under the provisions 
of the seventh section of the law ** To provide against 
the evils resulting from the sale of intoxicating li- 
quors”’ (28. & CU. 1432), before the same was amended; 
where the action is to recover for injuries resulting 
from habitual intoxication during a period of years, 
it is not essential to a recovery that the defendant 
shall have been the sole cause of such habitual intoxi- 
cation. Boyd v. Watt. 

2. Joint tort feasors separately liable.—In such case, 
where the right of action is for the damages to person, 
property or means of support, resulting from such 
habitual intoxication, one who contributes to cause 
that condition by ,his illegal sales, which of them- 
selves tend to, and are calculated to produce that re- 
sult, is presumed to have intended it, and is liable for 
the damages resulting, though others may, by their 
illegal sales, have contributed thereto, without his 
knowledge, or without preconcert with him. Ib. 

8. Damages not severable.— Where the damages re- 
sulting arise from incapacity for business, and loss of 





* From advance sheets Ohio State Reports, Vul. 27. 





estate, caused by such habitual intoxication, and it 
becomes impossible to separate the damages caused by 
others from those caused by the defendant, he is lia- 
ble for all such damages, if the natural and probable 
consequences of his illegal acts were to cause such in- 
jury. Ib. 

4. Evidence.—The statement of a physician, who 
was in the habit of getting intoxicated, made at the 
times of his purchases of liquor, that he wanted it for 
a patient and for medical purposes, does not, in the 
absence of proof to the contrary, raise the presump- 
tion that it is a sale to the patient. Ib. 

COVENANT. 

1. When action for eviction barred.— Where the 
vendee of land brings his action on the covenants of a 
deed against incumbrance, to recover damages on the 
ground that he has been evicted under a prior mort- 
gage on the premises executed by the vendor toa third 
person, an answer, stating that the deed was made in 
execution on his part of his covenant to convey, con- 
tained in an article of agreement between him and the 
vendee for the sale of the land, in consideration of 
which and as part payment of the purchase-money, 
the vendee assumed and agreed to pay off said mort- 
gage, and that the eviction resulted from his failure to 
do so, is a good bar to said action. Reid v. Sycis. 

2. Conveyance to another at request of vendee.—When 
at the request, and solely for the convenience of the 
vendee, the conveyance is made to his wife, without 
consideration on her part, and such action is brought 
in her name, she holds the title subject to the cove- 
nants of her husband contained in his contract of pur- 
chase, and his failure to pay off such prior incum- 
brance by reason of which she was evicted, is a bar to 
her right of recovery. Ib. 

3. What does not constitute performance of.— The cov- 
enants of the vendee contained in such contract of sale, 
to assume and pay off said mortgage as part payment 
of the purchase-money, are neither performed, satis- 
fied, surrendered, nor merged by the mere conveyance 
to him by the vendor, in the absence of any thing in 
the deed, or the acts of the parties showing that such 
covenants of the vendee have been in fact performed 
or satisfied. Ib. 

4. Evidence of lost written contract.— When such 
written contract is lost, its provisions may be estab- 
lished by parol, although when so established it may 
affect the vendee’s rights on the covenants in his deed. 
Ib. 

MORTGAGE. 

1. Mortgagee in possession.— A mortgagee in posses- 
sion of the mortgaged premises, after condition bro- 
ken, with the assent of the mortgagor, is presumed, 
until the contrary is shown, to occupy in his character 
of mortgagee; and as such is liable to account for 
rents and profits. Anderson v. Lanterman. 

2. Purchase of outstanding morigages.— Where a 
tenant in possession fora fixed term purchases out- 
standing past due mortgages on the premises, and after 
the expiration of his term continues in possession and 
in receipt of the rents and profits, such coutinued 
occupancy, until the contrary is shown, is presumed 
to be under the mortgagee, and not of a tenant hoid- 
ing over. Ib. 

8. Agreement between mortgagor and mortgagee.— 
An agreement between the mortgagor and the mort- 
gagee, when the mortgage debt bears interest, that the 
latter shall use and occupy the mortgaged premises 
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without being accountable for rents and profits, unless 
supported by a consideration, other than the forbear- 
ance to foreclose the mortgage, is not such a valid con- 
tract as will bar the right to an account for rents and 
profits. Ib. 

4. Judgment creditor.— A judgment creditor of the 
mortgagor, in a proper case for equitable relief, has 
the same right to such an account as the mortgagor. 


Ib. 
SLANDER. 


1. Words charging sodomy.— Words spoken, charg- 
ing a man with sodomy, are not actionable without 
alleging special damage; such an act not having been 
made a crime or offense indictable and punishable by 
law. Davis v. Brown. 

2. Charging clergyman with drunkenness.— Words, 
charging a clergyman with drunkenness, when spoken 
of and concerning him in his office or calling, are ac- 
tionable per se. Hayner v. Cowden. 

3. Punitive damages.—In an action where punitive 
damages may be allowed, evidence of the defendant's 
pecuniary ability is admissible. Ib. 

4. Exemplary damages.—It is not error to refuse to 
charge the-jury, that if the defendant without reason- 
able cause believed the charge to be true, they could 
not award exemplary damages, where there is evidence 
tending to show that he uttered the words in a wanton 
and reckless manner. Ib. 

——___g—___ 


BOOK NOTICE, 


Religion and the State, or the Bible and the Public Schools. 
By Samuel T. Spear, D. D., New York: Dodd, Mead & 
Company, 1876. 


) ig contents of this book were originally published 


as a series of articles in the New York Independ- 
ent and attracted much attention. While the ideas 
set forth by the author will, at the present time, meet 
with the disapproval of many intelligent and candid 
persons, we are confident that on the near future they 
will be accepted as the only solution of an apparently 
difficult question. Indeed the tendency toward the 
position here taken has been so strong during the past 
twenty-five years, that we think a majority of the 
people would, to-day, pronounce in its favor. The 
articles appearing in the Independent are so widely 
known not only by reason of the large circulation 
of that journal, but by having been more or less re- 
published in other papers that it is unnecessary to 
more than refer to the work mentioned. We are glad, 
however, that the scattered essays have been col- 
lected, as perhaps they furnish the most complete 
vindication of the fundamental idea of our govy- 
ernmeut in respect to Church and State, namely, 
that the two institutions should be kept wholly sep- 
arate; that no religious body should be allowed to 
propagate its views at the expense and by the power 
of the State, and that the State should inter- 
fere in no way with the right of every one to wor- 
ship according to the dictates of his own conscience. 
While the principle of religious freedom has been 
almost universally acknowledged in theory in this 
country, there has been, in times past and still is a 
strong feeling against a full and complete practical 
application of it. The statute laws of many of the 
States still bear witness to attempts to compel men to 
conform to church customs, and the semi-occasional 
agitation of a purpose to introduce an acknowledg- 
mient of the supremacy of the Christian faith into the 
preamble of the Federal Coustitution, indicate that 





the upholders of theocracy are still numerous among 
us. Many of those favoring an intermingling of religi- 
ous and civil law are, however, open to influence by 
arguments if coming from a source which they believe 
to be without prejudice against the prevailing form of 
belief. These have many of them read and more will 
read the essays of Mr. Spear, and a large part of them 
we doubt not will be led to adopt his conclusions. 
The volume before us is of a convenient size for read- 
ing, is neatly printed and bound, and will we are sure 
have a wide circulation. 


—$—$ $< ————— 
CORRESPONDENCE. 


Tut BENCH AND THE BAR. 
To the Editor of the Albany Law Journal: 

Srr— You must often have noticed the uncivil and 
arrogant manner which judges carry with them when 
they ascend the bench, and which they ever after dis- 
play in their intercourse with the members of the bar. 
It is the misfortune of some judges to think that in 
order to be dignified they must be disagreeable. 
Whether these distasteful and absurd notions arise 
from the inherent weakness of human nature when 
clothed in a “little brief authority,’’ or must be at- 
tributed to the weighty responsibilities of official life, 
I shall not undertake to determine, but shall content 
myself with suggesting that the exercise of the judi- 
celal functions are not necessarily inimical to the ex- 
hibition of gentlemanly deportment. 

The displays of judicial temper to which I refer are 
nowhere more conspicuously apparent than in the dis- 
posal of causes on the day calendars at circuit and 
trial term. Notably so in the cities of New York and 
Brooklyn. It has come to pass that it requires a law- 
yer of no inconsiderable courage, in either of these 
cities, to arise in court with a request for the postpone- 
ment of a cause when once on the day calendar. Now, 
is there reason or justice in a judge dictating to a law- 
yer when he shall, or shall not, try his cases? The judge 
sits on the bench to try such causes as are ready for 
trial, and not for the purpose of coercing the trial of 
causes which counsel are not at the moment prepared 
to try. How can it possibly affect a judge whether a 
case be tried on a particular day or not? If one cause 
is not ready he may take up another, and if none are 
ready it is no concern of his. He does not occupy the 
bench for the purpose of dictating the trial of causes, 
but simply to try such as are presented to him. I have 
often wondered why a judge could not make himself 
perfectly acceptable to the bar by recognizing the 
claims of its members to courteous and fraternal 
treatment. Can it be gratifying to judicial vanity to 
be regarded by the bar with repugnance? 

It is to the credit of the legal profession, however, 
that in the cities I have named there are to be found 
judges before whom it is a pleasure to appear, and 
who discharge their duties with equal ability and cour- 
tesy. I trust the day is not too remote when we shall 
observe the courteous deportment of the drawing- 
room transferred to the bench of our court-room. 

Respectfully, ONE OF THE Bar. 


[While we have occasionally met with judicial offi- 
cers who are open to censure contained in the above 
communication, we have found, as a rule, that our 
judges are courteous to members of the bar. As to 
the order of trial of cases on the calendar and noticed 
for a particular term, we suppose that when a case is 
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reached and neither party is ready for trial, the court 
cannot force the trial, and we cannot understand why 
it should undertake to do so, We imagine that in all 
the cases where there is any coercion one party is 
ready for trial. In regard to the general bearing of 
judges when on the bench, the profession should hear 
in mind that our judiciary are very hard-worked, and 
make allowance for that circumstance. A man whose 
mental and bodily powers are over-taxed, cannot pre- 
serve that equanimity of temper that one may do who 
is able to take life easy.—EbD.] 


—_—_____. 


OBITUARY. 


UDGE WOOD BOULDIN, of the Supreme Court 
Y of Appeals of Virginia, died at his residence in 
that State on the 10th inst., aged 64 years. 


WILLIAM R. BRISTOL, a leading member of the 
bar of New Haven, Ct., for many years, died at that 
city on the 10th inst. 


EX-JUDGE CHARLES MORAN, of Detroit, 
Mich., died in that city on the 13th inst., aged 79 
years. He left an estate valued at more than 
2,000,000. 


NATHAN HOWARD, Jr., the well-known editor 
of Howard's Practice Reports, which have for thirty 
years occupied an important place in the legal publi- 
eations of this State, died last week at his home in 
New York city. 

——__—___. 
NOTES. 

foe General Term of the Supreme Court of the First 

Department have recently rendered several decis- 
ions of interest. In Walsh v. Meade, it is held that 
where an accident occurs through the faulty construc- 
tion of a house, and not through a lack of repairs, the 
owner is liable, even though the tenant holds the prop- 
erty under a lease requiring him to repair. In Peyser 
v. Mayor of New York, it is decided that where one 
pays an assessment under no mistake as to the facts, 
and without any immediate menace of process or 
threat of sale, he cannot afterward recover back his 
money from the city, even though the assessment be 
afterward declared illegal. In Herts v. Stewart, the 
court decide that the giving of post-dated checks for 
goods is not a fraud on the seller if he knows that the 
buyer gives him such checks because without present 
funds. In Hill vy. The Newichawaneck Bank, it is de- 
cided that when at acertain daté the directors of a cor- 
poration declared a dividend “ at option of agent, from 
earnings of last year,’ they must be considered as 
having made a dividend out of unrealized earnings, 
and left the time only to be determined by the agent 
when the debts were realized. The second dividend 
was not paid for ten months later, and meanwhile the 
plaintiff's stock had been transferred. The court held 
that the dividend belonged to the holder at the time 
the dividend was declared and was not transferred 
with the stock. In Fellows v. Mayor of New York, itis 
held that an assistant district attorney isa State officer, 
whose salary is not subject to regulation by municipal 
authorities. In the case of Barry v. Brunn, the plain- 
tiffs husband took out two policies, in all for $30,000, 
in a life insurance company in Baltimore, for his wife’s 
benefit. In 1871, becoming embarrassed in business, 
he induced her to make a blank assigument of them, 
which he filled out to the defendant Bruun, who had 








made large advances to him; but, as the law does not 
regard such an assignment, Brunn, by an arrange- 
ment with the companies, let them run out, and re- 
newed them in his own name. The husband died 
soon after, and Mrs. Barry brought this suit. She 
claimed that her husband obtained the assignment 
from ber by controlling influence, and even by prom- 
ising her that it should not imperil this provision for 
herself and her children, and that she never volunta- 
rily parted withthem. The court held that these facts 
being found by the court below, and sustained by evi- 
dence, the defendant only holds the policies, though 
in his own name, in trust for her. 

In the case of Roebling v. Duncan, Sherman & Co., 
the General Term in the First Department sustain the 
order of arrest against the defendants. Roebling 
bought a bill of exchange just before the firm’s fail- 
ure, after they knew of their insolvency, but while 
they had hope of getting new capital. The order of 
arrest was based on their deceit in taking money when 
they knew of their insolvency. Two motions were 
to vacate the order of arrest, both of which 
were denied. From one of the orders of denial an 
appeal was taken. The opinion of the court sustain- 
ing the denial, says: The case stands upon a few bold 
and striking propositions. The first is that at the 
time of sule to plaintiffs of the bill of exchange the 
defendants were, in fact, utterly and hopelessly insol- 
vent. Their indebtedness was about $5,000,000. Their 
nominal assets did not exceed $2,000,000, and were, in 
fact, of much less value. They probably did not know 
the extremities of their condition, but enough is 
shown to establish that they did know that their 
condition was one of utter insolvency unless they 
could realize relief to a very large amount from sources 
which they say were in contemplation. That relief 
was contingent. It wholly failed, and it seems to us 
that it must have been at all times so doubtful in char- 
acter that the defendants had no right, with what 
knowledge they must have possessed of the perilous 
condition of their own affairs, to force upon persons 
who dealt with them in good faith, with full confi- 
dence in their entire solvency, the chances of loss upon 
the failure of their alleged expectations. Dealers 
with bankers, while acting in good faith, in reliance 
on their apparent solvency, must be protected against 
the consequences of the concealment of their real 
condition, when such condition is not merely insol- 
vency, but utter bankruptcy, and where such conceal- 
ment involves a degree of bad faith on which the law 
will imply fraud, although no actual representation be 
made. 


made 


The law department of the State University of Wis- 
consin, in June last, changed the law course from one 
to two years. The course is now two full university 
years. One full year must be spent in the university 
to entitle students to a degree; one year of the course 
may be spent in a law office reading under the direc- 
tion of a reputable lawyer; but no student will be 
graduated who has not spent two years in preparation 
for professional work, and at the end of that time 
passed an examination conducted by the faculty and 
beard of visitors. All the the professors are either 
judges now upon the bench or lawyers engaged in 
practice in the courts. he Solicitors’ Journal says: 
We learn that the late Mr. Justice Quain, who, during 
his life-time, showed a warm interest in the improve- 
ment of legal education, has bequeathed a sum of 
£10,000 to trustees to be applied to this purpose. 
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CURRENT TOPICS. 
THE principles of an international law to govern 

bills of exchange, agreed upon by the Com- 
mission of the Association for the Reform and 
Codification of the Law of Nations, published in 
our last number, will probably, with very little 
alteration, be adopted by all commercial nations, 
and when they are accepted as international law, 
the local law of the different nations will be brought 
into harmony with them. 
will be found in conflict with the law as now estab- 
lished, but all of the changes are in the direction 
The provision of the 
second section, that to constitute a bill of exchange 


Some of these principles 


of simplicity and certainty. 


it shall be necessary to insert upon the instrument 
the words ‘‘bill of exchange,” while seemingly a 
frivolous one, is in reality of considerable import- 
ance. This class of instrument is thereby required 
to have, so to speak, an ear mark that will enable 
the most inexperienced to discriminate between it 
and other classes of negotiable instruments. The 
third provision, that it shall not be obligatory to 
insert on the face of the instrument the words “ value 
received,” nor to state the consideration, aims to re- 
move from commercial paper certain useless words 
that have for so long a time been inserted in bills, 
that they are believed to be, and in some places 
really are, essential to the validity of such instru- 
ments. The fourth suggestion, that the employ- 
ment of usances be abolished, and the thirteenth, 
that no days of grace be allowed, strikes at customs 
which, whatever might have been the original 
reason therefor, tend to complicate the rights and 
liabilities contingent upon the bill of exchange, 
while they work no benefit whatever to any one. 
The intention is that the bill itself shall bear on its 
face an accurate index in respect to the time when 
it will become due, without any allowance for local 
usage having the effect of altering such time. The 
sixth provision, forbidding the making of a bill of 
exchange or promissory note to bearer, will meet 
with various criticisms. There are, however, cogent 
reasons for the restriction proposed, some of which 
will appear to every one who has had any practical 


experience in this kind of paper. The eleventh 


section contains a rule which will be appreciated by 
those who have had the misfortune to hold a bill 
for an amount somewhat greater than the amount 


Vor. 14.-- No. 18. 





of the drawer’s credit. It permits the party, upon 
whom a bill is drawn, to accept the same for a less 
sum than is expressed therein, Thus the fact that 
the drawee has not enough funds belonging to the 
drawer to pay a bill will not forbid him from ac- 
cepting so much of it as will exhaust such funds. 
This will frequently save a bill-holder annoyance 
and perhaps loss. There are other provisions more 
or less in harmony with the generally accepted rules 
now prevailing. The eighteenth principle only 
needs mention. This provides that the annulling 
clause now inserted in bills, where duplicates are 
issued, shall not be necessary. As this is in the 
direction of simplification, it will probably be ac- 
ceptable, though some indicia should be required 
to indicate that a given bill is not single, but issued 
in duplicate or triplicate. 


Perhaps the most important part of the report of 
proposed principles for the regulation of bills of ex- 
change is contained in a suggestion appended to 
the enumeration of principles, namely, that the con- 
ference desires to express an opinion that, in the 
event of a universal code for bills of exchange com- 
ing into operation, no special agreement between 
the parties to a bill, or any custom, shall exclude 
or limit the operation of the code. It is a sugges- 
tion that ought to meet uniform approval, and its 
operation should be extended to other departments 
of any international code that may be adopted. 
For if the operation of a local custom or an agree- 
ment is liable to affect a given case, the domain of 
an international code will be limited to such an ex- 
tent as to deprive it of a great share of its practical 
value. Unless a code contains some provision giv- 
ing it supreme authority in all matters coming 
within its scope, untrammeled by the action or 
customs of localities, or even of parties, it will be 
as valueless as the Constitution of the United States 
would be if the clause making it, and the acts of 
congress passed in accordance with it, the supreme 
law of the land, any provision in constitution or 
statutes of any State to the contrary notwithstand- 
ing, were abrogated. To render an international 
code effective, it must, so to speak, override every 
law of the different nations governed by it in con- 
flict with it. 





One of the emperors of Rome, it is said, being 
desirous of preventing early intelligence of the en- 
actments of law occurring during his administra- 
tion, found himself embarrassed by the statutes re- 
lating to publication. He then devised a plan of 
engraving these enactments in small characters and 
posting them at a great height so that those inter- 
ested in or curious about such matters would be 
unable to discern what was written. The legisla- 
tors of this State have, without even caring whether 
or not the people discovered new made laws, invented 
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a system that is far more effectual for the purposes 
of concealment than the invention of the Roman 
emperor. Under the method now in vogue, the 
enactments of the legislature are furnished to des- 
ignated newspapers, usually of limited circulation, 
and these newspapers are paid a certain sum for 
printing, from time to time, in their regular issues, 
so much of the matter furnished them as their edi- 
tors or printers may choose. The result is that these 
individuals suit their own convenience, and the laws 
are printed neither promptly nor always fully, and 
very frequently not in regular order. We do not 
know but that there may be exceptions, but we do not 
believe that there is a judge or lawyer in the State 
that depends upon a newspaper to furnish him with 
Yet very large sums are yearly paid 


the statute law. 
by the State and the various counties for printing 
the laws in this way, under the pretense that they 
are thereby made public. That the laws should be 
made known by way of a newspaper advertisement 
is perhaps proper, but there should be coupled with 
an act requiring such publication a provision that 
the work should be done promptly, fully and regu- 
larly. 

The decisions delivered by the United States Su- 
preme Court on the 23d inst., in the case of New 
York Life Insurance Co. v. Statham, and two other 
cases, are of great importance to northern life insur- 
ance compunies holding risks in the States which 
were cut off from communication with the north by 
the late civil war. 
whether a life insurance policy, containing a stipula- 
tion for the payment of an annual premium by the 


The question involved was as to 


insured, with a condition to be void on non-pay- 
ment, is avoided by non-payment of the annual 
premium, when such payment is prevented by the 
existence of a war which cuts off all business com- 
munication between the locality of the insuring 
company and that of the insured. 
different localities have held diversely each decision, 
being undoubtedly affected somewhat by the peculiar 
circumstances of the case. In the decisions first men- 
tioned the court recognizes both the legal rights of 
the companies and the equitable claims of the insured. 
It is held that a policy with the stipulation and con- 
dition mentioned is not an insurance from year to 


The courts of 


year, like a common fire policy, but the premiums 
constitute an annuity, the whole of which is the 
consideration for the entire assurance of the life, 
and the condition is a condition subsequent, making 
void the policy by its non-performance; that the 
time of payment in such policy is material, and of 
the essence of the contract, and failure to pay in- 
volves an absolute forfeiture, which cannot be 
relieved against in equity; that, in case of war, 
however, between the sections in which the parties 
respectively reside, which makes it unlawful for 
them to hold intercourse, although the policy is 





forfeited if the company insists upon the condition, 
the assured is entitled to the equitable value of the 
policy arising from the premiums already paid, 
which equitable value is the difference between 
the cost of a new policy and the present value of 
premiums yet to be paid upon the forfeited policy 
when the forfeiture occurred. 


It is to be regretted that in these life insurance 
decisions there was not unanimity in the court, but 
a nearly equal division, the reasoning of the pre- 
vailing opinion by Mr. Justice Bradley being con- 
curred in by Justices Swayne, Miller, Davis and 
Field, the remaining four members of the court dis- 
senting. But we imagine the result will be accepted 
as perhaps the only settlement attainable of a ques- 
tion of considerable difficulty. 


The acquittal of Mrs. House, at Trenton, N. J., adds 
another to the list of female homicides who have, in 
consequence of a mistaken pity on the part of jurors, 
escaped the penalty of theircriminal acts. Whether 
the act of the accused was provoked or not, it was 
not committed in self-defense, nor in defense of her 
son, from any dangerous assault. At the time of 
the commission of the fatal deed the murdered man 
was doing what he had prima facie a right to do. 
His wife, enraged at his action, procured a pistol 
and shot and killed him, He happened to be a man 
whose reputation was bad, and the jury acquit his 
Probably a large proportion of the public 
This is the worst fea- 


slayer. 
are satisfied with the result. 
ture of the matter, inasmuch as it weakens the safe- 
guards which the law should throw around human 
life. Let it once be generally understood that a 
woman may safely retaliate for injuries done her by 
taking the life of the wrong-doer, and murders 
committed by females will alarmingly increase. Not 
only those who have been really guilty of some 
indiscretion, but those believed to be, will be vic- 
tims, with now and then a case of mistaken identity 
to vary the programme. The fact is that, when a 
person has taken the life of a fellow-being, except 
in defense of life, person or property from feloni- 
ous attack, such person, whether male or female, 
sane or crazy, is no longer fit to remain at large, and 
the sooner this truth is accepted and acted upon the 
better it will be for the community. A pseudo 
humanity may believe in the contrition of murder- 
ers, and advocate their release from the penalties 
prescribed by law, but so long as such ideas are 
carried out we may expect to frequently see imita- 
tors of Jesse Pomeroy and Quimbo Appo. 


The case of Roebling v. Duncan, Sherman & Co., 
recently decided at the General Term of the Su- 
preme Court in the First Department, and which 
has now gone to the Court of Appeals, involves a 


























THE ALBANY LAW JOURNAL. 


287 

















question of much importance, in a legal point of 
view, besides having a peculiar interest to a multi- 
tude of persons who suffered more or less by the 
disastrous failure of that firm in July, 1875. The 
liability to arrest of a party who, knowing himself 
to be hopelessly insolvent, still continues to do busi- 
ness, and thus to obtain credit and money, is some- 
what doubtful, but it must be acknowledged that if 
the law gives no other remedy for such dealing on the 
part of a banker issuing bills of exchange than 
simply an action on contract, it is wofully defective. 
The business in which the defendant firm was en- 
gaged was in a measure fiduciary, and their failure 
to make good the drafts issued by them was felt to 
be a breach of trust not only by those suffering in 
consequence of the firm’s mishap, but also by every 
one else who was cognizant of the circumstances, 
Indeed, the partners of the firm appear to have had 
the same opinion, as they made frantic efforts to 
save harmless all those who held their letters of credit. 
Whatever may be the result in this case, we trust 
that out of the disasters brought upon merchants 
and travelers by the insolvency of dealers in ex- 
change, there may come such legislation as will 
prevent a repetition of such misfortunes, 








From a telegraphic dispatch from Portland, Me., 
appearing in the daily newspapers, we learn that the 
late Hon. F. O. J. Smith left a large amount of 
money to be applied to the purchase of hooks for 
the Cumberland County Law Library. As in the 
case of Mr. Justice Quain, whose magnificent be- 
quest we last week mentioned, the deceased gentle- 
man has adopted the most worthy method of keeping 
his memory green in the hearts of his professional 


brethren. May many more do likewise. 





a 
NOTES OF CASES. 

N Lord v. Harte, 118 Mass. 271, plaintiffs, in 1874, 

obtained a judgment against defendant Harte, 
who is a well-known writer in the Superior Court 
of New York city. Thereafter they brought action 
in equity, in Massachusetts, to reach money due and 
thereafter to grow due from the publishers of de- 
fendant’s works, under a contract whereby he was 
to receive a royalty upon each volume of such works 
published and sold. The court held that the action 
was maintainable under the provisions of the Massa- 
chusetts statute (Gen. Stats., c. 113, § 2), and that the 
publishers could be compelled to pay to the credi- 
tors the money due defendant and account to them 
at specified intervals for the money thereafter to 


grow due. In this, the doctrine enunciated in Sil- 


loway v. Columbia Ins. Co., 8 Gray, 199, and numerous 
other Massachusetts cases, is followed. The case 
in that State most nearly resembling the one in 
question, is Anthracite Ins. Co. v. Sears, 109 Mass. 
383, where a creditor was permitted, by a similar 





bill, to reach and apply, in payment of his debt, a 
policy of insurance on the life of the debtor, which 
was held by the debtor. As to the equitable estates 
and other property not liable to levy and sale, 
which may be reached by equity, see Newman v. 
Willetts, 52 Ill. 101; Botsford v. Beers, 11 Conn. 
369; Weed v. Peirce, 9 Cow. 722; Spader v. Davis, 
5 Johns. Ch. 280; 20 Johns. 554; Webster v. Folsom, 
58 Me. 230; Dodge v. Griswold, 8 N. H. 425; Lillard 
v. McGee, 4 Bibb, 165; Dunphy v. Kleinsmith, 11 
Wall. 614; Hall v. Joiner, 18. C. (N. 8.) 186. 


The case of Aphend v. Odiorne, 118 Mass. 261, lays 
down the doctrine that in Massachusetts the vendor 
of real estate, by an absolute deed, has no lien 
thereon for unpaid purchase-money in the absence 
of a written agreement to the contrary. This is 
contrary to the English rule, which generally pre- 
vails, The following States, however, have rejected 
the English rule : Maine, in Philbrook v. Delano, 29 
Me, 415 ; Massachusetts, in the principal case and, 
substantially, in Gilman v. Brown, 1 Mason, 191 ; 
Pennsylvania, Kauffelt v. Bower, 7 Searg. & Rawle, 
64; Kansas, Brown v. Simpson, 4 Kan. 76 ; North 
Carolina, Cameron v. Mason, 7 Iredell’s Eq. 182. In 
Virginia, Vermont and West Virginia it is abrogated 
by statute. In most of the other States it has been 
directly declared to exist, but in New Hampshire, 
Connecticut and Delaware the courts have left the 
matter undecided, and the doctrine seems never to 
have been acted upon in South Carolina, In Ken- 
tucky the doctrine is modified by a statutory re- 
quirement that the deed shall expressly state what 
part of the consideration remains unpaid, and, by 
complying with this provision, the vendor returns 
an express lien for the unpaid purchase-money. The 
United States courts have adopted the English doc- 
trine, except in cases arising in States where it has 

See Bayley v. Green- 
Marshall, 6 How. 284; 
264; McLean v. MeClel- 


been rejected or abrogated. 
leaf, 7 Wheat. 46; Bush v. 
Galloway v. Finley, 12 Pet. 
lan, 10 id. 640; Chilton v. Braden, 2 Black, 458; 
Cole y. Scott, 2 Wash. 141. As to the English doc- 
trine, see Chapmore v. Tanner, 1 Vernon, 267; Pol- 
lexfen v. Moore, 3 Atk. 272; 1 Bro, C. C. 302, 424; 
6 Ves. 483; Mackreth v. Simmons, 15 Ves. 329; 
Smith v. Hibbard, 2 Dick, 730; Charles v. Andrews, 
9 Mod. 152; ZYopham v. Constantine, Taml. 135; 
Evans v. Tweedy, 1 Beav. 55; Wrout v. Dawes, 25 
id. 369; Wilson v. Keating, 5 Jur. (N. §.) 815. This 
doctrine is, that where a vendor delivers possession 
of an estate to a purchaser, without receiving the 
purchase-money, equity, whether the estate be or be 
not conveyed, and although there was not any special 
agreement for that purpose, and whether the whole 
or only part of the purchase-money is unpaid, gives 
the vendor a lien on the land for the money ; but 
this does not prevail at law. 
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USURY. 

|" is not our purpose to discuss the threadbare 
subject of usury, a subject upon which mankind 
will never agree so long as they are divided into 
the two classes of borrowers and lenders, The 
opinions of men have undergone a decided change 
on the morality of taking interest, and it is a curious 
fact that the race which, in modern times, is re- 
puted to be the least reluctant to accept remunera- 
yas by its original law 
This inconsistency is 


tion for loans of money, 
prohibited from taking any. 
not more remarkable, however, than that of the 
holy scriptures on the same subject, for although 
we find many denunciations of usury and usurers, 
yet the unfaithful servant was blamed for not hav- 
ing put his master’s talents at interest, so that at 
his coming he might have received ‘‘ his own with 
usury.” It is, indeed, a mitigation of the inconsist- 
ency and instability of human law that the code of 
divine law shows these occasional lapses. 

In the administration of justice, in modern times, 
we exhibit the singular anomaly of persisting in re- 
taining this law upon the statute book, and at the 
same time almost uniformly refusing to enforce it. 
It is perfectly well understood that usury is taken 
every day, in every community, by nearly every 
money-lender, and yet the most experienced lawyer 
will find it difficult to recall a single case in which 
the plea of usury has been successful. We have 
often been inclined to believe that the law defeats 
itself by its extreme severity, and that if it were not 
judged best to repeal it altogether it might be 
But at present the 
law may be considered, if not a dead letter, at least 
Who would 
suppose, when he sees money lent commonly at ten 


politic to mitigate its penalties. 
as in the very pangs of dissolution, 


per cent, and more, that the lenders run the risk of 
losing the entire sum loaned, and of fine and im- 
prisonment in the bargain ? 

Once in a while our courts have a spasm of virtue 
on this subject. Such a one is exhibited in the case 
of Quackenbos v. Sayer, 62 N. Y. 344. The facts were 
as follows: The defendant's son, Stephen, applied 
Plaintiff replied that all his 
money was in railroad bonds ; that he would have 


to plaintiff for a loan. 


some money about the first of April, following. 
Stephen stated that his finances were in such a state 
that he could not hold out until that time, and that 
if plaintiff would let him have some of his railroad 
bonds he could borrow money on them until April 
first, and proposed a bond and mortgage by his 
father as security. The parties separated. Stephen 
ascertained he could get a loan, with the bonds as 
collateral, at the rate of eighty cents on the dollar 
of their face. He again met plaintiff, and notified 
him of the fact. Plaintiff charged him for five 
$1,000 bonds the sum of $5,375. The bonds were 
then worth from eighty to eighty-five cents on a dol- 





lar, The bond and mortgage for that amount were 
executed and delivered. Stephen received the 
bonds and deposited them as collateral for a loan of 
$4,000, and subsequently sold them for eighty-five 
cents on adollar. The referee, before whom the case 

yas tried, found that the sale was made in good faith 
and that the bond and mortgage were valid. The 
general term reversed the judgment, and the reversal 
The latter 
court pronounced the transaction “a plain and 
most palpable attempt to evade the statute of usury 
by an old and worn-out contrivance ;” and they re- 
mark : **The shifts and devices of usurers to evade 
the statutes of usury have taken every shape and 
form that the wit of man could devise, but none 
have been allowed to prevail. Courts have been 
astute in getting at the true intent of the parties 
The device of the 
present appellant is not novel. As early as the 
time of Lord Mansfield, in summing up toa jury 
he said to them that ‘the most usual form of usury 
was a pretended sale of goods.’” This device is a 
good deal older than Lord Mansfield’s time. In the 
old dramatists we find frequent references to the 
The goods usually employed in such 
Thus, in Rob- 


ert Green’s ‘‘ London and England,” Thrasibulus 


yas approved by the Court of Appeals. 


and giving effect to the statute. 


same practice. 
transactions were lute-string ribbons. 


borrowed forty pounds of a usurer, ‘‘ whereof he 
received ten puunds in money and thirty pounds in 
lute-strings, whereof he could, by great friendship, 
make but five pounds.” So Alcon lost his cow, 
which he had pledged to a usurer, 
‘*broke a day,” or, to use the modern slang expres- 


because he 


” 


sion, failed to ‘‘come to time.” In this instance 
the interest was eighteen pence a week, and the 
‘usury If the usurer ped- 
died the milk, with the customary watery adulter- 
ation, he must have made a handsome profit. In 
‘*Measure for Measure” we find: ‘‘ Here’s young 
Master Rush, he’s in for a commodity of brown 
paper and old ginger, nine score and seventeen 
pounds; of which he made five marks ready money.” 
Decker, in his ‘‘ English Villainies,” in enumerat- 
ing the commodities commonly employed in such 
transactions, speaks of brown paper, Bartholemew 
babies, lute-strings and hob-nails. By ‘* Barthole- 
’ we are to understand dolls sold at 
The usurer was frequently 
Decker also 


” was the cow’s milk. 


’ 


mew babies,’ 
Bartholemew Fair. 
called ‘‘the brown paper merchant.” 
tells us that ‘‘one gentleman of great hopes took 
up £100 in hobby-horses and sold them for £30; and 
£16 in joints of mutton and quarters of lamb, ready 
roasted, and sold them for £3.” So in Moliere’s 
L’Avare, three thousand of the tifteen thousand 
francs borrowed were supplied in chattels, such as 
‘¢a four-post bed, elegantly adorned with Hungary 
lace bands, with hangings of olive-colored cloth, 
with six chairs and a counterpane of the same; the 
whole in very good condition and lined with a shot 
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taffetas, red and blue. Item: a tester for this bed, 


of good Aumale, pale rose-colored serge, with large 
and small silk fringes. Item: Tapestry hangings, 
representing the loves of Gombaud and Macée. 
Item: a large walnut wood table, with twelve col- 
umns or turned legs, which draws out at both sides, 
provided with six stools underneath it. Item: three 
large muskets, inlaid with mother-of pearl, with the 
necessary rests. Item: a brick furnace, with two 
retorts and three receivers, very useful for those 
who have a turn for distilling. Item: a Bologna 
lute with all its strings, or nearly all. Item: a 
trow-madame table, a draught-board, with the 
game of mother goose, restored from the Greeks, 
very agreeable to pass the time when one has noth- 
ing else to do. Item: a lizard’s skin, three feet 
and a half, stuffed with hay; a very pretty curiosity 
to hang at the ceiling of aroom. The whole of the 
above mentioned, really worth more than four 
thousand five hundred crowns, and brought down 
to the value of a thousand crowns through the dis- 
cretion of the lender.” Fielding imitates this in 
his comedy, The Miser, and among the chattels enu- 
merates ‘‘several valuable books, amongst which 
are all the journals printed for these five years last 
past, handsomely bound and letter’d.” 

It may be doubted whether this device is as fre- 
quently practiced in modern times as that of an 
agency, where the lender is propitiated only through 
the medium of a go-between, who pretends to take 
a commission for effecting the loan. This is a cus- 
tom also handed down to us from the old times. 
So strong is the force of habit, that Shylock, al- 
though he has made up his mind what security to 
demand, still goes through the form of pretending 
that he has not the money. He says: 

~- cannot instantly raise up the gross 
Of full three thousand ducats; what of that? 
Tubal, a wealthy Hebrew of my tribe, 
Will furnish me.” 

This passage was quoted with great effect by the 
celebrated Elisha Williams in Reed v. Smith, 9 Cow. 
649. He said: ‘‘The excuse for demanding usury 
is the trite and threadbare one: ‘I have not got the 
money, but I think I can procure it of R. Reed, my 
son-in-law.’ ‘What if I have not got 3,000 ducats 
in store? Tubal, a rich brother of our tribe, has 
the money.’ Shakespeare had read the plaintiff, if 
he had never read Shakespeare.” In this case 
itis quite gratifying to peruse the emphatic lan- 
guage of the court after listening to our brother Wil- 


liams: ‘‘In every point of view, I consider this 


one of the clearest cases of usury that was ever pre- 
sented to a court of justice; and if the miserable 
contrivance which has been resorted to, to screen 
this transaction from the operation of the statute, 
should prove effectual, either the law itself, or the 
administration of it, would be brought into deserved 
In L’Avare, the lender charges only 


dishonor.” 





five per cent ; but ‘‘as he has not the sum in ques- 
tion by him, and as, to oblige the borrower, he is 
himself obliged to borrow it of some one at the rate 
of twenty per cent,” the borrower has to pay that 
also. 

But, after reading these two cases, the question is 
naturally suggested, of what especial value is the 
verdict of the jury on such issues, if the court may 
substitute its own opinion in its place? 

ee Seen 
OUR GENERAL TERM SYSTEM. 

UR present system of General Terms of the 

Supreme Court was adopted six years ago. 
The measure introducing it was opposed by some of 
the best talent in the Constitutional Convention, 
and was carried against the wishes of a numerous 
minority. There really was never any good reason 
for the change. The substituted system has had a 
thorough trial, and it is the opinion of many, includ- 
ing some of the best lawyers in the State, and even 
some of the judges themselves, that it is a failure, 
and that a return to the old system, or a slightly 
modified form of it, at the earliest practicable mo- 
ment We propose very briefly to 
glance at the principal supposed advantages of the 
new system, and to compare it in its practical re- 


is desirable. 


sults with the old. 

First, uniformity. One complaint against the 
old system was the alleged lack of uniformity of 
decisions. The State was divided into eight Judi- 
cial Districts, and it was claimed that the General 
Terms of the different districts made conflicting de- 
cisions. Theoretically, the thing was possible; 
practically, we believe it rarely occurred. Certainly 
it never occurred where one General Term was ap- 
prised of a decision on the same point by another, 
because a decision by one was always followed by 
courtesy, Whenever it was brought to the notice of 
any of the General Terms. But what theoretical 
improvement did the new system effect? It simply 
made the General Term districts four instead of 
eight. The discordance of opinion is now possibly 
half as often as before. This is a very dubieus re- 
formation, Unless the contingency is rendered 
absolutely impossible, the amelioration is scarcely 
worth mentioning. It is impracticable wholly to 
prevent the occurrence. There have been several 
conflicting decisions of our present Court of Appeals 
and the Commission of Appeals. But the entire 
matter is unimportant. It was simply seized upon 
and held up to ridicule by the would-be reformers 
of the convention, because it seemed an anomalous 
and imperfect system, without much regard to the 
real results. We have heard of no blame of the 
new system on this point; there was very little of 
the old. 

Second, dispatch. It was claimed that the new 
system would facilitate the dispatch of business. 
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Not that much fault was to be found with the old 
system on this score. We believe the judges cleared 
off their calendars quite as promptly as was desir- 
able, and there was no indication that they would 
not continue to be able to doso. But we can un- 
hesitatingly say, that in this particular the new 
system is an utter failure. The present General 
Terms do not and cannot keep up with their busi- 
ness. In three of the four General Term depart- 
ments the courts have calendars as large as that of 
the Court of Appeals, and there are only three 
judges to do the work of seven. Our General Terms 
are sadly overworked. It must be noted in this 
connection that the General Terms labor under other 
disadvantages which do not attend the Court of 
Appeals. Not only do they decide many cases 
which never can or never do goto the Court of 
Appeals, but they are the pioneers; they clear the 
ground; they write opinions which simplify the 
matter under examination, and lighten the labors 
of the ultimate court. Anybody who thinks the 
labor of the General Terms lighter than that of the 
Court of Appeals, is as much mistaken as the old 
Irish woman was in telling her friends about her 
son in America; she said he had a neat little box 
furnished him, with a soft pad for his shoulder, and 
all he had to do was to put a few bits of brick, or 
may be a little mortar, in it, and carry it up a ladder 
handy by, and there was a man up at the top who had 
to do all the work ! 

Third, deliberation. It was claimed that the new 
General Terms were to be far superior to the old in 
We protest that the 
More cases 


point of care and deliberation. 
result does not answer the expectation. 
are necessarily decided at the argument now than 
formerly; in many, where a further appeal is antici- 
pated, a mere formal decision is made; and we 
must say that we do not see any improvement in the 
quality of the opinions. We believe that a critical 
examination of the statistics would show that re- 
versals by the Court of Appeals are much more fre- 
quent than under the old system. 

Fourth, segregation. Another vaunted superiority 
of the new system was the separation of the General 
Term from the circuit judges. This seems to us to 
be one of the gravest defects of the present system. 
We believe the result would be, in the long run, 
that neither class of judges would be as efficient as 
under the old organization. Certainly the General 
Term is a good school for the circuit judge, and we 
are not certain that circuit duty would not benefit 
the General Term judges. But our circuit judges 
get no time for study, reflection and review; their 
decisions are necessarily crude and hasty; often 
merely provisional. It would be an advantage to 
the circuit judges to afford them the opportunity 
for deliberation which the General Term affords. 
Experience of the circuit, at some time, is indis- 
pensable to a proper discharge of General Term duty, 








and we see no good reason why the functions should 


not be united in the same person. 

Fifth, judges reviewing their own decisions. This 
was one of the strongest points of the ‘‘ reformers” 
in opposition to the old system. There was a belief 
that a judge who had decided a case at circuit 
would inevitably stand by his decision, on appeal, 
without regard to the merits, and would exert his 
influence in favor of affirmance. We suspect that 
this was in general a mistaken idea, but it is really 
a matter of no importance. Although we have seen 
no evidence that the change in this respect has 
wrought any benefit, yet we are willing to concede 
this feature. 
characteristic of the new could easily be preserved, 


In a restoration of the old system, this 


for the four judges in each judicial district could 
all attend the General Terms, and the trial judge 
could stand aside when his cases came up, thus 
leaving three ‘‘unprejudiced.” 

It is quite possible that a few more judges are 
needed. The legal business of the State has enor- 
mously increased since the adoption of the present 
judicial system — modified in 1870—thirty years 
ago. In certain districts it is quite apparent that 
the present judicial force is inadequate. In the 
third judicial district, for instance, there are as 
many cases on the various calendars as in the city 
of New York, where they have five judges. 
crease of the judicial force in such localities would 


An in- 


be necessary to the perfect success of any system; 
but with these modifications, we are convinced that 
a return to the old General Term system is not only 
desirable but absolutely necessary. We would like 
to hear some general expression of opinion from the 
profession on this point, and our columns are open 
to a reasonable amount of discussion. 


> 


THE INSURANCE COMPANIES AND THE 
COURTS. 

\ R. CHARLES H. CASE, in an address delivered 
4! before the Fire Insurance Association of the 
Northwest, appearing in the Western Insurance Re- 
view, thus expresses the feelings of the managers of 
insurance companies as to the rulings of the courts iu 
respect to insurance cases: 

** Look at the rulings of courts and their interpreta- 
tion of the law. How frequently it appears that the 
personal prejudice or the ignorance of the court be- 
comes apparent. Is there any other written contract 
so tortured and subverted from its obvious intent and 
meaning as a contract for insurance—the conditions 
of insurance! Life insurance contracts seem to re- 
ceive their full share. Such decisions as drunkenness 
is not intemperance; that a condition in policy forbid- 
ding intemperance on part of insured would not pro- 
hibit drunkenness, and we presume the honorable 
court would have gone further if needed to satisfy 
public clamor and decided that ‘*munia a potu’’ was 
not intemperance, indicate somewhat the tendency of 
the courts toward life insurance. Recently a carriage 
was insured in a private carriage house, and in no other 
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locality; the carriage was removed to a wagon shop for 
repairs, some half a mile from the locality where it 
was insured, and while there it was burned. Action 
was brought against the insurance company, and the 
court held that the company must pay the loss, repair- 
ing of carriages not being an unusual thing, thus vir- 
tually stepping in and amending the contract after its 
maturity —it is only an insurance contract. Under 
this principle, claims for loss of wearing apparel, jew- 
elry, etc., although insured in a brick dwelling in New 
York, are in order, although destroyed in Hong Kong, 
Venice, or St. Petersburg, for where on our globe does 
not the irrepressible American penetrate for his vaca- 
tion. 

‘“*A judge, who is now one of the Supreme Court of 
the State of Illinois, but a few years since ruled that 
a warrantee on the part of the insured to keep a watch- 
man in @ flour mill, and that the property was unin- 
cumbered, was immaterial unless the insurance com- 
pany first proved that the fire destroying the mill was 
directly caused by the neglects on the part of the in- 
sured in these particulars. A little reflection would 
have led the court to see that it is impossible to prove 
that the presence of a watchman would prevent a fire; 
the watchman might become suddenly incapacitated by 
sickness, drunkenness or other causes; or, in the other 
case, the incumbrance might or might not have caused 
the fire ; and no human skill could absolutely prove how 
much effect the incumbrance had upon the conduct of 
the owner or assured. We could demonstrate that the 
losses on a hundred mills fora series of years, where 
no watchman was kept and the property was incum- 
bered, had been greater than when there was a watch- 
man and no incumbrance, yet this would not meet 
this court’s requirements. His decision was virtually 
that no part of the contract imposed upon the insured 
by the conditions of the policy was material, unless 
the insurance company first proved that the non-ob- 
servance of the conditions had caused the loss. We 
take it that such decisions of courts are inculcating 
principles (or want of principles), that contracts be- 
tween individuals and corporations only bound the 
corporation; that violating all of the obligations ou 
the part of the individual was no sin in the judgment 
of the high tribunal. 

**In the Federal court in the District of Wisconsin, 
in the case of Winans v. Hartford Fire Insurance Co., 
where policy was issued, and no claim was made on 
part of the assured that it was ambiguous; yet the 
court admitted witnesses to testify of conversations 
that occurred previous to the issuance of the policy to 
explain away one of the most important conditions in 
the contract. Exceptions to the ruling, and a motion 
for a new trial was subsequently made and denied, 
when this ruling was clearly brought before the court. 
If this is a correct principle of law, what is there to 
hinder the abrogation of all written contracts, includ- 
ing deeds of conveyance of realties by parol testimony 
as to what occurred previous to the consummation of 
the contract in writing. 

‘Such rulings cannot be found in our legal reports 
except when it is an individual versus a corporation, 
nor would any intelligent court tolerate an argument 
in favor of such rulings for a moment if the case was 
between two citizens. Now we submit that such de- 


cisions are demoralizing the public conscience, and 
teaching the public that it is little or no sin to steal 
from a city, a railway, an insurance company. 

‘How dves it come to pass that in not over 5 per 





cent of the cases of incendiarism the guilty party is 
ever arrested or prosecuted? There must be some 
cause otherwise than mere indifference. In a recent 
conversation with an eminent attorney, who formerly 
honored the Supreme Court as a member for many 
years, he said: ‘Insurance companies can hardly ex- 
pect to get any decisions from the courts that would 
mete to them equal justice as to an individual. The 
Supreme Court will construe every thing against you 
they possibly can.’ 

“The prevalent disposition of courts to inflict loss 
upon insurance companies whenever, by the most vio- 
lent wrestling of the law and upon the most flimsy 
pretext, it is possible to do so, is apparent in all or 
nearly all of the courts of our land. Of course juries 
follow the lead —it is only an insurance company, no 
matter if the property destroyed is estimated at five 
times its actual value, no matter if fraud crops out 
all through the trial, indicating that the property was 
destroyed for gain, and not accidentally. They enjoy 
the old song about so many conditions all printed in 
fine type — ‘there should be no conditions except that 
the company insures the owner, his relatives and 
friends on such property as he determines after the 
fire.’ 

‘The court and juries are ignorant as to the nature 
of the contract of insurance. They do not appreciate 
the necessity of these conditions for the protection of 
the public, the moral effect of some of these restric- 
tions and prohibitions. Strike out a few of these con- 
ditions in the policy and inevitably the cost of insur- 
ance would double within five years. These condi- 
tions, although they conserve integrity and benefit 
the upright, are often slurred at by attorneys, and even 
courts, while every reasonable condition is framed 
and designed to guard against fraud, willful careless- 
ness, or indifference. The law is only a terror to evil- 
doers, and so are some of the restrictions in a policy of 
insurance. The honest policy-holder cares npt if there 
are two pages, in fine print, to guard against fraud. 
The property owner does not understand the contract 
of insurance, and his obligations thereunder. He has 
some vague idea that if his merchandise is insured, 
it is already partially sold to the insurance company, 
and in the event of a fire in the vicinity of his store, 
he passes the key over to the insurance agent, and 
quietly folds his hands and awaits the results—‘ the 
goods are sold to the insurance company for a policy!’ 
Thus assuming it is not his duty to protect his property 
in every possible way against loss or damage just the 
same as though uninsured — and we know the impres- 
sion is quite general in almost every community that 
there may bea chance for profit, even to an honest man, 
by insuring his property and have it destroyed by fire, 
accidentally, while the fact is that no honest loss by 
fire is any thing but a serious misfortune to all parties. 
lusurance only undertakes to partially reinstate, by a 
money equivalent, the loss sustained; it does not in- 
sure prospective profit or remote loss to the insured, 
and it only undertakes to do this when the assured 
has been vigilant and faithful in the performance of 
his duties and covenants. We think that much liti- 
gation has been caused by a misunderstanding on the 
part of the public, and an overestimate as to the 
extent of indemnity grauted by the contract; and 
this overestimate on the part of the courts has led 
thew, as we think, to interpret the contract in accord- 
ance with their preconceived opinions as to its nature 
and exteuts.” 
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AGENCY —EXECUTION OF AUTHORITY. 


Digest or RULEs. 
HE object of the following paper is to give a brief 
summary of the rules which should be observed 
by an agent in executing the authority with which he 
is invested. In spite of the great number of reported 
cases upon this head, the governing principles are com- 
paratively few, nor is there any difficulty in reducing 
them to order. A question might be raised with re- 
spect to the particular order in which these principles 
should be arranged, but there can be no doubt that the 
best arrangement, at least for practical purposes, is 
that wherein they are treated according as they re- 
late to 
A. Contracts under seal. 
B. Contracts not under seal. 
1. Bills of exchange. 
2. Bought and sold notes. 
3. Charter-parties not under seal. 
4. Promissory notes. 
Logically, perhaps, they should ‘be placed in two 
classes only, namely, those which refer to contracts 
under seal and those which refer to contracts not under 
seal. The other arrangement is preferred for the rea- 
son mentioned. It is assumed in the following rules 
that the agent has full authority to contract on behalf 
of principal: 

First, then, in the case of instruments under seal. 

If a deed is executed in the name and on behalf of 
a principal, both of which facts appear on the face of 
the instrument, the principal and not the agent is 
bound. Wilks v. Back, 2 East, 142. 

If, however, the agent covenants personally on be- 
half of his principal, he and not the principal will be 
personally liable. Appleton v. Binks, 5 East, 149; 
Gardner v. Lachlan, 4 My. & Cr. 129; Tanner v. Chris- 
tian, 4 E. & B. 591; Pickering’s Claim, Law Rep., 6 
Ch. 525. © 

An agent, it must be remembered, has no power to 
execute « deed for another in his own name. Frontin 
v. Small, 2 Str. 705, and see Lawrence, J., in Wilks v. 
Back, supra. 

Secondly, in the case of bills of exchange. 

If a bill is addressed to a principal and accepted by 
his agent on behalf of that principal, the principal 
and not the agent will be liable as acceptor. Lulford 
v. The Cameron, etc., Co., 16 Q. B. 442. 

It is not necessary that the agent should state on 
the face of the instrument any words to the effect that 
he accepts on behalf of the drawee. Okell v. Charles, 
34 L. T. Rep. (N. S.) 822, a decision upon the 47th sec- 
tion of the companies act, 1862. This decision consid- 
erably limits the “‘ universal rule ’’ mentioned by Lord 
Ellenborough in Leadbitter v. Barrow, 5 M. & 8S. 345; 
and see, too, Lindus v. Bradwell, 5 C. B. 583. 

If the bill is drawn upon an agent in a personal 
character he will be liable as acceptor, although he ac- 
cepts for or on behalf of his principal. Thomas v. 
Bishop, 2 Str. 955; Nichols v. Diamond, 9 Ex. 154; 
Mare v. Charles, 5 E. & B. 978. 

This rule seems to be the result of the operation of 
two other rules, the first being that no one can be lia- 
ble as acceptor but the person to whom the bill is ad- 
dressed, unless he is an acceptor for honor. Polhill vy. 
Walter, 3 B. & Ald. 164. The second, that the words 
of an instrument must not be construed so as to make 
it void, if they will reasonably bear an interpretation 
making it valid. Mure v. Charles, supra. 





If a bill be drawn by an agent in his personal char- 
acter, he will be personally liable as drawer. Leadbit- 
ter v. Farrow, 6 M. & S. 345. It is doubtful whether 
the principle of Okell v. Charles, supra, could be ap- 
plied to the case of a drawer of a bill. The tendency 
of the Court of Appeal has certainly been not to 
increase the stringency of the rule that parol evi- 
dence cannot be given dehors the instrument. 

Thirdly, in the case of bought and sold notes. 

The material question is, what is the intention ex- 
pressed in the contract? Whether an alleged principal 
is an Englishman or a foreigner resident abroad is in 
itself immaterial. Mahoney v. Kekuhe, 14 C. B. 390; 
Green v. Kopke, 18 id. 549. 

This intention is in all cases capable of being ex- 
plained by a custom or usage of trade, when any such 
can be shown to exist (Green vy. Kopke, supra), pro- 
vided such custom or usage is not inconsistent with 
the written contract. Humphrey v. Dale,7 E. & B. 
266; E. B. & E. 1004; Fleet v. Murton, L. Rep., 7 Q. B. 
126. 

If the contract is signed without the use of any 
words importing agency, the person so signing is by 
virtue of the contract both entitled and liable, unless 
in the body of the contract a contrary intention is 
clearly shown. Per Kelly, C. B., in Paice v. Walker, 
L. Rep., 5 Ex. 173. The accuracy of this principle is 
not affected by the doubt thrown on the decision (see 
Gadd v. Houghton, W. N., July 1, 1876, p. 208), where 
the Court of Appeal expresses an opinion differing 
from that adopted by the Court of Exchequer. 

An agent, then, may free himself from personal lia- 
bility by signing as agent (Fairlie v. Fenton, L. Rep., 5 
Ex. 169), or by using in the bodyof the contract words 
importing agency. Gadd v. Houghton, supra; and see 
Sharman v. Brandt, L. Rep., 6 Q. B. 720. If, how- 
ever, the principal is not disclosed, the agent may be 
himself liable (Llumphrey v. Dale, supra) by a usage of 
trade. 

Fourthly, in the case of charter-party not under 
seal. 

In order to be free from any chance of incurring 
personal liability, the agent should not only, in signing 
the contract, use words importing agency, but he 
should show in the body of the instrument that he is 
not a contracting party. Lennard v. Robinson, 4 E. & 
B. 24; Deslandes v. Gregory, 29 L. J. 93, Q. B. Where 
the principal is undisclosed, see Hutchinson v. Tatham, 
L. Rep., 8 C. P. 483. 

If the agent signs in his own name without more he 
apparently ipso facto becomes a party to the contract. 
Kennedy v. Gouveia, 3 D. & R. 503; Parker v. Winlow, 
7 E. & B. 942; Cooke v. Wilson, 1 C. B. (N. 8.) 155. 
Conversely, if the agent contracts in his personal 
character in the body of the instrument, but uses 
words importing agency in his signature, he neverthe- 
less makes himself a party to the contract. Lennard 
v. Robinson, supra. 

Fifthly, in the case of promissory notes. 

Of course, where a person promises and signs in the 
character of agent he will be personally liable, but it 
is equally true that where the agent uses words im- 
porting agency in the signature only, and not in the 
body of the instrument, he will not be held to bea 
party to the contract. Alexander v. Sizer, L. Rep., 4 
Ex. 105; Ex purte Buckley, 14 M. & W. 469, overruling 
Hall v. Smith, 1 B. & Cr. 407. Care must be taken to 
distinguish between words descriptive of the agent’s 
office or employment, and words importing agency. 
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The former have no intluence upon the contract, 
whereas the latter indicate that the agent is no party. 
For instance, see Dutton v. Marsh, L. Rep., 6 Q. B. 
361, and the cases there cited. 

Asa general rule, an agent who makes a note can- 
not relieve himself of liability unless the fact that he 
made it as agent appears on the face of the instrument. 
This doctrine, however, would probably be qualified 
in accordance with a decision of the Court of Ex- 
chequer in 1861 (Wake v. Harrup, 30 L. J. 278, Ex.), in 
which the court decided that where a defendant on 
the face of a written agreement had contracted as a 
principal, it was competent to him to show that in fact 
he signed as agent fora third party, and that the plain- 
tiffs verbally agreed that he should not be responsible 
as principal. 

Confusion has sometimes been introduced into 
arguments Owing to a mistaken identification of the 
principles applicable to bills of exchange with those 
that are applicable to promissory notes. Two dis- 
tinctions between these instruments should never be 
lost sight of. 

The first is that a bill of exchange incorporates in 
the acceptance the person on whom the bill is drawn. 

The second is that an acceptor cannot limit or vary 
his liability by addition of words of description. 

If the names of the drawer and acceptor are not the 
same, the rule that the acceptor and drawer must be 
identical is not necessarily infringed. Parol evidence 
may be given to show that the acceptor has authority 
from the drawer to accept on his behalf. If this evi- 
dence is given the bill is valid and binding on the 
drawer (Lindus v. Bradwell, supra; and see Okell v. 
Charles, supra), for he is incorporated in the acceptance. 
The meaning of the second distinction is clear: an 
acceptor who is drawn upon persoually cannot exempt 
himself from liability by accepting on behalf of 
another person to whom the bill is not addressed. 

The dictum of Lord Ellenborough in Leadbitter v. 
Farrow, supra, though inapplicable to acceptances of 
bills of exchange by agents, is still good law in the case 
of promissory notes. See the remarks cf Chief Jus- 
tice Cockburn in Dutton v. Marsh, supra.—Law Times. 
—— > ———_ 


CURIOSITIES OF PROBATE LAW. 


CORRESPONDENT of the Law Times thus 
writes in regard to the curious cases that come 
under the cognizance of the probate courts: 

In compiling my index of persons advertised for dur- 
ing the past year, it occurred to me that a short sum- 
mary of such advertisements (numbering over 2,000) 
would not prove uninteresting to your readers; I there- 
fore venture to send the sametoyou. A novelist need be 
at no loss for a subject were he to con daily the “agony 
column” of the Times; and although in novels people 
are often made to pick up a fortune through a chance 
newspaper, the public are, as a rule, too skeptical to 
believe in snch instances. A case recently decided by 
Vice-Chancellor Malins, in which £200,000 was at stake, 
is very curious. The facts were as fullows: In Decem- 
ber, 1871, Mrs. Maria Mangin Brown, of Hertford 
street, Mayfair, died intestate, leaving £200,000 per- 
sonalty, and without any known next-of-kin; conse- 
quently, the then solicitor of the treasury (Mr. Gray, 
Q. C.) took possession of her estate, on behalf of the 
crown, and paid all expenses of administration, etc. 
Advertisements were then issued by the crown so- 
licitor to ascertain who were Mrs. Brown’s next-of-kin, 





and fourteen persons came in thereunder. Four of 
them (Italians) proved their claim to the satisfaction 
of the court, and the matter came on by petition, 
praying payment to the petitioner, Filippo Tomasso 
Mattia Freccia, of £192,535, the balance of the above 
sum of £200,000, after providing for succession duty 
and costs. The Vice-Chancellor made an order as 
prayed. Cases such as the foregoing will, I hope, 
dissipate a good many doubts, and put many persons 
of an inquiring turn of mind on the qui vive as to 
whether there may not be, after all, a good deal in the 
motto that “truth is stranger than fiction.” Asa 
patriotic subject, Iam happy to learn that Her Maj- 
esty during the past year came into possession of plate 
and money valued at several thousand pounds, work- 
men having ‘‘opened up” the same (to use a mining 
phrase) during alterations at Buckingham Palace. 
The sudden acquisition of wealth would be almost the 
last thought of a pauper, yet two instances of this 
kind may be chronicled; one, that of a poor woman, 
whose husband deserted her many years ago, and re- 
cently died in America, leaving her £30,000; the other, 
that of a Hull pauper, who long ago left his native 
place for Australia, and returned to become an inmate 
of a work-bouse; he has recently been proved heir to 
£30,000, through the medium of a next-of-kin adver- 
tisement. Numerous notices were given by the Bank 
of England, for a retransfer of funds from the com- 
missioners for the reduction of the national debt, 
claimants having turned up. The Court of Chancery 
issued many notices to next-of-kin, in the most nota- 
ble of which the testator died in 1728; this case is still 
pending. It may not be generally known that the new 
law courts are being built with the interest of suitors’ 
money lying dormant in Chance.y. Several cases of 
firms which become insolvent many years ago, and to 
whose estates unexpected assets have accrued deserve 
a passing notice. Thecreditors or their representatives 
are now inquired for to claim such assets. Legacies of 
all sorts — by parents to children, by uncles and aunts 
to nephews and nieces, are too numerous to especially 
particularize, but the following, which appeared in 
the Times, contains good news for one young lady: 
**Louy A. R. Max has £1,000 for you.’’ Many per- 
sons, chiefly resident in the colonies, are wanted by 
the court of probate to accept or refuse letters of ad- 
ministration to estates of relatives dying in England. 
Several misers died miserably, leaving large sums of 
money. In one case the body of an aged spinster was 
found partly eaten by rats, and securities for £1,000 in 
consols were also found in the same room, which was 
not fit for the habitation of even a miser. Several re- 
wards are offered for lost wills, including one of £500 
for that of Lord St. Leonards (not yet found, but pro- 
bate has been granted ona copy of it drawn up from 
memory by Miss Sugden, his lordship’s daughter). 
Our ex-lord chancellors, great lawyers though they 
were, have been unable to so manage their affairs as 
to avoid litigation. In Lord Westbury’s case two or 
three suits have already arisen. While on the subject 
of wills, the following case is, in its way, unique. A 
testator makes his will as follows: 





I, having neither kith nor kin, 

Bequeath all [ have named herein 

To Margaret, my dearest wife, 

To have and hold as hers for life, 

While in good health and sound in mind, 
This codicil I’ve undersigned. 


His wife and executors having pre-deceased him, pro- 
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bate was granted to the crown solicitor, there being 
no next-of-kin. In another case, Felstead v. Gray, a 
Mrs. Felstead, who came in under an advertisement 
issued by the crown, claimed the estate of a George 
Rose (valued at £25,000), and obtained a decree in her 
favor. Under the head of “ Missing Relatives and 
Friends,’’ many curious inquiries are made; there is a 
quiet pathos in the mother’s advertisement, who de- 
sires her son to “‘ make her happy by writing to her.” 
Wonders will never cease, and a gentleman actually 
inquires for his tailor in order to settle an account. 
A cabman is informed that he will hear of his fare on 
applying at so-and-so. Such a notice would be music 
to many acabman’s ears. Forty-six persons are in- 
quired for to claim valuable property saved from the 
Pantechnicon fire. A clue is desired by executors to 
money supposed to have been deposited in a London 
bank; this is by no means an isolated instance. Prob- 
ably every bank in the kingdom has more or less val- 
uable property waiting claimants. £200 and £500 are 
offered for copies of marriage certificates. Alderman 
Carey, of Dublin, who died leaving £300,000, during 
his life-time refused to see any of his relatives. At his 
death several claimants started up; five were admitted 
to prove, but, strange enough, all died suddenly. 
Since the property was divided another clainant has 
appeared in the shape of an old lady, to whom the op- 
posing counsel objected, on the ground that if she 
were the person represented to be, her age would be at 
least 135 years. Notombstone has been erected to the 
accumulator of all this wealth. I think I have now 
said enough to prove the interesting character of 
* next-of-kin advertisements,” and will conclude with 
the case of a Spaniard, Caballero Juan Delgado, who, 
according to the Madrid papers, died leaving a will in- 
dorsed to the effect that it should not be opened until 100 
years afer his death. The 100 years having elapsed, it 
is not surprising to find that the depository of the 
will, as well as the location of the property, are anx- 
iously inquired for. 





— 
ILLEGAL PREFERENCES IN BANKRUPTCY. 


UNITED STATES DISTRICT COURT — NORTHERN DIS- 
TRICT OF NEW YORK, 


IN THE MATTER OF JEROME E. BAKER, a bankrupt. 


A failing debtor may allow a friendly creditor to obtain a 
preference by means of legal process, if he does not 
actively participate therein, without violation of the 
bankrupt law. But if he actively participates and facili- 
jeee as seizure of his property, the preference is 

egal. 

A creditor having a claim against his brother which would 
absorb all the debtor's assets, brought action thereon. 
The brother thereafter continued to do business as 
usual, and to purchase goods on credit, and after the 
time to enter judgmentin the action had elapsed, made 
Statements to the agent of another creditor that led 
him to believe that no change had occurred in the debt 
or's clicumstances. Judgment was not entered and 
execution issued until ten days after such steps might 
have been taken. Held, that there was sufficient evi- 
dence that a preference was intended, and that the 
debtor and creditor co-operated to secure that result, 
and the lien of the judgment and execution was not 


Slight indicia are sufficient to establish the fact of co-op- 
eration between debtor and creditor in such cases. 
ROCEEDINGS in bankruptcy against Jerome E. 

Baker. Petition to have a judgment and execu- 
tion declared a lien on the bankrupt’s estate. The 
facts appear in the opinion. 

WALLACE, J. I cannot concur in the conclusion 
of the Register, that the proofs herein fail to show 





the bankrupt procured his property to be seized 
on the execution obtained in favor of his brother. The 
nature of transactions like the one involved almost 
uniformly precludes the production of any but cir- 
cumstantial evidence. Parties who collude to evade 
the law shield their actions from the cognizance of 
witnesses, and generally fortify their case by suppress- 
ing the truth, or misrepresenting the facts, when called 
upon to testify. But it generally happens that the 
usual indicia of fraud will be detected, and when these 
are found, if they suffice to convince the judicial mind 
of the illegal character of the transactions involved, 
the testimony of the parties will receive but little 
credence. In order to determine the judgment and exe- 
cution in this case invalid, it is necessary to find upon 
the proofs, that, when his property was seized, the 
debtor was insolvent or in contemplation of insol- 
vency, that he procured his property to be seized with 
an intent to give his brother a preference, and that 
the brother had reasonable cause to believe the 
debtor to be insolvent, and knew that the seizure was 
made in fraud of the provisions of the bankrupt act. 
That the debtor was insolvent when the action was 
commenced in which the judgment was obtained, that 
he intended his brother should obtain a preference 
over his other creditors by means of the judgment 
and execution, and that the brother was cognizant of 
these facts, I cannot entertain any doubt; and if, in 
addition, it can be found that the debtor facilitated 
this end by any affirmative action on his part, and the 
creditor was aware of it, the case is made out. At 
the time the action was commenced in which the judg- 
ment was obtained, the property of the debtor con- 
sisted only of his stock and accounts in trade, and, 
according to his own testimony, the stock was about 
equal in value to the amount of his brother’s debt, 
while his other debts were nearly double in amount, 
and his accounts were of trifling value. The debt of 
the brother was for borrowed money, and constituted 
almost the entire capital with which the debtor com- 
menced business, and no part of the principal had ever 
been paid. The brother and the bankrupt were on 
friendly and intimate terms. Apparently without any 
inquiry into the debtor's circumstances, and without 
any effort to obtain payment of any part of the loan, 
and without any intimation of summary measures, the 
brother, who was personally conversant with the os- 
tensible value of the debtor’s stock in trade, com- 
menced suit for an amount which would necessarily 
ubsorb the whole of it. It would seem that not only 
was no effort made by the debtor for an accommoda- 
tion or extension, but that no word of expostulation 
or of intercession was uttered by him, while no ex- 
pression of sympathy or regret escaped from the lips 
of the creditor, during the pendency of the action; 
an impressive silence fell upon the parties, and the 
Sunday visits, when the creditor remained from Satur- 
day until Monday with his debtor, was characterized 
by an utter negation of all unpleasant topics. While 
these circumstances justify the conclusion that both 
parties intended that the creditor should get his debt 
to the exclusion of other creditors, and excite a vio- 
lent suspicion of collusion, they fail probably to show 
any thing more than a passive acquiescence ou the part 
of the debtor in the creditor's proceedings. 

As the law now stands, a failing debtor may un- 
doubtedly suffer a brother or any friendly creditor to 
obtain a preference by means of legal process; he 
may resigu himself to the purpose of the creditor with 
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perfect tranquillity, and enjoy heartfelt pleasure in 
the experience. More than this the wisdom of the 
law does not permit, and if, by any active participa- 
tion with the creditor, he facilitates the seizure of his 
property, the law is transgressed, and the preference 
is illegal. 

That the debtor co-operated actively here is clear, 
after the action was commenced, knowing his hopeless 
insolvency and knowing that his brother’s execution 
would ultimately absorb his entire available assets, he 
continued buying goods on credit and carrying on his 
business ostensibly in the same manner as before he 
was sued. He was justified in selling from his stock 
in trade until judgment should be obtained and 
execution issued, but he had no right to contract 
debts which he knew he could not pay legitimately, 
or to acquire additional property in order to in- 
crease the fund available for favored creditors. It 
is true he continued making payments to divers of his 
creditors from the proceeds of his sales after he was 
sued, but each of his payments in his thin condition 
was a preference, so far as he was concerned. It is 
not unfair to assume, under such circumstances, that 
his intention was to pay off favored creditors, or con- 
ciliate those whose hostility he might fear. However 
this may be, the certain result of his course was to 
augment a fund for his brotber’s benefit, and subject 
such goods as he might not sell to seizure, in appro- 
priate time, upon the execution. It is to be presumed 
that he intended the natural and ordinary conse- 
quences to follow from his acts; but the proofs dis- 
close further evidence of a dishonest purpose, estab- 
lished by his own testimony. He admits that after he 
was sued, and after the time when judgment could 
have been entered against him, he was interviewed by 
an agent of one of his creditors, and led the latter to 
suppose that no change had occurred in his circum- 
stances. The agent was fairly entitled to the informa- 
tion he requested, and the evasion of the debtor was 
such conduct as might be expected from one who was 
not disposed to deal fairly and impartially with his 
creditors. That the brother knew that the debtor 
was so acting as to facilitate the former’s purpose, is 
evidenced by the significant circumstance that the 
former delayed the entry of judgment and issuing 
execution for ten days after these steps might have 
been taken. He knew the debtor was carrying on his 
business, apparently as usual, and selling from his 
stock in trade. He knew that the collection of his 
debt was daily becoming more precarious. 

Why was he so indifferent as to his security? If he 
was the diligent and unrelenting creditor that is to be 
believed, if his version of the whole transaction is true, 
why is it that for ten days after he could have seized 
the stock on the execution he neglected to do so? No 
explanation of this strange indifference to his interests 
is vouchsafed. 

His conduct is inconsistent with his whole theory of 
the transaction, and in view of the other facts, is quite 
convincing evidence of the utter falsity of the narra- 
tive of the parties. In short, Il cannot resist the con- 
clusion that the parties had a brotherly understanding 
of the situation, that they were in fact acting in har- 
mony and concert, and that the delay in seizing the 
property was because the ripe moment had not come, 
That the parties intended the creditor should get his 
‘ay while the other creditors, generally, should not, and 
chat the form of a hostile legal proceeding was adopted 
to secure the result, is obvious beyond adoubt. That 





the parties intended that the debtor should preserve a 
nice equilibrium between acquiescence and co-opera- 
tion is probably true, but under such circumstances 
the role is so difficult that slight indicia suffice to show 
that it has failed. In such cases courts are justified in 
being critical to detect these indicia, and should accord 
them ample weight when discovered. As is said in 
Wilson v. City Bank, 17 Wall. 473, in reference to a 
preference obtained by legal process, ‘* undoubtedly 
very slight evidence of an affirmative character of the 
existence of a desire to prefer one creditor, or of acts 
done to secure such preference, may be sufficient to 
invalidate the whole transaction.’”’ Upon the evidence 
here I am satisfied not only that the parties intended 
a preference should be secured, under cover of a legal 
process, and that the debtor co-operated to secure this 
result, but also that the creditor anticipated and relied 
upon such co-operation. 

A decree is ordered denying the prayer of the peti- 
tioner and the validity of his lien upon the fund, with 
costs of the proceedings. 


——__~____—_. 
COURT OF APPEALS ABSTRACT. 


CONTRACT. 


For personal service: measure of damages. — Defend- 
ants employed plaintiff, agreeing to pay him a salary 
which was to be equal to one-quarter of the net profits 
of the business, exclusive of such salary. It was also 
agreed that he should be entitled to recover, on account 
of the said salary, not to exceed the sum of $35 per 
week as a minimum estimate of the value of his serv- 
ices. Before the time for which plaintiff was employed 
had expired, he was discharged without just cause. 
Held, that the failure of defendants to realize profits 
up tothe time of plaintiff's discharge was no defense 
to an action by him for damages fora breach of con- 
tract, it not appearing that no profits would have 
accrued if plaintiff had been permitted to complete 
his contract. Held, also, that the allowance to plain- 
tiff, as damages, of the sum of $35 per week during the 
time he remained unemployed under the contract, was 
a proper measure of damages for the breach of the con- 
tract by defendants. Gifford v. Waters. Opinion by 
Miller, J. 

(Decided Oct. 3.] 
HIGHWAYS. 

Statutory construction: ‘‘old”’ roads. —The word 
“old,” used in reference to roads, which commission- 
ers of highways have power to discontinue (1 R. S, 502, 
§ 2) is not to be taken as long existing and ancient, but 
it refers to roads which, having been some time open, 
have become useless and unnecessary. But in order 
to have a road discontinued as old, it must have been 
for atime open to the public, and where a road has 
been laid out by a jury, the statute does not authorize 
another jury to be called, who may, upon the same facts, 
give a certificate that the road is useless and unneces- 
sary. Peopleex rel. Miller v. Griswold. Opinion by 
Folger, J. 
(Decided Sept. 26. Reported below, 2 N. Y. Sup. 351.] 
MARINE COURT. 

Has no jurisdiction in actions against New York 
city.— By Laws 1860, chapter 879, jurisdiction in all 
actions against the city of New York was confined ex- 
clusively to the Common Pleas of the city and county 
of New York, the Superior Court of the city of New 
York, and the Supreme Court of the First Judicial 
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District. See, also, Laws 1868, chap. 853. By Laws 
1872, chapter 529, section 3, subdivision 15, it is enacted 
that the Marine Court sball have jurisdiction of ac- 
tions against corporations created under the laws of 
this State and transacting their general business or 
keeping an office within the city of New York, or 
established by virtue of statute or in pursuance of 
general law therein. Held, that the last-mentioned 
act did not give the Marine Court jurisdiction in an 
action against the city of New York. Held, also, that 
an appearance by the city in an action and defending 
it without objection up to the closing of the proofs 
did not preclude the city from taking an objection to 
the jurisdiction of the court. Callahan v. Mayor of 
New York. Opinion by the court. 

[Decided Sept. 19.] 

NEW YORK CITY. 

Statutory construction: claims on contracts with de- 
partment of public instruction.— Under the provis- 
ions of the laws relating to the school system of New 
York city, where a person is entitled to payment upon 
acontract made with the board of education or the 
former department of public instruction, the board 
of education must give its draft on the chamberlain 
as prescribed in Laws 1851, chapter 386; the payee 
must take such draft to the city finance department 
as his voucher, and it must pass through the auditor's 
bureau to the comptroller and go through with all the 
steps to final payment which are required of every 
other claim against the city. Laws 1873, chaps. 335, 754. 
The various officers through whose hands the claim is 
to pass can be compelled to do their duties by man- 
damus, and the city can be sued only in case it is in 
default in the discharge of some duty or obligation 
imposed upon it by statute. Dannat v. Mayor of New 
York. Opinion by Earl, J. 

(Decided Sept. 19. Reported below, 6 Hun, 88.] 
SHERIFF. 

Not entitled to per diem fees for attendance on Court 
of Oyerand Terminer: constables summoned only enti- 
tled to fees.-— Plaintiff was appointed by the sheriff of 
the county of New York as a special deputy to attend 
the Court of Oyerand Terminer. Held, that he was 
not entitled tothe per diem compensation given by stat- 
ute to constables for such attendance. Laws 1869, ch. 
820. Held, also, (1) that a sheriff is not entitled toa 
per diem compensation for attendance upon a Court of 
Oyer and Terminer; (2) that under the statute (2 R. S. 
289, § 83), he can summon only marshals and constables 
and no other persons. (People v. Kelly, 4 Cow. 146, 
distinguished.) Day v. Mayor of New York. Opinion 
by Andrews, J. 

(Decided Sept. 19. Reported below, 6 Hun, 92.] 
USURY. 

1. What does not establish: burden of proof.—Where 
a mortgagor agreed to give fora loan from an insur- 
ance company a bonus over and above the amount of 
interest to certain persons connected with the com- 
pany, but who were not shown to have authority to 
make loaus therefor for forwarding the negotiation of 
the loan, and the bonus was paid such persons, but it 
did not appear that the company ever received any 
benefit therefrom ; held not to establish usury. Guard- 
tan Mutual Life Ins. Co. v. Kashaw. Opinion by 
Rapallo, J. 

2. Usury, like every other defense, must be estab- 
lished and cannot be sustained on mere surmise and 
conjecture. Ib. 
| Decided Sept. 19. Reported below, 3 Hun, 616.] 





RECENT BANKRUPTCY DECISIONS. 


ASSIGNEE. 

What creditors may vote for.—As a very general rule, 
the register should demand the same degree of proof 
before admitting a creditor to vote for assignee, as is 
requisite in a trial at law or a hearing in equity. Ex- 
ceptional cases, if free from all suspicions, might 
authorize his deviation from such rule. The manag- 
ing officers of a corporation, when bona fide creditors, 
have the same rights to vote for assignee as any other 
claimant. Their debts, however, should be more care- 
fully scrutinized by the register, and if, after such 
scrutiny, he entertains suspicions of their rectitude, 
they should be postponed. In making such examina- 
tions, he should not be called upon to decide upon 
doubtful proofs; and if the claim is not susceptible of 
ready and demonstrable explanation, a case of sus- 
picion under the statute should be deemed to exist. 
In re Northern Iron Company, 14 Nat. B. Reg. 356. 

ASSIGNMENT. 

Unacknowledged and unrecorded, when valid. — Al- 
though the assignment is not duly acknowledged and 
recorded, yet it is valid, as against a party who takes 
title from the bankrupt after the commencement of 
the proceedings in bankruptcy, with full notice 
thereof. Brady v. Otis et al., 14 Nat. B. Reg. 345. 

ATTACHMENT. 

1. When commencement of proceedings in bankruptcy 
does not dissolve. — The commencement of proceedings 
in bankruptcy against one partner within four months 
after the issuing of an attachment against the firm 
does not dissolve it. Where an attachment was issued 
more than four months before the commencement of 
proceedings in bankruptcy, the proceedings fora judg- 
ment in rem will not be stayed. Mason v. Warthen, 14 
Nat. B. Reg. 346. 

2. When judgment entered upon attachment void.— If 
proceedings in bankruptcy are commenced within four 
months after the issuing of an attachment, a judg- 
ment entered therein, afterward, is void. The assignee 
has the right to move fora dissolution of an attach- 
ment, and it is not proper to put him on terms in this 
respect. King v. London, assignee, 14 Nat. B. Reg. 383. 

CHATTEL MORTGAGE. 

When not void. — A chattel mortgage is not invali- 
dated by the mere fact that the mortgagee permits the 
mortgagor to sell and dispose of the mortgaged chat- 
tels as his own. A chattel mortgage may be valid as 
to certain chattels described in it, aud voidable as to 
others. When not absolutely prohibited by the bank- 
rupt law, liens and preferences are entitled to the same 
protection from the bankrupt courts as other legal 
rights. Barron v. Morris, 14 Nat. B. Reg. 371. 

CREDITOR. 

Duty as to collateral security.— Where a third party 
has assigned his property to a creditor to secure the 
debt, the creditor is not required to exhaust such secu- 
rity before he can enforce his remedies against the 
bankrupt’s estate. If a creditor has a mortgage upon 
the hbankrupt’s homestead, he may be required to ex- 
haust that remedy before he can enforce his other 
remedies against the bankrupt’s estate. IJnre Saul- 
hoff & Olson, 14 Nat. B. Reg. 364. 

INSURANCE. 

Fire policy: when bankruptcy avoids. — Where a 
policy of insurance contains a provision that it shall 
be void if the property insured shall be sold or trans- 
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ferred, or any change takes place in title or possession, 
whether by legal process or judicial decree, or volun- 
tary transfer or conveyance, it becomes void upon the 
bankruptcy of the insured, and the appointment of an 
Perry v. Lorillard Fire Ins. Co., 14 Nat. B. 


assignee. 
Reg. 339. 
JURISDICTION. 

As to alien creditor.—If a debtor transfers property 
in the United States, to prefer an alien creditor, the 
latter is liable to an action, by the assignee of the 
former, in a court in the United States. Olcott, as- 
ggnee, v. Maclean et al., 14 Nat. B. Reg. 379. 

PRACTICE, 


1. When motion to strike out entry must be made. — If 
an attorney holding an assignment of a policy of insur- 
ance, as security for his fees, dismisses a suit thereon, 
in the name of the bankrupt, and all the parties at the 
time know of the bankruptcy of the plaintiff, the 
entry will be stricken out on the motion of the as- 
signee, although the motion is not made until a subse- 
quent term. Home Ins. Co. v. Hollis, 14 Nat. B. Reg. 
337. 

2. Power of marshaling assets: how exercised. — The 
power of marshaling assets will not be exercised to 
the material injury or prejudice of the creditor hold- 
ing both funds. A mere delay or postponing of pay- 
ment is not regarded as a material injury, for the in- 
terest on the claim is deemed an adequate compensa- 
tion to the party for such delay. An action to fore- 
close a mortgage is not a doubtful remedy, and will 
not unreasonably delay the party, or materially injure 
or prejudice his rights. In re Sauthoff & Olson, 14 Nat. 
B. Reg. 364. 

3. Declaration of appeal, etc. —The ten days pre- 
scribed by General Order 26, within which the declara- 
tion on appeal is to be filed in the Circuit Court, is 
directory, and not mandatory, and if the requisites of 
sections 4980, 4981, 4982 and 4984 of the Revised Statutes 
have been complied with, the failure to comply with 
rule 26 will not deprive the Circuit Courtof jurisdic- 
tion over the appeal. The ‘‘appeal” described in 
General Order 26 is not a transcript of the proceedings 
in the District Court, but is the ‘* statement in writing 
of the creditor’s claims’ prescribed by section 4984, 
Revised Statutes, and it is this statement or declara- 
tion, and not the transcript, which should be filed 
within ten days of the entry of the decree. Barron 
v. Morris, assignee, 14 Nat. B. Reg. 371. 

STATUTORY CONSTRUCTION. 

Intent of legislature: act of June 12, 1874, section 12. 
— The intent of the legislature to apply a new rule to 
past acts must be clear and distinct before it will be 
so applied. When existing laws are amended by en- 
actments that such a section shall read in an altered 
manner, and the altered section contains in part the 
old law, and in part new provisions, the latter will be 
construed to relate to subsequent acts, and the former 
will be considered as having been the law from the 
time of its first enactment; and when there is no ex- 
press repeal of the law as it stood at the time of the 
amendment, that law will, in the absence of express 
provisions to the contrary, be deemed to apply and to 
govern the validity and consequence of acts done be- 
fore it was amended. When the amendatory law con- 
tains express provisions fixing the period of its retro- 
action in certain specified cases, this specification 
indicates that in all other unspecified cases the amend- 
ment is not to have a retroactive effect. It is not 








necessary to the invalidity of an act, alleged to be 
preferential in its character, which took place prior to 
December, 1873, that it shall come up to the test im- 
posed by the amendatory act of 1874. The limitation 
of the retroaction of section 12 of the act of June 22, 
1874, to the Ist day of December, 1873, excludes any 
other period for retroaction. Ozford Iron Company 
v. Slafter, assignee, 14 Nat. B. Reg. 380. 


SS 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSYLVANIA.* 
AGENCY. 


1. Agent making contract in own name: rights and 
duties of parties. — An agent making a contract in his 
own name, without disclosing his agency, is liable to 
the other party. The other party acts on the agent’s 
credit and is not bound to yield his right to hold the 
agent personally merely because he discloses a princi- 
pal who is also liable. The principal is liable because 
the contract was for his benefit, and the agent is bene- 
fited by the principal being pursued by the creditor, 
as there can be but one satisfaction. The agent cannot 
discharge himself afterward by putting the creditor to 
his election; being already liable he can be discharged 
only by satisfaction. The principal cannot compel the 
creditor to elect his action or to discharge either him- 
self or his agent; he can defend his agent only by 
making satisfaction. Beymer v. Bonsall. 

2. Acts of agent for his own profit.— The plaintiff, an 
auctioneer, was authorized by defendants to have 
plans of their lots prepared and to advertise a sale; 
they agreeing to pay expenses of printing, etc.; and 
on all sales under their advice and consent to pay ene 
per cent commissions. The plaintiff advertised ex- 
tensively and was allowed by the printers a discount 
from the *‘card rates;’’ he charged the plaintiff at the 
“card rates.”’ Held, that he could recover no more 
than he had actually paid. Union Refining and Stor- 
ing Co. v. Pentecost. 

3. Whether the plaintiff was allowed the discount 
under an arrangement with the printers, embracing all 
his advertising, or only under a special agreement for 
the advertisement of the defendants, the discount wag 
no part of the expense of advertising. Ib. 

4. Independently of the special authority, the plain- 
tiff, being the agent of defendants, was bound to pro- 
cure advertising on the best terms he could for the 
defendants. Ib. 

5. Settling the bill at a discount for his own benefit 
was in direct violation of his duty as agent and a gross 
fraud on the defendants. Ib. 

BAILMENT. 


1. Note indorsed for collection and credit.— A note 
was made to plaintiff's order, indorsed by him and 
sent through the house of Brady, a banker, for collec- 
tion, by him indorsed to the defendant, a bank, “for 
collection and credit.” Held, that Brady, by the in- 
dorsement, did not become the owner of the note, and 
had no right to pledge it, or direct its proceeds to be 
credited to him in payment of his indebtedness to the 
defendant. If the defendant had made advances or 
given new credit to Brady on the faith of the note, it 
would have been entitled to retain the amount out of 
the proceeds. First Nat. Bank of Clarion v. Gregg & Co. 





*From advance sheets of 79th Pennsylvania State Re- 


ports. 
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furnish him with a team of horses, wagons, etc., for 
country peddling, he to pay Enlow $5 per week, in two 
hundred payments, the team, etc., ‘to belong to and 
to be managed by Enlow until the last of the two hun- 
dred payments,’ Moritz to keep up all repairs, and if 
a horse should die to replace him at his own expense; 
Enlow “ to relinquish all his right, etc., to Moritz when 
the last payment is made of the two hundred.” Held 
to be a bailment. The agreement did not create a 
present interest in Moritz, so as to make the property 
subject in his hands to his execution creditors. Enlow 
v. Klein. 

3. Where, by a contract, the vendee receives a chat- 
tel to keep for acertain time, and to become the owner 
of it, then if he has paid the stipulated price, but if 
otherwise to pay for its use, the vendee receives it as 
bailee, and the property is not changed till the price is 


paid. Ib. 
BANKING. 


1. Violation by bank of statute regulating national 
banks no defense to action on note held by bunk. —In a 
suit by a national bank against an indorser on a note 
discounted for the drawer, the affidavit of defense 
averred that defendant was an accommodation in- 
dorser; that part of the consideration was a balance 
for which the drawer had become liable as accommo- 
dation indorser for another, who had borrowed of the 
bank in excess of ten per cent of its capital. Held not 
a defense. Per Trunkey. P. J., adopted by the Su- 
preme Court. Bly v. Second Nat. Bank of Titusville. 

2. Usury.— The affidavit also averred that the note 
was given (except as above) for renewals and settle- 
ment of loans by the bank to the drawer, of which 
note the drawer of the note in the suit was accommo- 
dation indorser; that during all the time of the renew- 
als, the bank had taken, etc., usurious interest. Held 
to be no defense against the amount of usury, except 
that part on the note in suit. Ib. 

8. Illegal contract, ete. — Courts will not aid one 
whose cause of action is founded on an immoral or 
illegal contract. This rule should not be extended so 
as to encourage violations of contracts for payment of 
honest debts, as between the parties, because growing 
out of tainted originals. The drawer of the note in 
suit being an indorser, and not having borrowed the 
money nor paid any interest, had no cause of action 
on account of the payment of illegal interest. The 
right of action for the usury was in the drawer of the 


original note. Ib. 
BANKRUPTCY. 


State laws not abrogated by Federal statute. — State 
remedies against fraudulent debtors are not suspended 
by the operation of the bankrupt act. Scully v. Kirk- 
patrick. 

CARRIER. 

1. Of passengers. — A railroad company allowed pas- 
sengers to ride on way freight-trains, under a rule that 
** passengers will not be carried on way trains unless 
they are provided with tickets. Way freights will not 
stop at stations where tickets are not sold to receive 
nor to let off passengers."’ Held, that the rule was 
reasonable. L. S. & Mich. South. R’way Co. v. Green- 
wood. 

2. Notice. — A passenger who had ridden ona way 
freight-car before and after making the rule, without 
objection for want of a ticket, could not be removed 
from the car at a distance from the station, without 
proof of express notice or actual knowledge of the rule. 


2. What is bailment.— Enlow agreed with Moritz to 





Under the circumstances in this case, putting up no- 
tices of the rule at the station-houses was not suffi- 


cient. Ib. 
DEED. 


1. Mistake in deed: substitution of new deed.— Hus- 
band and wife purchased land, to be paid for in part 
by the wife’s money. The deed was made to the hus- 
band alone and delivered; shortly after its delivery, 
the wife objected to it, because not made to them 
jointly. A new deed to them jointly was executed 
and delivered, and the first, with consent of all par- 
ties, destroyed. Held, that the delivery of the first 
deed did not prevent the parties to it from substi- 
tuting the second for it. Gardner v. McLallen. 

2. The first deed having been made in mistake, the 
repudiation of it by the grantee, as soon as the mis- 
take was discovered, would avoid the deed. Per Vin- 
cent, P. J. Ib. 

———__ > —_—_—_— 
BOOK NOTICES. 


A Treatise on the Law of Personal Property. Vol. II. Em- 
bracing Original Acquisition, Gift, Sale and Bailment. 
By James Schouler, author of a Treatise un the Law of 
Domestic Relations. Boston: Little, Brown & Co., 1876. 


HE first volume of the author upon this subject has 
already been accepted by the profession in this 
country as a leading work, and the book before us will 
be eagerly welcomed as a proper completion of a task 
he had so well begun. And we are pleased to see that 
the author sustains fully the reputation acquired by 
him through his previous treatises. The matters cov- 
ered in the present volume are: first, Title to personal 
property by original acquisition, subdivided into title 
in general; by occupancy; to products and by acces- 
sion and confusion; second, Title by gift, which in- 
cludes gifts in general, inter vivos and causa mortis; 
third, Title by sale, which covers the various incidents 
of sale and delivery, and the contracts therefor; 
fourth, Miscellaneous modes of acquiring title; and 
lastly, Bailment. In the chapters relating to title by 
original acquisition and by gift, the work is very fuil, 
covering a much larger ground in those departments 
than any preceding work. In regard to the remaining 
topics, they were doubtless deemed necessary to 
render complete the general treatise, although there 
were already valuable text-books filling the same field. 
Yet we presume those who purchase Mr. Schouler’s 
volumes, especially students, will be well satisfied that 
he has given an elaborate exposition of the whole law 
of personal property, as it will relieve them from pur- 
chasing other volumes. To the student as well as the 
practitioner who desires to find much law ina small 
compass, clearly and accurately expressed, we would 
recommend this work. The book is fairly indexed 
and the mechanical execution is, as is the case with all 
books issued by the same firm, excellent. 


The Philosophy of Law: being Notes of Lectures delivered 

during twenty-three years (1852-1875) in the Inner Tem- 

le Hall, adapted for Students and the Public. By Her- 

ert Broom, LL.D. San Francisco: Sumner Whitney & 
Co.; New York: Hurd & Houghton. 

We have recently spoken of the merit of this work 
in noticing another American edition of it, but we 
may add, of this edition, that its mechanical execution 
is unusually good. Were it a work of much less merit 
it would deserve to be kindly cherished for its excel- 
lent dress. 

Dr. Broom has chosen a title over-ambitious, and 
one which the work, good as it is, does not justify. 
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The book is composed of brief and clearly-expressed 
statements of what constitute Contracts, Torts and 
Crimes, with a chapter of illustrations under each sub- 
ject, which he terms ‘“‘ Legal Principles applied to 
Contracts,”’ or as the case may be. The work is a val- 
uable compend of the law, and is certainly worth read- 
ing, but it is not “philosophy of the law ”’ as that term 
is ordinarily used. 





-——— 


OBITUARY NOTES. 
OHN TITUS, recently chief justice of the territo- 
rial court of Arizona, died at Tucson, in that 
territory, last week. He was a native of Philadelphia. 

FE. L. Sanderson, a well-known member of the Brook- 
lyn Bar, died on the 21st inst., in that city, aged 51 
years. The disease from which he died was contracted 
while addressing a political meeting this fall. 

Charles Condict, also a member of the Brooklyn Bar, 
died in that city on the 19th inst., aged 48 years. He 
was born in Orange, N. J., and was graduated at Yale 
College. He was associated with Charles O’Conor in 
the famous Forest divorce case. 

John Raymond, a member of the New York Bar, 
died in New York city on the 19th inst., at the age of 
66 years. 





>—_—_— 
CORRESPONDENCE. 


To the Editor of the Albany Law Journal: 


Srr — Our homestead provision (part of our consti- 
tution) being $1,000 worth of real estate and $500 of 
personal property — proviso: not exempted as against 
purchase-money and taxes—was, I think, borrowed 
(together with the Code) from your State. 

Of, I may say, recent adoption in this State, there 
are many questions arising thereon, yet to be settled. 
A good many of us think the case of Bradley v. Ro- 
delsperger, 3 8. C. (N. 8.) 226, will, some day, be over- 
ruled. 

Lately two cases have come under my observation, 
which I may state, viz.: A purchased a tract of land 
from B for $1,500, paying $1,000 cash, and giving note 
for balance of purchase-money, $500. A was also in- 
debted to C in the sum of $500, C having no lien for 
security. A died. Under the principle laid down in 
Story’s Eq. Jur., from section 558 to 568, can C compel 
B to satisfy his claim out of the lands exempt from 
sale as to the claim of C? In section 564 a, Judge 
Story says: ‘‘It was formerly doubted whether the 
same principle applied to the case of a vendor of an 
estate, whose unpaid purchase-money was, after the 
death of the purchaser, paid out of his personal estate. 
But it is now settled.” * * * 

Has any decision, involving the question, ‘‘ whether 
the holder of the note shall go for satisfaction thereof, 
upon the lands otherwise exempted as a homestead, 
leaving the remainder of the lands to satisfy the de- 
mands of other creditors,’’ ever been reudered in your 
State? 

In the same connection this inquiry suggests itself, 
“Ts there a homestead exemption to the family of the 
deceased, where he held only a bond conditioned to 
make titles upon payment of the balance of the pur- 
chase-money ?”’ 

Any attention, gentlemen, that you may give to this, 
will oblige, Yours, respectfully, G. W. S. H. 


YORKVILLE, 8S. C., October 6, 1876. 





[We know of no decision covering the exact point 
raised in the first question asked by our correspondent. 
Chapman v. Lester, 12 Kan. 593, decides that where a 
mortgage exists on a homestead and other lands, and 
the other lands are released upon part payment of the 
mortgage and the homestead is not released, the holder 
of the mortgage is not obliged to resort to other prop- 
erty but may enforce his lien for the unpaid balance, 
though a court of equity in decreeing a sale will gen- 
erally order all other property to be first sold before 
resorting to the exempt property. As to the second 
inquiry, it has been held that a title in fee need not 
exist, but any interest which the claimant has in land 
may be protected. Spencer v. Geissman, 37 Cal. 99; 
Brooks v. Hyde, id. 373; McClurken v. McClurken, 46 
Ill. 331. The rule, however, differs according to the 
different wording of the statute in different States, 
but it is said that the homestead act applies to any in- 
terest which might be sold under execution. Deere v. 
Chapman, 25 Ill. 610; Johnson v. Richardson, 33 Miss. 
462; Bartholomew v. West, 2 Dillon, 291.—Ep.] 

To the Editor of the Albany Law Journal: 

Sir—A question has arisen here as to the compe- 
tency of a defendant in an execution to testify as to 
payments made on the same to a sheriff, on a motion 
to quash a new execution issued on same judgment 
after the death of the sheriff receiving such payment. 
It is said that a construction has been put on your 
statute (from which our statute is copied) relative to 
the competency of witnesses, that such a defendant is 
a competent witness to prove such payment. Hy- 
pothetically the case is this: A, a sheriff, has in his 
hands for collection an execution in favor of B against 
C. C makes a payment on sameto A. A dies and a 
new execution issues, and C moves the court to quash 
the execution because the same is paid. Is C acom- 
petent witness? An early answer, giving vames of 
cases, etc., will much oblige, 

Yours truly, A.G.T. 

Union, Monroe Co., W. VA., October 14, 1876. 


(Under our statute, Code of Procedure, section 399, 
to disqualify a party from testifying to persunal trans- 
actions with a deceased person, the opposing party 
must stand in the relation of executor, administrator, 
heir at law, next of kin, assignee, legatee, devisee, or 
survivor of such deceased person. In the case stated 
above the deceased person was an Officer of the law to 
whom the party whose testimony is offered was com- 
pelled to pay. It has been held in this State that after 
tender of damages, costs and plaintiff's fees, plaintiff 
in the execution is liable as a trespasser for directing 
a sale under the execution. Tiffany v. St. John, 5 
Lans. 153. Payment on the execution would be still 
more conclusive. In Wildey v. Whitney, 25 How. 75, 
it was held that in an action by a legatee of a bond 
against the obligor, the defendant may be examined 
in his own behalf to prove payments in the life-time 
of plaintiff's testator. The precise question raised by 
our correspondent does not seem to have been passed 
upon by our courts, but see Schenck v. Warner, 37 Barb. 
258; Hight v. Sacket, 34.N. Y. 447; Penny v. Black, 6 
Bosw. 50.— Epb.] 


To the Editor of the Albany Law Journal: 

Srr—In your paper of October 14th inst., appears an 
article credited to the Monthly Western Jurist, in 
which it is stated that ‘‘There probably never was a 
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time or place where so much property was exempt 
from execution, as at the present time in the western 
States.” : 

The English Parliament in 1732 passed an “act for 
the more easy recovery of debts in His Majesty’s plan- 
tations and colonies in America.’’ Upon the petition 
of the English merchants trading to the colonies, who 
complained that in Virginia and Jamaica, a privilege 
was claimed, to exempt their houses, lands, tenements 
and negroes from being attached for debt, and the 
lords of trade at the same time represented that the 
assemblies of those colonies could never be induced to 
divest themselves of these privileges by any act of 
their own. 

Probably other colonies than the two mentioned had 
exemption laws of their own similar to those of Vir- 
ginia and Jamaica. Exemption laws, it seems, are 
not a modern invention. It would be an interesting 
subject, perhaps, for one who had leisure time, to look 
through the old colonial laws and discover the reasons 
and necessities which produced such legislation. * 

JANESVILLE, Wis., October 18, 1876. 

———_>—__- 
NOTES. 


AKER, VOORHIS & COMPANY announce an 
American edition of Mitford's Pleadings and 
Practice in Equity, by Professor Tyler, of the Colum- 
bian Law School of Washington. Professor Tyler has 
added, besides the notes ordinarily added by editors, 
an introduction and a number of new chapters upon 
American phases of the subject. The same firm has 
also in press a new edition of Bump’s Fraudulent Con- 
veyances, and a second edition of Field’s Interna- 
tional Code, which contains a concise statement of the 
principles of international law.— John D. Parsons, 
Jr., has nearly ready an edition of McKean’s Practical 
Life Tables, which contain the rules and formulas for 
calculating dower interests, annuities, reversions, etc., 
and which have, ever since the case of Jackson v. Ed- 
wards, 7 Paige, 386, wherein these tables were referred 
to as authority, been regarded as the basis for resolving 
all questions covered by them. 


Not long ago it was a favorite amusement with peo- 
ple who delighted in a very mild kind of analysis 
to reckon up the number of Oxford first-class men 
amongst the cabinet ministers. Mr. Mowbray tried 
another plan at the meeting of the Incorporated Law 
Society, now being held at Oxford, and reckoned up 
the number of members holding office in the present 
government, who had received a legal education. Hav- 
ing referred to the majesty and political influence of 
the law, the right honorable member went on to ob- 
serve that the Earl of Beaconsfield ‘* had received his 
early training and owed much of his success to his 
being educated in a solicitor’s office. Besides the 
Prime Minister and the Lord Chancellor, the Secre- 
tary of State for the Home Department, Mr. Gathorne 
Hardy, and Mr. Ward Hunt had practiced at the Bar, 
and the Chancellor of the Exchequer was a barrister, 
although he had not practiced. And not only that, 
but when their friend, the Khedive of Egypt, was in 
difficulties they did not go into the city, but they sent 
out a barrister, his friend, Mr. Cave.’ These instances 
were quoted in proof of the important position occu- 
pied by the law in this country. After all, it is not to 
be wondered at that the majority of men who wish to 
take a prominent part in public affairs should desire 
to kuow something of the laws they have to deal with; 





and that, feeling this desire, they should, during some 
portion of their life, at least, form a connection more 
or less close with some one or other of the several 
bodies, where, in spite of all defects, a better knowl- 
edge of our laws may be gained than by any course of 
merely private study.—Law Times. 

A curious case of contempt of court, says the Paris 
correspondent of a daily paper, was recently disposed 
of in the Appeal Court at Douai. A workman named 
Bernard made an application against a sentence of six 
months’ imprisonment passed on him for throwing 
down some fences on his employer’s property. His 
argument was that he had pulled down a number of 
palings to revenge himself upon his master, who had 
dismissed him from his employment without cause. 
“The only reason for this step,’’ said Bernard, ‘‘ was 
that I was a nepublican and he is a Bonapartist.” 
Naturally the prisoner’s defense was not held to be 
sufficient to justify him in destroying property, and 
the judges confirmed the decision of the police court. 
It was at this point that Bernard rose and shook his 
fist in the faces of the judges, exclaiming, ‘‘ This is the 
kind of thing that we must expect so long as we are 
tried by such a pack of scoundrels.’’ The public prose- 
cutor instantly demanded the application of the law 
of contempt of court, and an addition of two years’ 
imprisonment was made to the original sentence. 
Judge Pratt, of Brooklyn, has placed the Continental 
Insurance Company in the hands of John J. Ander- 
son, of New York, receiver, on the ground that it is 
insolvent and has violated the insurance laws in not 
investing its reserved fund. 





We can vouch for the correctness of the following. 
A London solicitor, having issued a writ of summons 
for a country solicitor, and having served a copy on the 
defendant in London, receives, some days afterward, 
a visit from a well-dressed person, when the following 
conversation takes place between them: Visitor—I 
have called in the matter of L—— v. K——. The fact 
is, Mr. K. wants some time, and I have come to ask 
you not to proceed without letting me know that you 
intend todo so. Solicitor— Let me see, I forget the 
case; you are from —-? No answer. You are not 
the defendant? Visitor — Oh, no; he asked me to see 
you. I have called before in the case. Solicitor—Oh, 
I see; you are from his solicitor? Visitor— No; but 
I have been to the judgment office to inquire, and 
thought you would kindly write to me and let me 
know what you intended to do in the matter. Solici- 
tor — Then are you afriend of the defendant? Visi- 
tor— Well, yes; the fact is lam a law agent, and am 
acting for Mr. K. in some other matters. Solicitor — 
You are in effect acting as a solicitor, and are liable to 
a penalty of £50. Iam about the last man in the pro- 
fession you should have come to on such an errand. 
Good morning. If your client likes to call himself, or 
instruct a solicitor, I shall be happy to meet the wishes 
of either in any way I can. Visitor — Solicitor, in- 
deed; I never dreamt of acting as a solicitor. All I 
want you to —— Solicitor (interrupting) — Good morn- 
ing to you; good morning. Exit visitor. So much 
for the impudence of your well-dressed, self-styled 
law agents, who hover round the skirts of the profes- 
sion. We wish all professional men would follow the 
above solicitor, and would deal equally resolutely with 
“law agents ’’ who present themselves with such un- 
blushing effrontery.—Law Times. 
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CURRENT TOPICS. 
THE legal profession in New Zealand are, accord- 
ing to the New Zealand Jurist, in an un- 
fortunate position. It is said that the profession 
‘*suffers itself to be stripped of its acknowledged 
rights without a murmur; it allows the highest legal 
appointments to be made without the slightest refer- 
ence, and often in direct opposition to its views; it 
is powerless to obtain the most paltry concession 
from the government of the day, and its voice is 
heard only when some question of a purely local 
or personal character turns up for discussion.” 
What makes the matter worse is, that the ‘‘ Incor- 
porated Law Society” does nothing to interfere 
with this doleful condition of affairs, but makes 
known ‘‘its existence only by an occasional exhibi- 
tion of impotence, and for any practical services it 
renders the profession it might as well resolve itself 
at once into a society for the protection of animals, 
or any other society of a harmless and vaguely- 
We are, however, assured that 
the dawn of a better day is near, inasmuch as an 
attorney-general has been appointed with a seat in 
the Cabinet. We do not doubt that if the lawyers of 
New Zealand once get into the government they 
will hold their own, and secure to their profession 
a fair share of the official positions in that country. 


benevolent nature.” 


Every one who has had occasion to examine many 
of the briefs of counsel in cases before the appellate 
courts must have been frequently struck with the 
slovenly manner in which they are prepared and 
printed. There are, indeed, very many instances 
in which this is not the case, but we suspect such 
instances do not, to any extent, equal those to which 
our remark applies. There are certain rules prescribed 
for the proper construction of a brief, but these are 
more or less disregarded, sometimes through inad- 
vertence or carelessness, and sometimes, we must 
say, through inability to comply with them. The 
rules require the printing of cases to be in type of 
a certain size, and a margin of a specified breadth 
to be left. This condition is usually complied with, 
though the printing is sometimes wretched. In the 


preparation of the argument it is expected that the 
counsel will first give the facts of the action, verified 
by references to the printed case, and follow with a 
statement of what he understands, or rather wishes 


Vor. 14.— No. 19. 


the court to understand, to be the principles of law 
applicable thereto. This is, theoretically, an easy 
matter, but there are not a few counsel who argue 
cases on appeal who, if their printed arguments are 
an indication, do not know the difference between 
a legal proposition and an assertion of a fact. 
Statements of evidence, quotations from the ele- 
mentary text-books and head-notes of cases are fre- 
quently so intermingled that it must puzzle the 
courts to discover what the action is about, and we 
have no doubt that, in some instances, erroneous 
decisions have resulted from the blunders of coun- 
sel in presenting the case. A lawyer of some 
eminence who has met with more than a usual 
degree of success on appeal, once said that he 
spent most of the time he devoted to the prepara- 
tion of a brief to stating and arranging the facts; 
if they were all right the court needed but little 
assistance in applying the law. This remark might 
be remembered with advantage by those counsel 
who are fond of overwhelming the courts with 
authorities, 





There is one respect in which a great improvement 
could be made, not only in the briefs of counsel, but 
even in the opinions delivered by the courts, and 
that is, in the method of citing authorities. Some 
counsel, in citing cases, refer merely to the report and 
page, and do not name the case. This would be well 
enough if men were always accurate in remembering 
and putting down the figures, and if their writing was 
always such, that the figures could be rightly read. 
But all are fallible, and the chances are very great 
that, when an argument comes home from the 
printer, the Arabic numerals will be considerably 
varied from what their writer intended them to be. 
To prevent error, it is essential to name the case, 
and a neglect to do so is an indication of careless- 
ness, not to say laziness. In the citations of our 
State statutes, a reference to the Revised Statutes 
should always be made to the first edition, which 
can be easily done by observing the marginal paging, 
and all matter not contained in the first edition 
should be cited from the general statute, giving the 
year and chapter of the Session Laws. Citations 
from elementary books, where text does not change, 
should be from the paging of the first edition, and 
in other works liable to change the marginal paging 
should also be given. An attention to a few such 
details of this character would render the briefs fur- 
nished by counsel more intelligible to the courts, 
and of greater benefit to the parties on whose behalf 
they may be presented. 


The decision of the United States Supreme Court, 
in the insurance cases which we publish this week, 
and which we elsewhere notice, asserts the doctrine 
that by failure to pay the premiums falling due on a 





life insurance policy conditioned to become void, in 
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such event the policy is avoided, even though such 
failure was caused by the war, and without fault on 
the part of the assured. The doctrine of an equi- 
table right in the assured to claim compensation for 
the value of the policy is, however, sustained by only 
a bare majority. The main question, nevertheless, 
is settled, so far as the Federal courts are concerned, 
and we presume the courts of the different States 
will acquiesce in the rule laid down by the supreme 
tribunal, although they are not concluded by it as 
the only settlement of a question about which there 
must be necessarily much difference of opinion. — It 
is unfortunate for the southern holders of policies, 
that the payments made by them should be rendered 
of no avail by events in which many of them had 
no concern, but they are not the only sufferers from 
a misplaced faith, in the result of life insurance. 
There is a way to prevent a recurrence of such dis- 
asters, and that is for the applicant for insurance to 
insist on a condition, inserted in every policy, against 
forfeiture after a specified number of payments. 
This will be readily granted, as the business of life 
insurance is so profitable that the advantage accru- 
ing from forfeitures can be foregone and still leave 
a large margin of gain. 


The recent conference at Bremen held an interesting 
discussion upon the subject of Extradition, and re- 
ceived and adopted reports from committees upon 
Maritime Capture and Patent Law. These subjects 
and that of Bills of Exchange are of a kind peculiarly 
fitted for an International Code, inasmuch as the 
interests of different nations are all one way in 
respect to them, or nearly enough so to insure an 
acquiescence in such rules as the representatives of 
the different powers may agree upon. We, there- 
fore, trust to see the suggestions thrown out in the 
conference acted upon before many years. 

The people of Illinois cannot tolerate any judicial 
officer who will not, in his official acts and opinions, 
coincide with popular passion. Some years since 
a candidate for a judgeship was defeated at the 
polls, chiefly on the ground that he had, in a decision, 
preferred to adhere to the law, and would not sanc- 
tion an attempt, on the part of the Legislature, to 
defraud the railway corporations. An instance of 
the same spirit has lately been manifested in Chicago, 
A judge, before whom a murder trial took place, 
did not, in his judicial expression of opinion in re- 
lation to the guilt of the accused, harmonize with 
the prejudices of the people of the city. He has, 
in consequence, been requested to resign by a docu- 
ment wherein his course was condemned, bear- 
ing the signatures of a number of citizens, and 
which was published in the daily newspapers of the 
city. We do not know but that the judge may have 
deserved censure for the position taken by him at 
the trial in question, but we think that the method 








of correcting his error, taken by the populace, is 
wholly unjustifiable, and we trust he will take no 
notice of it, but continue to perform his judicial 
duties as heretofore. It is necessary, for the safety 
of individuals, that the judiciary be independent and 
above every influence, whether of parties or of the 
community at large, and any action looking toward 
a subjection of judicial officers to the control of popu- 
lar feeling in any case tends to destroy its inde- 
pendence. While the impulses of the people are 
generally right, they are often wrong, and mob law, 
whether expressed directly or through the courts, is 
always partial and unreasonable. As we said we 
hope the Chicago judge will hold on to his office, let 
come what may, and we think the bar of the country 
will sustain him. 


A justice of the peace has been convicted, in New 
Jersey, of malfeasance in office. He tried a person 
brought before him and imposed a fine of $5, which 
he pocketed. The offense was, it seems, not triable 
before him at all, he having only power to hold for 
a higher court. Offenses of the nature of the one in 
question are constantly committed by the inferior 
judiciary throughout the country, and, in nearly 
every instance, go unpunished. It is the justices’ 
courts which have given occasion for most of the 
censure which is lavished upon the bar. <A few 
examples, after the style of the New Jersey case, 
would do much to purify our lower courts and take 
away a cause of reproach to the bar. 


The Supreme Court, in the first department, have 
inaugurated a practice which, if it should be gener- 
ally adopted, will become a means of inducing 
students at law to thoroughly prepare themselves for 
their examination for admission. One of the appli- 
cants for admission to the bar, at the late General 
Term, passed so creditable an examination as to call 
forth a very favorable comment from the examining 
committee. The presiding judge, thereupon, him- 
self administered the attorney’s oath to this candi- 
date, leaving the remainder admitted to be sworn in 
by the clerk. 


The convention charged with organizing a State 
Bar Association is called to meet at the Assembly 
Chamber of the Capitol, in this city, on Tuesday, the 
21st of November, at half-past three o’clock in the 
afternoon. Delegates, to attend the convention, 
have been chosen from every judicial district, and 
as for each one named as delegate an alternate one 
was also chosen, there seems to be every assurance 
that all parts of the State will be well represented, 
and that this movement for organizing the bar will 
prove a success. The need of such an organization 
has been long manifest. It is not only the interest 
of the profession itself, but that of the community 
at large that will be beneficially effected by the 
bringing together of the bar. The lawyers, as a 
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class, are conservative, though not so in the direction 
of upholding ancient abuses, but in that of main- 
taining and cherishing every thing for which a better 
substitute is not offered. The tendency of the popu- 
lar mind is for change, no matter how such change 
may result, and there are plenty of demagogues who 
are willing to foster this tendency for their own ad- 
vantage. Against their efforts the bar, in times past, 
stood as a tower of strength, but in later years it has 
been less potent. The causes of this diminishing of 
power are well known, but we believe that the 
ground lost is being regained, and that with the suc- 
cessful establishment of a State Bar Association, 
the profession will again be placed in nearly its 
former position. Not that such an association will 
directly effect this, but it will, by its influence upon 
the bar itself, lead to the result. That such an 
organization will tend to create and enforce a higher 
standard of professional culture and professional 
morals, we cannot doubt, and such a consequence 
cannot help to raise the bar to its former place of 
But, in all that is attempted, the convention 
> and 


power. 
should adhere to the maxim, ‘‘ Festina lente,’ 
not anticipate too great immediate results, 


The counsel for Ann Ellza must have procured 
security, for we see that a sale has been made under 
the process for alimony issued against Brigham 
Young. It is said that the result of the sale was not 
sufficient to satisfy the amount of money ordered to 
be paid, so that a further seizure will be necessary. 
Is it not time that this legal farce should be closed? 
+ 

NOTES OF CASES. 

N the case of Continental Ins. Co. of Hartford, 
plaintiff in error, v. Delpinch, executor of Smith, 

a person whose life was insured in the company 
mentioned, by a policy condit:oned against suicide, 
was found drowned, not far from a fordway. It 
was claimed, by plaintiff below, that deceased had 
attempted to cross this fordway in a dark and fogg 
night, and, missing his way, lost his life. Owing to 
the position in which the body was found, the com- 
pny claimed that the deceased had probably come 
to his death through suicide, and gave as part of 
the proof of that fact that he was a believer in 
spiritualism. The court said that they were unable 
to see that his belief in spiritualism, or the fact 
that he believed he would enjoy ell the pleasures of 
this life after death, was evidence of suicide. ‘To 
conclude otherwise, is to assume that the expecta- 
tion of greater enjoyments in a future life than in 
this, creates a suicidal desire. If this reasoning be 
correct, it would follow that a devout Christian, 
who believes in a blessed, immortality, is more likely 
to commit suicide than one who believes in no God, 
and in no resurrection. The desire of self-preserva- 
tion is firmly imbedded in human nature. A legal 








conclusion of suicide ought not to be drawn from 





the mere fact of a belief in spiritualism.” The per- 


sonal effect of spiritualism, upon the mind, is con- 
sidered in Lyon v, Home, L. R., 6 Eq. 655, and in 
Robinson v. Adams, 62 Me. 369. In the latter case, 
which was upon the probate of a will, it was held 
that it was for the jury to determine how far the 
belief was founded on insane delusion, or would 
exercise undue influence in producing the will. 


Gray v. Boston Gas-light Company, 114 Mass. 
149, is an interesting case in its bearing upon the 
question, how far the owner of a building is respon- 
sible to a party who has been injured by reason of a 
defect or want of repair in the same, although he 
may not have caused or authorized such defect. The 
facts were these: The defendants attached to the 
chimney of a building owned by the plaintiff a tele- 
graph wire, without his permission, which caused 
the chimney, during a storm, to fall upon a team of 
horses which the owner was driving along the street, 
seriously injuring them. The owner of the horses 
then sued the plaintiff for damages, and he gave 
notice of the suit to the defendants. They denied 
their liability to respond in damages, and the plain- 
tiff settled with and paid the owner of the horses 
the damages for the injury to them, and then sued 
the defendants to recover the same of them. The 
court held, first, that the plaintiff, as owner of the 
house, was liable to the party injured, by reason of 
suffering the wire to remain for a considerable time 
attached to the chimney, which rendered it unsafe 
to persons passing along the street, although it was 
originally attached without his agency or consent, 
but that he would not have been liable if the act 
of attaching the wires had caused the chimney to 
fall. And they define his liability in these words: 
‘¢The owner of a building under his control and in 
his occupation is bound, as between himself and the 
public, to keep it in such proper and safe condition 
that travelers on the highway shall not suffer in- 
jury.” Vide, also, 1 Wash. R. Prop., 4th ed., 539. 
‘* And he is liable for the consequences of having 
neglected to do so, whether the unsafe condition 
was caused by himself or another.” Another inter- 
esting point was settled in the same case. The 
plaintiff and defendants being, as to the owner of 
the horses injured, liable as joint tortfeasors, the 
defendants insisted that the plaintiff could not hold 
them responsible to repay what he had been com- 
pelled to pay on account of the injury thereby 
occasioned. But the court held that, not being in 
pari delicto, the act of the defendants having been 
unauthorized by the plaintiff, the defendants could 
not avail themselves of the doctrine that where two 
tortfeasors are equally culpable, contribution does 
not lie in favor of one who has paid the damages 


against the other who joined in causing them, and 
that the plaintiff was entitled to recover in the 
present action. 
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AN INTERNATIONAL CODE. 


\ eee prospect of ultimate success in the scheme of 

enlisting the civilized nations of the earth into 
the adoption of a broad and liberal Code of Interna- 
tional Law is gaining the confidence of intelligent 
minds in each successive year. The ‘ Belgian 
News,” of the 7th of October, is before us, in which 
there is an interesting account of the meeting of the 
Congress for that purpose, at Bremen, in September, 
at which men of the first rank and respectability 
for learning, experience and sound discretion, from 
various nations, among which were, England, Scot- 
land, Denmark, Holland, Germany, Austria and the 
United States, came together to devise measures to 
remedy and supply the defects in the working of the 
present system, and bring before the public mind 
the importance of the subjects connected with such 
a Code. 

The Congress was received and entertained by 
the Senate and other dignitaries of Bremen, with 
marked expressions of respect, and held its meetings 
in the great conference room of the New Exchange, 
in that city. They were invited to a banquet by 
the Bremen local committee, at which a member of 
the German Parliament presided, assisted by the 
Burgomaster and President of the Senate, and at 
which ladies were present. 

It is expected that the Congress will next be held 
at Antwerp, in August, 1877. 

Among the subjects examined and discussed dur- 
ing its sessions were, Bills of Exchange, Extradi- 
tion, International Coinage, General Average, the 
Intercourse of Christian with non-Christian People, 
International Rules to prevent Collisions at sea, 
Maritime Tribunals and Maritime Captures. Sir 
Travers Twiss presided at the Congress, and the 
character of the men who composed it, as well as the 
subjects to which its discussions were directed, give 
assurance that the purposes at which they aimed 
were not only international, but of the highest prac- 
tical utility. In the present condition of the inter- 
course of nations, these subjects are constantly 
arising, and can only be regulated by treaties of a 
local or special character, or by a system of interna- 
tional law common to them all 

The remarks of the President upon this subject, 
and what may be accomplished by such Congresses 
as were then assembled, are entitled to much con- 
sideration. ‘‘They had laid the foundations of what 
might prove a useful scheme for assimilating the 
laws of different countries. With regard to Bills of 
Exchange, as regarded public international law, 
any amendments of the codes depended on the gov- 
ernments, and, in that respect, the past discussions 
might prove of great practical aid to the govern- 
ments with whom it rested to give them effect in con- 
And when we remember that the counselors 
and ministers of these governments are made up of 


cert.” 





just such men as have come together from time to 
time, in these International Code Congresses, of 
which this is the fourth in succession, who will 
doubt that their deliberations and their conclusions 
cannot fail to reach the action of the govern- 
ments themselves. It is idle to say that, whenever, 
in one day, one strong mind speaks to another, the 
appeal will be lost and unheeded. The nations are, 
every day, coming more and more directly into the 
category of a great republic, where the popular 
conviction is felt in the policy which they are to 
hold toward each other. 

We do not perceive that the subject of Arbitration 
was discussed at this session. So much has already 
been said upon the subject, that it may have been 
thought unnecessary to add any thing at this time. 
But the editorial remarks, in the same paper, upon 
‘*the enormous armaments of Europe,” show that it 
is a subject of present and lasting interest. “ Nearly 
the whole of this enormous sum is non-productive in 
peace and destructive in war. We cannot, therefore, 
be surprised at the general dissatisfaction expressed 
by all classes at these enormous and constantly in- 
creasing armaments. We trust that a union of the 
powers may, in future, settle all national disputes 
by a jury of nations, and allow the world to be 
peopled by a civilized community, ready to advance 
knowledge and Christianity over barbarous and un- 
peopled countries.” 

ee ae 
THE SUPREME COURT ON WAR AND LIFE 
INSURANCE. 

i division and subdivision of the Supreme 

Court of the United States, in its judgment as 
to the effect of the late war upon contracts of life 
insurance, which we publish on another page, de- 
prive it of that authoritative character which 
the judgments of that court usually have, and leaves 
the question, as it were, still an open one. The law 
and the logic of the majority are alike curious. Be- 
cause only the insured, and not the company, could, 
in any event, compel a revival, and because only the 
sick and dying would apply for a revival, therefore, 
although the condition to pay was a condition sub- 
sequent, a failure to pay, by reason of the war, was a 
forfeiture which absolutely terminated the contract ; 
but since this would work injustice to the insured, 
he may recover the ‘‘ equitable value” of his policy 
at the time when the forfeiture occurred. The 
Chief Justice agreed that the failure to pay put an 
end to the contract, but dissented as to the recovery 
of the ‘‘equitable value” of the policy. Mr. Jus- 
tice Strong agreed that the failure to pay terminated 
the policy, but because the condition to pay was a 
‘*condition precedent,” and not ‘‘ subsequent,” but 
the holding as to the ‘‘ equitable value” was ‘* in- 
comprehensible” to him. Mr. Justice Clifford and 
Mr. Justice Hunt dissented, upon the ground that 
the contract was suspended during the war. 
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Now, we do not purpose to notice, at any length, 
the decisions that have heretofore been made on the 
subject, but it may be well, in connection with the 
opinion of the Supreme Court, to indicate very 
briefly the grounds of the decisions pro and con. 
The question has come before the highest courts of 
several of the States, and has been differently decided, 
but the preponderance of authority is, that the con- 
tract was suspended by the war, and that it was re- 
vived by prompt tender after the restoration of peace. 
N.Y. Life Insurance Co. v. Clopton, 7 Bush, 179; 8. C., 
3 Am. Rep. 290; Manhattan Life Ins. Co. v. Warwick, 
20 Gratt. 614; 3 Am. Rep. 218; Statham v. N. Y. 
Life Ins. Oo., 45 Miss. 581; 8. C., 7 Am. Rep. 737; 
Cohen v. N. Y. Mutual Life Ins. Co., 50 N. Y. 610; 
10 Am. Rep. 522; Sands v. N. Y. Life Ins. Co., 50 
N. Y. 626; 10 Am. Rep. 535; Hamilton v. Mutual 
Life Ins. Co., 9 Blatchf. 234; Mutual Benefit Life 
Ins. Co. v. Atwood, 24 Gratt. 497; 8. C., 18 Am. 
Rep. 652; The Mutual Benefit Life Ins. Co. v. Hill- 
yard, 8 Vroom. 444; 8. C., 18 Am. Rep. 741. Ad- 
verse to these are, Dillard v. Manhattan Ins. Co., 44 
Ga. 119; 8. C., 9 Am. Rep. 167; O’Reily v. Mutual 
Life Ins. Co., 2 Abb. Pr. (N. 8.) 167; Tait v. N. Y. 
Life Ins. Co., 4 Big, Life and Acc. Ins. Rep. 479; 
and Worthington v. The Charter Oak Life Ins. Co., 
41 Conn. 372. 

In WV. Y. Life Ins. Co. v. Clopton, the condition to 
pay premiums was held to be a condition subsequent 
and also that, as by the public law, the company 
could not lawfully receive, any more than the assured 
could lawfully pay, the premiums during the war, the 
effect on the contract was the same as if the assured 
had offered to pay, and the company had refused. 

In Manhattan Life Ins. Co. v. Warwick, the court 
said: ‘*‘The company could not relieve itself from 
this obligation, or subject the other party to a for- 
feiture, by refusing to receive payment of a premi- 
um, or by hindering or preventing the other party 
from paying it, or by any disability, on its part, to 
receive it, and which prevented the payment which 
was not provided for in the contract.” 

In Hamilton v. The Mutual Life Ins. Co., Judge 
Blatchford, in an able and exhaustive opinion, says, 
speaking of the nature and character of such con- 
tracts: ‘‘The cases, in the books which are cited-on 
the part of the defendants, as enforcing strictly the 
rule, that a precedent condition on which, by con- 
tract, money is to be paid, must be absolutely com- 
plied with, were cases in which the impediment to 
performance existed solely on the part of him who 
was to be the actor in performance, and were not 
cases in which the impediment existed solely on the 
part of him who was to be the recipient of perform- 
ance, or was an impediment to both parties, jointly 
and equally in extent.” ‘‘The distinction,” he 


added, ‘‘is a sound one, and it would be gross injus- 
tice to apply to this case a rule, the reason of which 
has no application to it. It would be for the defend- 





ants, in effect, to say to Goodman (the insured) ‘ It 
was unlawful for us to receive from you your premi- 
ums; it would have been idle for you to have 
tendered them to us ; yet, as the contract was, that 
if you did not pay or tender them at the time speci- 
fied, the contract is forfeited, and our liability to 
pay you 1s at an end.’” ‘I do not believe,” he 
adds, ‘‘a defense of that kind, to a policy of life 
insurance, situated like the present one, was ever 
allowed by any court of justice in any civilized com- 
munity. I certainly shall not be the first judge to 
set a precedent of the kind.” 

In Statham v. The N. Y. Life Ins. Co., 45 Miss. 
581, the contract in which was involved in the first 
of the cases decided by the United States court, the 
premium due after the war commenced, and the only 
one not paid, in fact, before the death of the as- 
sured, was tendered to the resident agent, through 
whom the insurance had been effected, and was re- 
fused by him, for the reason that the war had put 
an end to his agency, and that for him to receive it 
would be an illegal act. The Mississippi court held, 
on demurrer, that the war did not terminate the 
agency, and that the tender was good. 

The Court of Appeals of New York, in Cohen’s 
case and Sands’ case, supra, the Court of Appeals 
of New Jersey, in Hillyard’s case, and the Court of 
Appeals of Virginia, in Atwood’s case, considered 
the question at great length, and placed their decis- 
ions upon the ground that a condition to pay the 
premiums was a condition subsequent, and, in 
accordance with the principles of law governing 
such contracts, was suspended during the war. 

Dillard v. Manhattan Life Ins. Co., decided by the 
Supreme Court of Georgia, was the first case (except 
the Special Term decision, in O’ Reily’s case, which 
really turned on a question of jurisdiction), reaching 
a conclusion adverse to those stated above, but the 
ground and the only ground of the decision was, 
that the payment of premiums was strictly a con- 
dition precedent, and, being so, neither illegality 
nor impossibility of performance would excuse it. 

In Tait v. The N. Y. Life Ins, Co., Judge Emmons 
also regarded the condition to pay a condition pre- 
cedent, and, therefore, to be strictly complied with, 
but he denied a recovery, ‘‘ upon the sole ground that 
the contract became unlawful, and was discharged the 
moment the parties became public enemies,” an opinion 
which, we believe, he alone has expressed, 

In Worthington v. Charter Oak Life Ins. Oo., 41 
Conn. 872, the question was considered at great 
length, and decided by a divided court, three to two, 
The condition to pay was held to be a condition pre- 
eedent. Carpenter, J., said: “Future insurance 
is not an existing fact, and cannot exist except upon 
the payment of the premium. As to that, it is clearly 
a condition precedent. The war, preventing its per- 
formance, dissolved that part of the contract.” 

We do not attempt to give all the points decided 
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in the cases, nor even the substance of the argu- 
ments. Our purpose is to show, in a general way, 
+ke ground on which the cases turned. But enough 
has been given to show that the judgment of the 
Supreme Court stands alone, and unsupported by 
any adjudication directly on the question. The 
cases agreeing with it, in the conclusion that the 
war did not excuse non-payment, reached that con- 
clusion on the ground that the condition to pay was 
a condition precedent, which the Supreme Court 
denies; while in none of the cases is there an in- 
timation of any right to recover the ‘‘ equitable 
values” of the policies. As to the State courts, the 
decision is like that somewhat famous Irish judg- 
ment in which two of the three judges having 
arrived at adverse conclusions, the third agreed 
with the first, for the reasons stated by the second. 
Whatever may be the apparent equities of the 
conclusion of the Supreme Court, the practical result 
is entirely in favor of the companies, and more 
especially so as in most, if not all, the claims against 
them for ‘‘equitable values” are covered by the 
mantle of the Statute of Limitations. 
——__>___——- 
INTERNATIONAL LAW. 


MARITIME CAPTURE, 
Law. 
A’ the recent Conference of the Association for the 
Reform and Codification of the Law of Nations, 
held at Bremen, an interesting discussion was had 
upon the subject of Extradition, of which the follow- 
ing is a brief summary: 

Dr. Jaques, of Vienna, opened the debate by giving 
a summary of the points raised. These he stated as 
follows: ‘‘ May a country punish according to its penal 
law its own subjects or aliens within its territory for 
crimes committed by such against a foreign and 
friendly State, and withiu what limits?’’ This was 
the proposition M. A. A. de Pinto raised in his mé- 
moirs, read and discussed at the Hague. After point- 
ing out the reasons in support of the conclusions ar- 
rived at, Dr. Jaques summed up, in the words of the 
report: “1. A State ought to punish wrong-doers, sub- 
jects or aliens, for false coining, forgeries, perjury, and 
some other grave crimes, provided the wrongs done 
are punishable in both States. 2. Conspiracies against 
the chief of a foreign government, its constitution, or 
acts of violence against the territory or citizens of a 
friendly State. 3. Illicit acts done in a neutral State, 
in time of war, against one of the belligerents. 4. 
Provoking wrongful acts against a foreign State. And, 
lastly, all persons who, in a foreign country, to the in- 
jury of a foreign State, are guilty of any of the above- 
named crimes, political offenses excepted.’’ 

The second report was upon a mémoire of M. F. B. 
Coninck Lufsting, judge of the Supreme Court. The 
reporter concluded as follows: ‘That extradition 
shall not be allowed for any act done in political com- 
motion or civil war, unless such act be justifiable 
if judged by the jus gentium.” Mr. J. Macdonel 
thought that extradition should apply to all offenses, 
not excepting political offenses, irrespective of reci- 
procity. He thought it difficult to draw a just line be- 
tween the offenses fit for extradition, and the offenses 
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not so fit. Professor Goos, of Copenhagen, suggested 


that until, by agreement among different governments, 
crimes were defined, it would be almost impossible to 
establish a general rule; and that, therefore, it would 
be better in the meantime not to pass resolutions, but 
to take information. Professor Birkbeck objected to 
the conclusions of Mr. Macdonel as unsound and im- 
practicable. If followed, they would enable a foreign 
government to demand the extradition of any emi- 
nent refugee on the most trivial grounds. Dr. Jaques, 
of Vienna, in fine, said the subject was too difficult for 
him to argue on the meager materials they possessed. 
He agreed with Professor Goos that the time was not 
yet come to frame resolutions on so complicated a 
subject. Mr. J.H. Palmer, Q. C., proposed that a com- 
mittee be appointed to consider the question, which 
was agreed to. 

The discussion of the subject of Maritime Capture 
was briefly as follows: Professor Sheldon Amos 
opened with the following motion: ‘ Considering the 
recent progress of sound economical doctrines and 
the change in the art of war, this conference con- 
siders the subject of exempting private property at sea 
from capture is one eminently deserving the atten- 
tion of the association, and commends the further 
discussion of it to future conferences.’’ There were 
four reasons, he said, in favor of exempting private 
property at sea from capture: 1. The same principles 
applied to capture of private property at sea as on 
land. 2. Modern economic doctrines in respect of the 
mutual interdependence of States, and the general 
loss entailed upon all through the losses of each. 3. 
The change is an inexorable and logical consequence 
of the Declaration of Paris of 1856. 4. The change is 
favorable to preventing wars through limiting the 
acrimony they occasion, and making war and its re- 
sults matters of calculation beforehand instead of a 
gambling transaction. It was impossible, Mr. Amos 
said, at a conference of this nature, to base an argu- 
ment either for or against a proposed measure of re- 
form on the presumed exclusive interest of any single 
State. The only State which had professed to have 
a permanent interest in favor of the capture of pri- 
vate property at seawas England. The far greater ex- 
tent of her mercantile navy over that of other nations 
would make her total gain in exemption from injury 
far exceed her loss of power through the restrictions 
imposed on her. It was a great economic princi- 
ple that every country was enriched by the general 
wealth of its neighbors. Maritime capture was in di- 
rect violation of this principle. In short, the aboli- 
tion of the capture of private property at sea was not 
only required as just and human; it was also the di- 
rect interest of all nations that it should be brought 
about. Mr. Meier, of Bremen, spoke in its favor; and 
Mr. Richard, quoting the opinions of Messrs. Cobden, 
Baring and Bright, and mentioning that many im- 
portant chambers of commerce were in favor of Eng- 
land’s joining with other nations inexempting private 
property from capture, said it was likely that a mea- 
sure would be brought before Parliament next session 
for this purpose. Mr. T. Barclay, without opposing the 
consideration of the question of maritime capture, 
thought the proposition of Professor Amos implied 
the unanimous belief of the conference in the reasons 
for which the proposition was placed before it. The 
words he objected to were, “considering the recent 
progress of sound economical doctrines and the 
change in the art of war.’’ These words were equiva- 
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lent to a resolution on the question by the association, 
while all the association meant to do, and all that Pro- 
fessor Amos had said he wanted, was the discussion 
of the subject next year. What were the sound 
economic principles? Mr. Amos had given an instance, 
but it was neither quite recent nor quite sound; and 
as for maritime capture being a violation of economic 
principles, war generally was a violation of economic 
principles, and maritime capture had no special quality 
in that respect. What change in the art of war had 
made it advisable for England to keep her fleet unem- 
ployed? Professor Amos had said that if our ships 
of commerce were in no danger of capture, our fleet 
would be unhampered. Unhampered to do what? 
There would be probably soon not a point on the Ger- 
man or French cost which in time of war the English 
navy would dare to approach. Would an inferior fleet 
come from under shelter to a trial of strength with the 
best fleet known? Professor Amos had spoken of the 
interests of peace in connection with the abolition of 
maritime capture. The opposite appeared to Mr. Bar- 
clay unquestionable. It was only by material priva- 
tion that a nation could be made to feel the effects of 
war and the advantages of peace. In fine, if the word- 
ing of the motion were not otherwise changed so that 
no opinion on the question should be expressed, he 
would move an amendment excluding the words to 
which he objected. Mr. Murray thought the exemp- 
tion of neutral property from capture was the logical 
consequence of the Declaration of Paris. He proposed 
that au opinion should be taken at once on the subject, 
seeing that it would come, as Mr. Richard had said, 
next session before the House of Commons. Sir Tra- 
vers Twiss reminded Mr. Murray that a hasty expres- 
sion of opinion was useless, and calculated to injure 
the association. Mr. Freeland thought with Mr. Bar- 
clay, that Professor Amos’s motion implied a foregone 
conclusion. He had prepared an amendment, which 
Professor Amos would accept: ‘‘ That having regard to 
the vast importance of the interests of commerce and 
humanity, which are involved in the question of mari- 
time capture, this conference earnestly commen@s this 
question to the consideration of future conferences.” 

A sub-committee on international patent law, form- 
ing part of the committee on the subject of Copy- 
right, Patent Right, and Coinage, appointed at the last 
conference, and consisting of J. Hinde Palmer, chair- 
man, H. D. Jencken, R. E. Webster, Wm. Lloyd 
Wise and Joseph G. Alexander, Secretary, made the 
following report upon the subject committed for their 
consideration : 

We have had under our consideration the subject of 
assimilation of the patent laws of various nations, in 
connection both with the paper of Mr. Lloyd Wise 
referred to us last year, and with the resolutions of the 
International Patent Congress, held at Vienna in 1873. 
A copy of the first three of these resolutions, excluding 
only some formal ones, relating to a permanent commit- 
tee which has practically ceased to exist, accompanies 
this report. We consider it to be abundantly established 
by experience, that it is for the commercial interest of 
every nation to grant protection in the shape of pat- 
ents to inventors. But, in these times of international 
intercourse, the patent granted in one country may 
become to some extent a restriction, unprofitable and 
obstructive, if the same invention, without limitation 
or increase in price, becomes in an adjoining country 
common property; although a country offering the 
protection of a patent law will usually obtain the 





earliest benefit of new inventions. Hence the wide- 
spread practice of patenting the same invention in sev- 
eral countries, and the necessity for assimilation of the 
law of patents in the different civilized States. ° Un- 
less some common principle be agreed upon, it is evi- 
dent that much of the benefits of patents will be lost, 
by their being granted in one country, whilst they are 
refused, or granted upon wholly different conditions, 
in another. For by such inequalities the reward by 
which the inventor is stimulated to exercise his inge- 
nuity for the benefit of the commercial world at large 
is rendered precarious, and the stimulus becomes less 
powerful. 

Influenced by these considerations, the congress at 
Vienna, in its second resolution, laid down certain 
principles as the basis of a model patent law, to which 
future legislation on the subject should conform. That 
congress was a very influential and representative 
body, including many eminent patent lawyers, invent- 
ors, and manufacturers, and other authorized persons 
from the different civilized States, and we do not think 
it would be advisable to depart from the general prin- 
ciples then laid down. We, therefore, recommend that 
in any action taken by this society in favor of the 
assimilation of patent laws, the Vienna resolution 
should be adhered to as a basis, though it may be 
necessary to supplement the principles there enunci- 
ated by some others. In particular, it may probably 
be found desirable to embody in the framework al- 
ready sketched out, some suggestions to be found in 
Mr. Lloyd Wise’s paper,among which may be indicated, 
first, that the preliminary examination mentioned in 
clause C of the resolution already referred to, should 
be limited in its scope to the questions whether the 
specifications are clear, and whether the invention is 
open to objection, as being contrary to morality, or 
wanting in novelty, regard being had to prior publica- 
tions; secondly, that an adverse report should not 
disentitle the applicant to a patent, except in cases of 
fraud, or where the invention is contrary to morality ; 
thirdly, that if the applicant specifies the prior 
matter found by the examiners, and clearly defines 
what he, nevertheless, claims as his invention, no 
adverse report should be published. 

At the present time there are two important coun- 
tries which have no patent laws, Holland and Switzer- 
land. In Holland, where a patent law existed until 
1869, there is evidence that it was repealed because of 
its defects as a measure, and vot because the principle 
of rewarding inventors iu this way was considered 
objectionable per se. In Germany, a draft law founded 
on the second resolution of the Vienna congress is now 
under the consideration of the government, for embod- 
iment in the revised code of the empire. In England, 
a bill for the modification of the existing patent law 
has been twice before Parliament, but has not yet been 
discussed in the House of Commons. It has met with 
great opposition from inventors, manufacturers, and 
others. The patent laws of several other countries are 
far from conforming to the principles enunciated at 
Vienna; but, as far as we are aware, the only bodies 
which are doing any thing to carry out the resolutions 
of the Vienna congress, are the committee in Germany 
which prepared the draft law just spoken of, and a 
committee in London, of which Dr. C. W. Siemens, F. 
R. S., is chairman. 

We therefore suggest that a committee be appointed 
by the conference to deal with the subject of patent 
laws alone, with power to add to its number, and 
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especially to invite the co-operation of persons who 
have already devoted themselves to this subject, and 
may be willing to join our association. 

That such committee be empowered to take such steps 
as they may think desirable in promoting the reform 
and assimilation of patent laws on the basis of the 
resolutions of the Vienna conference, amplified by any 
additions they may consider necessary to the equitable 
working of the system, and in bringing the subject 
before the attention of the governments and people of 
the various civilized States, including in particular 
those of Holland and Switzerland. 

We hope that in this way a comprehensive and effi- 
cient committee may be formed, capable of satisfac- 
torily dealing with this important practical question. 


Copy of the First Three Resolutions of the Vienna Pat- 
ent Congress. 


1. That protection of inventions should be guaran- 
teed by the laws of all civilized nations, because: — 
(a.) The sense of right among civilized nations demands 

the legal protection of intellectual work. 

(b.) This protection affords, under the condition of a 
complete specification and publication of the in- 
vention, the only practical and effective means 
of introducing new technical methods without 
loss of time, and in a reliable manner, to the 
general knowledge of the public. 

(c.) The protection of invention renders the labor of 
the inventor remunerative, and induces thereby 
competent men to devote time and means to the 
introduction and practical application of new 
and useful technical methods and improvements, 
and attracts capital from abroad, which, in the 
absence of patent protection, will find means of 
secure investment elsewhere. 

(d.) By the obligatory complete publication of the 
patented invention, the great sacrifice of time 
and of money which the technical application 
would otherwise impose upon the industry of all 
countries will be considerably lessened. 

(e.) By the protection of invention, secrecy of manu- 
facture, which is oue of the greatest enemies of 
industrial progress, will lose its chief support. 

(f.) Great injury will be inflicted on countries which 
have no rational patent laws, by the native in- 
ventive talent emigrating to more congenial 
countries where their labor is legally protected. 

(g.) Experience shows that the holder of a patent will 
make the most effectual exertions for a speedy 
introduction of his invention. 

2. An effective and useful patent law should be based 
on the following principles: 

A. Only the inventor himself, or his legal representa- 
tive, should be entitled to a patent. 

B. A patent should not be refused to a foreigner. 

C. It is advisable, in carrying out these principles, to 

introduce a system of preliminary examination. 

. A patent should be granted either for a term of 

fifteen years, or be permitted to be extended to 
such a term. 

E. Simultaneously with the issue of a patent, a com- 
plete publication of the same should take place, 
rendering the technical application of the inven- 
tion possible. 

F. The expense of obtaining a patent should be mod- 
erate; but, in the interest of the inventor, a pro- 
gressive scale of fees should be established, in- 
ducing him to abandon a useless patent. 


o 





G. Facilities should be given, by a well-organized 
patent office, to obtain in an easy manner the 
contents of the specification of a patent, as well 
as to ascertain what patents are still in force. 

H. It is advisable to establish regulations, according 
to which the patentee should be compelled, in 
cases in which the public interest may require it, 
to allow the use of his invention to all suitable 
applicants for an adequate compensation. 

I. The non-application of an invention in one country 
shall not involve the forfeiture of the patent, if 
the patented invention has been carried into 
practice at all, and if it has been rendered possi- 
ble for the inhabitants of such country to pur- 
chase and make use of the invention. 

K. In all other respects, and particularly as regards 
the proceedings in the granting of patents, the 
congress refers to the English, American, and 
Belgian patent laws, and to the draft of a patent 
law prepared for Germany by the Society of 
German Engineers. 

8. Considering the great differences in present pat- 
ent administration, and the altered international com- 
mercial relations, the necessity of reform is evident; 
and it is of pressing moment that governments should 
endeavor to bring about an international understand- 
ing upon patent protection as soon as possible. 








> 
ACTIONS FOR NEGLIGENTLY CAUSING 
DEATH. 


THE Solicitors’ Journal says that the question as to 

the right of the executor of a person killed by neg- 
ligence to bring an action, quite independently of 
Lord Campbell's act (9 & 10 Vict., c. 93), to recover for 
damage to the estate of the deceased resulting from 
the act of negligence, has recently come into consid- 
erable prominence. In Bradshaw v. Lancashire and 
Yorkshire Railway Company, 23 W. R. 310, L. R., 10 
C. P. 189, the Court of Common Pleas (Grove and 
Denman, JJ.), both on principle and upon authorities 
which we shall refer to presently, was of opinion that 
such an action lay; in the very recent case of Leggott 
v. Great Northern Railway Company, 24 W. R. 740, L. 
R., 1 Q. B. D. 599, the Queen’s Bench Division (Mellor 
and Quain, JJ.) thought otherwise, although following 
and giving effect to the authority of the case in the 
Common Pleas. The nature of the supposed action 
may be seen from the statement of claim in Leggott’s 
ease. The administratrix of Mr. Leggott sets out that, 
in consequence of certain injuries, Mr. Leggott was 
entirely unable to attend to his business from the day 
of the accident to the day of his death, and incurred 
expense in providing other persons to manage his busi- 
ness, whereby both the profits and the good will of his 
business were impaired. The notion that the executor 
cannot sue for such damages seems to have arisen, as 
we have before pointed out, from the circumstance 
that an action for negligence is commonly thought of 
as an action in tort, to which the maxim ‘* Actio per- 
sonalis moritur cum persond” applies. The action is 
really, of course, for a breach of contract occurring 
in the life-time of the testator, but which ultimately 
caused his death. That an action lay in this case was 
settled so long ago as Knight v. Quarles, 2B. & B. 102, 
where the court observed, ‘If a man contracted fora 
safe conveyance by a coach, and sustained an injury 
by a fall, by which his means of improving his per- 
sonal property were destroyed, and that property in 
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consequence injured, it could not be doubted that his 
executor might sue in asswmpsit for the consequences 
of the coach proprietor’s breach of contract.’’ There 
is, moreover, a dictum of Willes, J., in Alton v. Mid- 
land Railway Company, 19 C. B. (N. 8.) 242, to the 
same effect, and, as is pointed out by Denman, J., in 
Bradshaw v. Lancashire and Yorkshire Railway Com- 
pany, the opinion of the late Mr. Justice Vaughan 
Williams was clearly that the action is maintainable. 
See 1 Williams on Executors, 798. Considering the 
great importance of the point to railway companies, 
it is not long likely to remain undecided by the Court 
of Appeal. The further point raised in Leggott v. 
Great Northern Railway Company, whether or not an 
adverse verdict in an action under Lord Campbell’s 
act operates as an estoppel if the executor proceeds 
again for **damage to the estate,’’ the Queen’s Bench 
Division decided unhesitatingly in favor of the ex- 


ecutor. 
———_  >--—__-_— 


EFFECT OF WAR ON LIFE INSURANCE. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


THE New YorRK LIFE INSURANCE COMPANY, appel- 
lant, v. STATHAM AND OTHERS.* 


A policy of life assurance which stipulates forthe payment 
of an annual premium by the assured, with a condition to 
be void on non-payment, is not an insurance from year 
to year like a common fire policy; but the premiums 
constitute an annuity, the whole of which is the con- 
sideration for the entire assurance for life; and the 
condition is a condition subsequent, making void the 
policy by its non-performance. 

But the time of payment in such policies is material, and 
of the essence of the contract; and failure to pay in- 
volves an absolute forfeiture, which cannot be relieved 
against in equity. 

If failure to pay the annual premium be caused by the in- 
tervention of war between the territories in which the 
insurance oommnene and the assured respectively re- 
side, which makes it unlawful for them to hold inter- 
course, the policy is nevertheless forfeited if the com- 
pany insist on the condition; but in such case the as- 
sured is entitled to the equitable value of the policy 
arising from the premiums actually paid. 

This equitable value is the difference between the cost of 
a new policy and the present value of the premiums 
yet to be paid on the forfeited policy when the forfeit- 
ure occurred, and may be recovered in an action at law 
or suit in equity. 

The doctrine of revival of contracts, suspended during 
the war, is one based on considerations of equity and 
justice, and cannot be invoked to revive a contract 
which it would be unjust or inequitable to revive — as 
where time is of the essence of the contract, or the 
parties cannot be made equal. 

The average rate of mortality is the fundamental basis of 
life assurance, and as this is subverted by giving to the 
assured the option to revive their policies or not after 
they have been Supenees by a war (since none but the 
sick and dying would apply), it would be unjust to com- 
pel a revival against the company. 


PPEAL from the Circuit Court of the United States 
for the Southern District of Mississippi. 
Mr. Justice BRADLEY delivered the opinion of the 
court. 
The first of these cases is a bill in equity filed to re- 
cover the amount of a policy of life assurance, granted 
by the defeudants (now plaintiffs in error) in 1851, on 





* The other cases decided at the same time were: 

The New York Life Insurance Company, plaintiff in error, 
v. Charlotte Seyms. In error to the Circuit Court of the 
United States for the Southern District of Mississippi. 

The Manhattan Life Insurance Company, plaintiff in error, 
v. R. 8S. Buck, executor of Charles L. Buck, deceased. In error 
to the Circuit Court of the United States for the Southern 
District of Mississippi. 





the life of Dr. A. D. Statham, of Mississippi, from the 
proceeds of certain funds belonging to the defendants 
attached in the hands of their agent at Jackson, in 
that State. It appears from the statemeuts of the bill 
that the annual premiums accruing on the policy were 
all regularly paid until the breaking out of the late 
civil war; but that, in consequence of that event, the 
premium due on the 8th of December, 1861, was not 
paid, the parties assured being residents of Missis- 
sippi, and the defendants a corporation of New York. 
Dr. Statham died in July, 1862. 

The second case is an action at law brought in the 
same court against the same defendants to recover the 
amount of a policy issued in 1859 on the life of one 
Henry S. Seyms, the husband of the plaintiff. In 
this case also the premiums had been paid until the 
breaking out of the war, when by reason thereof they 
ceased to be paid, the plaintiff and her husband be- 
ing residents of Mississippi. Seyms died in May, 
1862. 

The third case is a similar action at law brought in 
the same court against the Manhattan Life Insur- 
ance Company of New York to recover the amount 
of a policy issued by them in 1858 on the life of C. 
L. Buck, of Vicksburg, Mississippi; the circum- 
stances being substantially the same as in the other 
cases. 

The policies in all the cases were in the usual form 
of such instruments, declaring that the company, in 
consideration of a certain specified sum to them 
in hand paid by the assured, and of an annual pre- 
mium of the same amount to be paid on the same 
day and month in every year during the continuance 
of the policy, did assure the life of the party named, ina 
specified amount, for the term of his natural life. The 
policies contained various conditions upon the breach 
of which they were to be null and void; and amongst 
others the following: ‘*‘ That in case the said [assured] 
shall not pay the said premium on or before the sev- 
eral days hereinbefore mentioned for the payment 
thereof, then and in every such case the said com- 
pany shall not be liable to the payment of the sum in- 
sured, or in any part thereof, and this policy shall cease 
and determine.’’ The Manhattan policy contained 
the additional provision, that in every case where the 
policy should cease or become null and void, all pre- 
vious payments made thereon should be forfeited to 
the company. 

The non-payment of the premiums in arrear was set 
up in bar of the actions, and the plaintiffs respectively 
relied on the existence of the war as an excuse, offer- 
ing to deduct the premiums in arrear from the amounts 
of the policies. 

We agree with the court below that the contract is 
not an assurance for a single year, with a privilege of 
renewal from year to year by paying the annual pre- 
mium, but that it is an entire contract of assurance 
for life, subject to discontinuance and forfeiture for 
non-payment of any of the stipulated premiums. 
Such is the form of the contract, and such is its char- 
acter. It has been contended that the payment of each 
premium is in the consideration for insurance during 
the next following year —as in fire policies. But the 
position is untenable. It often happens that the as- 
sured pays the entire premium in advance, or in five, 
ten, or twenty annual installments. Such install- 
ments are clearly not intended as the cousideration 
for the respective years in which they are paid; for, 
after they are all paid, the policy stands good for the 
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balance of the life insured, without any further pay- 
ment. Each installment is, in fact, part consideration 
of the entire insurance for life. It is the same thing, 
where the annual premiums are spread over the 
whole life. The value of assurance for one year of a 
man’s life when he is young, strong, and healthy, is 
manifestly not the same as when he is old and de- 
crepit. There is no proper relation between the an- 
nual premium and the risk of assurance for the year 
in which it is paid. This idea of assurance from year 
to year is the suggestion of ingenious counsel. The 
annual premiums are an annuity, the present value of 
which is calculated to correspond with the present 
value of the amount assured, a reasonable percentage 
being added to the premiums to cover expenses and 
contingencies. The whole premiums are balanced 
against the whole insurance. 

But whilst this is true, it must be conceded that 
promptness of payment is essential in the business of 
life insurance. All the calculations of the insurance 
company are based on the hypothesis of prompt pay- 
meuts. They not only calculate on the receipt of the 
premiums when due, but on compounding interest 
upon them. It is on this basis that they are enabled 
to offer assurance at the favorable rates they do. For- 
feiture for non-payment is a necessary means of pro- 
tecting themselves from embarrassment. Unless it 
were enforceable the business would be thrown into 
utter confusion. It is like the forfeiture of shares in 
mining enterprises, and all other hazardous undertak- 
ings. There must be power to cut off unprofitable 
members or the success of the whole scheme is endan- 
gered. The insured parties are associates in a great 
scheme. This associated relation exists whether the 
company be a mutual one or not. Each is interested in 
the engagements of all; forjout of the co-existence of 
many risks arises the law of average which underlies 
the whole business. An essential feature of this 
scheme is the mathematical calculations referred to, 
on which the premiums and amounts assured are 
based. And these calculations, again, are based on 
the assumption of average mortality and of prompt 
payments and compound interest thereon. Delin- 
quency cannot be tolerated nor redeemed, except at 
the option of the company. This has always been the 
understanding and the practice in this department of 
business. Some companies, it is true, accord a grace 
of thirty days, or other fixed period, within which the 
premium in arrear may be paid on certain conditions 
of continued good health, etc. But this is a matter of 
stipulation, or of discretion, on the part of the particu- 
lar company. When no stipulation exists it is the 
general understanding that time is material, and that 
the forfeiture is absolute if the premium be not paid. 
The extraordinary and even desperate efforts some- 
times made, when an insured person is in extremis to 
meet a premium coming due, demonstrates the com- 
mon view of this matter. 

The case therefore is one in which time is material 
and of the essence of the contract. Non-payment at 
the day involves absvlute forfeiture, if such be the 
terms of the contract, as is the case here. Courts can- 
not with safety vary the stipulation of the parties by 
introducing equities for the relief of the insured 
against their own negligence. 

But the court below bases its decision on the as- 
sumption that when performance of the condition be- 
comes illegal in consequence of the prevalence of 
public war, it is excused, and forfeiture does not 








ensue. It supposes the contract to have been sus- 
pended during the war, and to have revived with all 
its force when the war ended. Such a suspension and 
revival do take place in the case of ordinary debts. 
But have they ever been known to take place in the 
case of executory contracts in which time is material ? 
If a Texas merchant had contracted to furnish some 
northern explorer a thousand cans of preserved meat 
by acertain day, so as to be ready for his departure 
for the North Pole, and was prevented from furnish- 
ing it by the civil war, would the contract still be good 
at the close of the war, five years afterward, and after 
the return of the expedition? If the proprietor of a 
Tennessee quarry had agreed, in 1860, to furnish, dur- 
ing the two following years, 10,000 cubic feet of marble 
for the construction of a building in Cincinnati, could 
he have claimed to perform the contract in 1865, on 
the ground that the war prevented an earlier perform- 
ance? 

The truth is, that the doctrine of the revival of con- 
tracts, suspended during the war, is one based on con- 
siderations of equity and justice, and cannot be in- 
voked to revive a contract which it would be unjust 
or inequitable to revive. 

In the case of life insurance, besides the materiality 
of time in the performance of the contract, another 
strong reason exists why the policy should not be re- 
vived. The parties do not stand on equal ground in 
reference to such a revival. It would operate most 
unjustly against the company. The business of in- 
surance is founded on the law of averages; that of life 
insurance eminently so. The average rate of mortal- 
ity is the basis on which it rests. By spreading their 
risks over a large number of cases, the companies cal- 
culate on this average with reasonable certainty and 
safety. Any thing that interferes with it deranges 
the security of the business. If every policy lapsed 
by reason of the war should be revived, and all the 
back premiums should be paid, the companies would 
have the benefit of this average amount of risk. But 
the good risks are never heard from; only the bad are 
sought to be revived —where the person insured is 
either dead or dying. Those in health can get new 
policies cheaper than to pay arrearages on the old. To 
enforce a revival of the bad cases, whilst the company 
necessarily lose the cases which are desirable, would 
be manifestly unjust. An insured person, as before 
stated, does not stand isolated and alone. His case is 
connected with, and co-related to, the cases of all 
others insured by the same company. The nature of 
the business, as a whole, must be looked at to under- 
stand the general equities of the parties. 

We are of opinion, therefore, that an action cannot 
be maintained for the amount assured on a policy of 
life insurance forfeited (like those in question) by 
non-payment of the premium, even though the pay- 
ment was prevented by the existence of the war. 

The question then arises, must the insured lose all 
the money which has been paid for premiums on their 
respective policies? If they must, they will sustain 
an equal injustice to that which the companies would 
sustain by reviving the policies. At the very first 
blush it seems manifest that justice requires that they 
should have some compensation or return for the 
money already paid, otherwise the companies would 
be the gainers from their loss; and that from a cause 
frum which neither party is to blame. The case may 
be illustrated thus: Suppose an inhabitant of Georgia 
had bargained for a house situated in a northern city, 
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to be paid for by installments, and no title to be made 
until all the installments were paid, with a condition 
that on the failure to pay any of the installments when 
due, the contract should be at an end and the previous 
payments forfeited; and suppose that this condition 
was declared by the parties to be absolute and the time 
of payment material. Nowif some of the installments 
were paid before the war,and others accruing during the 
war were not paid, the contract, as an executory one, 
was at anend. If the necessities of the vendor obliged 
him to avail himself of the condition and to re-sell the 
property to another party, would it be just for him to 
retain the money he had received? Perhaps it might 
be just if the failure to pay had been voluntary, or 
could, by possibility, have been avoided. But it was 
caused by an event beyond the control of either party 
—an event which made it unlawful to pay. In such 
case, whilst it would be unjust, after the war, to en- 
force the contract as an executory one against the 
vendor, contrary to his will, it would be equally un- 
just in him, treating it as ended, to insist upon the 
forfeiture of the money already paid on it. An equi- 
table right to some compensation or return for previous 
payments would clearly result from the circumstances 
of the case. The money paid by the purchaser, sub- 
ject to the value of any possession which he may have 
enjoyed, should ex @quo et bono be returned to him. 
This would clearly be demanded by justice and right. 

And so, in the present case, whilst the insurance 
company has aright to insist on the materiality of 
time in the condition of payment of premiums, and to 
hold the contract ended by reason of non-payment, 
they cannot, with any fairness, insist upon the condi- 
tion, as it regards the forfeiture of the premiums 
already paid. That would be clearly unjust and in- 
equitable. The insured has an equitable right to have 
this amount restored to him, subject to a deduction 
for the value of the assurance enjoyed by him whilst 
the policy was in existence. In other words, he is 
fairly entitled to have the equitable value of his 
policy. 

As before suggested, the annual premiums are not 
the consideration of assurance for the year in which 
they are severally paid, for they are equal in amount; 
whereas, the risk in the early years of life is much 
less than in the later. It iscommon knowledge that 
the annual premiums are increased with the age of the 
person applying for insurance. According to approved 
tables, a person becoming insured at twenty-five is 
charged about $20 annual premium on a policy of 
$1,000; whilst a person at forty-five is charged about 
$38. Itis evident, therefore, that when the younger 
person arrives at forty-five, his policy has become (by 
reason of his previous payments) of considerable value. 
Instead of having to pay, for the balance of his life, 
$38 per annum, as he would if he took out a new 
policy on which nothing had been paid, he has only to 
pay $20. The difference (318 per annum during his life) is 
called the equitable value of his policy. The present 
value of the assurance on his life exceeds by this 
amount what he has yet to pay. Indeed the company, 
if well managed, has laid aside and invested a reserve 
fund equal to this equitable value, to be appropriated 
to the payment of his policy when it falls due. This 
reserve fund has grown out of the premiums already 
paid. It belongs, in one sense, to the insured who 


has paid them, somewhat as a deposit in a savings 
bank is said to belong to the person who made the de- 
Indeed some life insurance companies have a 


posit. 





standing regulation by which they agree to pay to any 
person insured the equitable value of his policy 
whenever he wishes it. In other words, it is due on 
demand. But whether thus demandable or not, the 
policy bas a real value corresponding to it—a value 
on which the holder often realizes money by borrow- 
ing. The careful capitalist does not fail to to see that 
the present value of the amount assured exceeds the 
present value of the annuity or annual premium yet 
to be paid by the assured party. The present value 
of the amount assured is exactly represented by the 
annuity which would have to be paid on a new policy ; 
or, $38 per annum in the case supposed, where the 
party is forty-five years old; whilst the present value 
of the premiums yet to be paid on a policy taken by 
the same person at twenty-five is but little more than 
half thatamount. To forfeit this excess, which fairly 
belongs to the assured, and is fairly due from the com- 
pany, and which the latter actually has in its coffers, 
and to do this for a cause beyond individual control, 
would be rank injustice. It would be taking away 
from the assured that which had already become sub- 
stantially his property. It would be contrary to the 
maxim, that no one should be made rich by making 
another poor. 

We are of opinion, therefore, first, that as the com- 
panies elected to insist upon the condition in these 
cases, the policies in question must be regarded as ex- 
tinguished by the non-payment of the premiums, 
though caused by the existence of the war, and that 
an action will not lie for the amount insured thereon. 

Secondly, that such failure being caused by a public 
war, without the fault of the assured, they are entitled 
ex cequo et bono to recover the equitable value of the 
policies with interest from the close of the war. 

It results from these conclusions that the several judg- 
ments and decrees in the cases before us, being in 
favor of the plaintiffs for the whole sum assured, must 
be reversed, and the records remanded for further 
proceedings. We perceive that the declarations in 
the actions at law contain no common or other counts 
applicable to the kind of relief which, according to our 
decision, the plaintiffs are entitled to demand; but as 
the question is one of first impression, in which the 
parties were necessarily somewhat in the dark with 
regard to their precise rights and remedies, we think 
it fair and just that they should be allowed to amend 
their pleadings. In the equitable suit, perhaps the 
prayer for alternative relief might be sufficient to sus- 
tain a proper decree; but nevertheless the complain- 
ants should be allowed to amend their bill if they shall 
be so advised. 

In estimating the equitable value of a policy, no de- 
duction shall be made from the precise amount which 
the calculations give, as is sometimes done where 
policies are voluntarily surrendered, for the purpose 
of discouraging such surrenders; and the value should 
be taken as of the day when the first default occurred 
in the payment of the premium by which the policy 
became forfeited. In each case the rates of mortality 
and interest used in the tables of the company will 
form the basis of the calculation. 

The decree in the equity suit, and the judgment in 
the actions at law, are reversed, and the causes respect- 
ively remanded to be proceeded in according to law 
and the directions of this opinion. 

Warre, Ch. J. I agree with the majority of the 
court in the opinion that the decree and judgments in 
these cases should be reversed, aud that the failure to 
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pay the annual premiums as they matured put an end 
to the policies, notwithstanding the default was occa- 
sioned by the war; but I do not think that a default, 
even under such circumstances, raises an implied 
promise by the company to pay the assured what his 
policy was equitably worth at the time. I therefore 
dissent from that part of the judgment just announced 
which remands the causes for trial upon such a 
promise. 

Srrone, J. While I concur in a reversal of these 
judgments and the decree, I dissent entirely from the 
opinion filed by a majority of the court. I cannot 
construe the policies as the majority have construed 
them. A policy of life insurance is a peculiar contract. 
Its obligations are unilateral. It contains no under- 
taking of the assured to pay premiums. It merely gives 
him an option to pay or not, and thus te continue the 
obligation of the insurers or terminate it at his pleas- 
ure. It follows that the consideration for the assump- 
tion of the insurers can in no sense be considered an 
annuity consisting of the annual premiums. In my 
opinion the true meaning of the contract is that the 
applicant for insurance, by paying the first premium, 
obtains an insurance for one year, together with a 
right to have the insurance continued from year to 
year during his life, upon payment of the same annual 
premium, if paid in advance. Whether he will avail 
himself of the refusal of the insurers or not, is op- 
tional with him. The payment ad diem of the second 
or any subsequent premium is, therefore, a condition 
precedent to continued liability of the insurers. The 
assured may perform it or not at his option. In such 
a case the doctrine that accident, inevitable necessity, 
or the act of God may excuse performance, has no ex- 
istence. It is for this reason that I think the policies 
upon which these suits were brought were not in force 
after the assured ceased to pay premiums. And so, 
though for other reasons, the majority of the court 
holds, but they hold, at the same time, that the assured 
in each case is entitled to recover the surrender, or 
what they call the equitable value, of the policy. This 
is incomprehensible tome. I think it has never before 
been decided that the surrender value of a policy can 
be recovered by an assured unless there has been an 
agreement between the parties for a surrender, and 
certainly it has not before been decided that a super- 
vening state of war makes a coutract between private 
parties or raises an implication of one. 

Mr. Justice CLIFFORD dissenting. Where the par- 
ties to an executory money contract live in different 
countries, and the governments of those countries be- 
come involved in public war with each other, the con- 
tract between such parties is suspended during the 
existence of the war and revives when peace ensues; 
and that rule, in my judgment, is as applicable to the 
contract of life insurance as to any other executory 
contract. Consequently I am obliged to dissent from 
the opinion and judgment of the court in these cases. 

Mr. Justice Hunt concurs in this dissent. 


——___@—_——. 


‘You say you were not born in Cork?” said a coun- 
sel cross-examining an Irish witness. ‘No, and be 
the powers I never will be.”’ 


“I think I see a rogue in your face,” said an irate 
attorney to an annoying witness. ‘I think it likely, 
though I did not before know that my face was a look- 
ing-glass,’’ was the reply. 





COURT OF APPEALS ABSTRACT. 


APPEAL. 


What will not be reviewed on: order of arrest.— Upon 
an appeal from an order affirming an order denying a 
motion to vacate an order of arrest, it is competent for 
this court to review the order if it involves a question 
of law; but where it depends upon the credibility of 
witnesses, or upon inferences to be drawn from cir- 
cumstances, in respect to which intelligent men may 
fairly differ, the general rule is for this court to follow 
the conclusion of fact arrived at by the court below. 
Wright v. Brown. Opinion per curiam, Church, C. J., 
dissenting. 

Accordingly, where the alleged ground of arrest was, 
that the defendant was guilty of fraud in contract- 
ing a debt, and the question to be decided was, 
whether the fraud was sufficiently established, and it 
could not be said that the court below were not justi- 
fied in sustaining the order, held, that the decision of 
that court upon the credibility of the witnesses would 
be deemed conclusive upon this court. 

[Decided Sept. 19.] 
CERTIORARI. 

Limitation of time for bringing proceedings: where 
judgment not granted on: futile proceeding.—Although 
there may be no statutory limitation of time for the 
bringing of a certiorari, the writ and proceedings based 
upon it have no office to perform where there is no 
legal right that can be enforced or protected. People 
ex rel. Gray v. Phillips. Opinion by Allen, J. 

Where the relators, as tax payers of a town, long 
after, under the statute for bonding towns in aid of 
railways, certain acts were done which resulted in the 
issue of bonds in behalf of the town, which bonds had 
passed into the hands of bona fide holders for value, 
and taxes had been raised in the town for the payment 
of interest, and other acts done, sought to review by 
certiorari the proceedings connected with the issue of 
the bonds: Held, that a judgment in the proceedings, 
as it would not conclude the bondholders, nor affect 
any litigation between the bondholders and the town, 
would be vain and fruitless, and under such circum- 
stances it would be against all well-founded maxims 
of law to proceed to judgment. Lex nil facit frustra, 
nil jubet frustra. The court will not reverse an order 
which has long since expired. 

[Decided Sept. 26.] 


COMMON SCHOOLS. 


Trustee may hire teacher for period beyond his official 
term.—A school trustee is not limited, in hiring a 
teacher, to the time covered by his own official term, 
but may, under the statute (Laws 1864, chap. 555, p. 
1253), coutract for a longer period, and bind his succes- 
sor thereby. Wait v. Ray, sole trustee, etc. Opinion 
by Earl, J. 

A sole trustee, whose term of office expired in Octo- 
ber, in the March preceding hired plaintiff to teach for 
three terms, the second term closing in November, 
and the third commencing after a vacation succeeding 
the second. The successor of the trustee refused to 
allow plaintiff to teach the third term, and employed 
another teacher. Held, that plaintiff was entitled to 
maintain an action for the breach of the contract 
against the person holding the office of trustee of the 
district. 

[Decided Sept. 19. Reported below, 5 Hun, 649.] 
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LIEN. 

Priority of: judgment secured on appeal.—B. ob- 
tained and docketed a judgment against K., who was 
seized of Jand in the county. K. appealed therefrom 
giving the undertaking upon appeal prescribed by stat- 
ute (Code, § 282), and the court directed an entry to be 
made on the docket ‘‘ secured on appeal,’’ which entry 
was duly made thereafter, and while the appeal was 
pending K. mortgaged the land to C. to secure an an- 
tecedent debt, C. taking the mortgage in good faith. 
Held, that the lien of the mortgage was prior to that 
of the judgment. Unton Dime Savings Institution v. 
Duryea. Opinion by Earl, J. 

[Decided Oct. 8. Reported below, 5 N. Y. Sup. 292.] 
NEW YORK CITY. 


Statutory construction: Laws 1873, chap. 335: clerk of 
District Court.— Chapter 335 of the Laws of 1873, en- 
titled ‘‘An act to reorganize the local government of 
the city of New York,” authorizing the board of ap- 
portionment of the city of New York to fix the sala- 
ries of all officers paid from the city treasury, includes 
only city officers such as are connected with the poli- 
tical organization of the city. A clerk of a District 
Court is a judicial officer embraced within the judici- 
ary system of the State, and is not included in the 
provisions of the act. Whitmore v. Mayor, etc., of 
New York. Opinion per curiam. 
| Decided Sept. 19. Reported below, 5 Hun, 195.] 


PRACTICE. 


Appealable order, what is not: appeal from null 
judgment: order affecting procedure only.— When it 
was claimed on the part of the appellant that what 
purported to be a judgment was in fact a legal nullity, 
and did not in any way affect the rights of appellant, 
held, that an appeal could not be taken from an order 
of the court below, refusing to have what purported 
to be the judgment roll removed from the files of the 
court. If the roll was not in due form, or the filing 
thereof was for any reason irregular, the granting or 
refusing the application was discretionary. It affected 
merely the mode of procedure, which in all cases is 
within the control of the court of original jurisdiction. 
Whitney v. Townsend. Opinion by Allen, J. 

A party entitled to costs of appeal may waive them 
and enter judgment without them, and the exclusion 
of costs therefrom will not invalidate the judgment. 
(Decided September 19. Reported below, 7 Hun, 233.] 

RELIGIOUS CORPORATIONS. 

Congregation may change denominational connection: 
when court will not interfere in ground of diversion.— 
Under the act of 1813, relating to the incorporation of 
religious societies, if property is given to a church or 
congregation incorporated thereunder, by words vest- 
ing the title in it, and not plainly limiting the right to 
hold it with the faith, doctrine or order of any partic- 
ular denomination or body, a change in the religious 
tenets or church discipline held at the time of the ac- 
quisition will not deprive the corporation of that 
property. Watkins v. Wilcox. Opinion by Folger, J. 

A church organization, incorporated under the act 
of 1813 as a Protestant Reformed Dutch Church, being 
subordinated to the classis and synod of the Dutch 
Reformed Church, by a vote of a majority of its mem- 
bers and with the consent of the classis with which it 
was connected, severed its organization from the Dutch 
Reformed body and became an independent body. 
The method of worship was not changed, neither was 





the form of religious belief. The religious name was 
changed and a Congregational clergyman was called to 
the pastorate. Held, that a court of equity would not, 
on the application of a member of the corporation, in- 
terfere, on the ground that the church property had 
been diverted. 

(Decided September 19. Reported below, 6 N. Y. Sup. 
539.] 

——__>___—. 


LIABILITY OF A JUDGE FOR JUDICIAL ACTS. 


"HE case of Lange v. Benedict, recently decided at 
the General Term of the New York Supreme Court 

for the First Department, involves an interesting 
question. The case was heard on a demurrer to the 
complaint which was overruled by the court at Special 
Term. The action was brought to recover for the un- 
lawful imprisonment of the plaintiff by the defendant, 
who is the United States District Judge for the East- 
ern District of New York. It appears by the com- 
plaint and the copies of the papers annexed to it, 
showing the proceedings had, that the plaintiff was 
indicted, tried and convicted at a term of the Circuit 
Court of the United States for the Southern District 
of New York, held by the defendants of the crime of 
larceny committed by stealing mail bags of the value 
of less than $20. By the act of Congress defining the 
offense and its punishment, that rendered the plaintiff 
liable to be sentenced to pay a fine not exceeding $200, 
or to be imprisoned not exceeding one year. In fin- 
ally disposing of the case the defendant imposed both 
these punishments upon him. The plaintiff paid the 
fine and applied to be released from custody by means 
of the writ of habeas corpus, because he had suffered 
one of the alternative punishments provided for the 
offense. That was denied, and the court, by order en- 
tered, directed the sentence which had been pro- 
nounced to be vacated, and then sentenced the plain- 
tiff to one year’s imprisonment upon his conviction. 
He had then been in custody five days, and afterward 
applied to the Circuit Court of the United States, where 
the Circuit Judge, Lewis B. Woodruff, the District 
Judge of the Southern District, Samuel Blatchford, 
and the defendant were upon the bench presiding, for 
a writ of habeas corpus to discharge him from further 
imprisonment because of its illegality. The applica- 
tion was heard, and after being considered, was denied. 
He then applied for another writ of habeas corpus, 
which, together with a writ of certiorari, was issued 
by the Supreme Court of the United States, and upon 
the hearing had on the return made to both writs the 
plaintiff was discharged from custody, the court hold- 
ing that he could not lawfully be sentenced to impris- 
onment after what had transpired in the case. Ex 
parte Lange, 18 Wall. 163. After that this action was 
brought against the defendant for false imprisonment. 
In reversing the decision of the Special Term, the 
court say: ‘The rule by which judicial officers have 
been exonerated from liability for the consequences of 
their decisions has gone much further than is required 
for the protection of the defendant. In Yates v. Lan- 
sing, 5 Johns. 282, the assertion was approvingly men- 
tioned, ‘that no authority or semblance of an author- 
ity’ had been urged for an action against a judge of 
record, for doing any thing as judge; that this was 
never before imagined, and no action would lie against 
a judge for a wrongful commitment any more than for 
an erroneous judgment. Id. 294. And that principle 
was affirmed afterward in the same case by the Court 
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of Errors. 9 1d. 396. And to the same effect are 
Jenkins v. Waldron, 11 id. 114; Vanderheyden v. Young, 
id. 150; Wilson v. Mayor of New York, 1 Denio, 595; 
Weaver v. Devendorf, 3 id. 117; Bradley v. Fisher, 13 
Wall. 335. In the case of The Rochester White Lead 
Co. v. The City of Rochester, 3 Conn. 464, it was said 
that ‘ whenever duties of a judicial nature are imposed 
upon a public officer, the due execution of which de- 
pends upon his own judgment, he is exempt from all 
responsibility by action for the motives which influence 
him, and the manner in which such duties are per- 
formed.’ Id. 466. To secure this immunity it is suffi- 
cient that a case requiring judicial action is presented 
to the judge. Hannan v. Brotherson, 1 Denio, 537; 
Sands v. Hells, 19 Barb. 283. The defendant’s right to 
exemption from personal liability in this case rests upon 
still more cogent circumstances than those already 
relied upon. For the decision of the United States 
Supreme Court, to which he was bound to subordi- 
nate his action, had previously affirmed the existence 
of the authority which he exercised in changing the 
punishment. Cheangke v. United States, 3 Wall. 321; 
Bassett v. United States, 9 id. 38. In the last case the 
person proceeded against has pleaded guilty to an in- 
dictment and had been sentenced to imprisonment, 
and was actually sent to prison, in pursuance of the 
sentence. A few days after that he was brought again 
into court by means of a writ of habeas corpus, and on 
the district attorney's motion the judgment was set 
aside and the prisoner had leave to withdraw his for- 
mer plea of guilty. This was all done during the same 
term, as it was in the case of the plaintiff, and the 
court unanimously held it to be proper. That was not 
done because the proceeding was favorable to the de- 
fendant, but for the sole reason that during the same 
term the court had full power to control and change 
its judgments. And that subject was very fully dis- 
cussed and the authorities cited upon which the prin- 
ciple rested ‘by Mr. Justice Clifford, in his opinion in 
Ex parte Lange, 18 Wall. 191-5, and a decision of the 
same nature was made after the execution of the sen- 
tence had commenced by reducing the term for which 
transportation had been provided in the case of Rez v. 
Price, 6 East, 323; 327. The circuit had no power, 
even if it had the disposition, to gainsay or deny the 
accuracy of the legal principle sanctioned by the case 
of Bassett v. United States, supra. It not only had the 
power, but it was bound to conform its action to the 
principle maintained by that authority. That was 
obligatory upon the defendant at the time as positive 
legislation would have been. And he appears to have 
acted under its sanction. At that time his action was 
strictly lawful, and it cannot be denied but that the 
authority of that case then afforded him complete pro- 
tection for the change made in the sentence, and it 
would probably be conceded to continue to do so, had 
it not been since impaired as authority by the final 
decision made in the plaintiff's favor. Under the doc- 
trine of that case, he was vested with clear jurisdiction 
over the subject-matter brought before him, and it at 
the same time indicated the manner in which it should 
be exercised by him. 

That it was, as the learned justice stated in his 
opinion, in the plaintiff's favor, it had been decided 
“‘in general terms without much consideration” (18 
Wall. 167), could not change its effect as authority 
where it was followed by the Circuit Court. The de- 
fendant presiding there could not then, with the least 
propriety, have assigned that as a reason for disre- 





garding it as authority. The decision was then in 
full force as it had been made. It was promulgated 
by the court in its published reports as a proper ex- 
position of the law, and it would be exceedingly unjust 
under such circumstances to render the defendant’s 
protection dependent upon the views afterward taken 
to correct it by the court that had pronounced it. 
That tribunal could correct it as it has, when it was 
discovered to be wrong, but he had no such power over 
it. It was his duty to conform his official action to it, 
and for that it cannot be that he can be held personally 
liable because the authority of the decision has since 
been superseded by another. His conduct, on the 
other hand, should be so far sustained as to secure him 
immunity the same as it would have been if a statute 
had existed in favor of it, which the legislature after- 
ward repealed. For future purposes the repeal oblit- 
erates the law the same as though it had never been 
enacted. But acts previously performed are still 
maintained by force of the law which sanctioned them 
at the time of their occurrence. This principle is toe 
familiar to require the citation of authorities for its 
support, and all its reasons are applicable to the case 
now before this court. 

The principle invoked for the support of this action 
would sanction suits against judges for their official 
acts ina large class of cases, if it should receive the 
approval of the courts. It would be difficult to exclude 
from its comprehension any cases where imprisonment 
should be pronounced or continued which might after- 
ward be declared to be warranted by the final view 
taken of the law. No authority has gone so far as 
that, and it is not probable that any will be hereafter 
so widely extended. The settled principle, on the 
contrary, is that a judicial officer, in exercising the 
authority vested in him, shall be free to act upon his 
own convictions without apprehension of personal 
consequences to himself. Liability to answer to 
every one who might feel himself aggrieved by the ac- 
tion of the judge would be inconsistent with the pos- 
session of this freedom, and would destroy that inde- 
pendence without which no judiciary can be either 
respectable or useful. Bradley v. Fisher, supra, 347. 

> ____- 
BOOK NOTICES. 


A Treatise on the Law of Damages. By George W. Field, 
author of “ A Treatise on the Powers, Duties and Lia- 
bilities of County and Township Officers.”” Des Moines, 
Iowa: Mills & Co., 1876. 

HIS appears to us to bea valuable book. It may 

be thought that a work on damages was hardly 
needed; but an examination of this volume shows that 
the development of that branch of law has been so 
great within the past few years that the earlier works 
cover the ground but partially. The later develop- 
ment of the subject bas come partly from judicial de- 
cisions and partly from statutory enactment. Among 
the classes of cases which the earlier law did not know, 
are those relating to telegraphs, to damages based on 
provisions of statutes giving actions in case of death 
negligently caused, or in case of damage from omis- 
sion to fence, from the negligent setting of fires, from 
the sale of intoxicating liquors, etc. These topics 
have received careful consideration in the work, the 
general plan of which is this: In the first chapter the 
author gives a general survey of the subject; the nine 
chapters following contain a statement and illustra- 
tion of elements, principles and rules relating to it; 
the ten succeeding chapters give the law of damages, 
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applicable in cases of breaches of contracts; the next 
fourteen chapters apply to torts; a succeeding chap- 
ter relates to damages under the provisions of various 
statutes, including what is generally known as the 
civil damage act; one chapter is devoted to nominal 
damages, and the treatise is concluded with a discus- 
sion concerning the exercise of the power and discretion 
of the court to set aside verdicts on the ground of ex- 
cessiveness or inadequacy. It will be seen that every 
detail of the law is considered. The citations of au- 
thority are very extensive, and come down to a late 
date. The work is well indexed; contains a table of 
cases cited, and is well printed and bound. 





A Digest of the Illinois Reports. Embracing all the Decisions 
of the Supreme Court of the State, from the fifty-fifth 
to the sixty-eighth volume, inclusive, with a Table of 
Cases and Cases Criticised. By Charles H. Wood and 
Joseph D. Long, of the Illinois bar. Vol. III being a 
supplement. Chicago: E. B. Myers, 1876. 

This volume seems to be as carefully and accurately 
prepared as the matter which the editors have to digest 
will permit. The making of a digest involves so much 
labor that does not show, that a person who has not gone 
through with the preparation of one is illy fitted to 
judge whether an editor has done his duty or not. A 
complete and harmonious work of this kind is only 
theoreticaily possible, because even with all the decis- 
ions of all the courts to draw from, there will be found 
many points that have not been passed upon, while 
there is more or less a conflict between the authorities 
upon every subject. When then we come to a digest 
of the decisions of the courts of a single State, 
covering only a few years, we can expect to find 
but little more than an index for a few volumes of 
reports. The editors of this book have, therefore, 
accomplished all that was possible under the circum- 
stances, and we do not doubt that their labors will be 
appreciated by the bench and bar of Illinois. 


The Southern Law Review. October, 1876. Published quar- 
terly. St. Louis: G. J. Jones & Company. 

This is an excellent number, every one of its articles 
being of more than ordinary value. The leading essay 
on the *“‘ Law of Municipal Bonds,’ from the pen of 
Hon. John F. Dillon, is a very interesting and able 
treatise upon a subject that has within the past 
twenty-five years grown to be of the first importance. 
The name of the author, whose volume upon the same 
topic is so well and favorably known, is sufficient to 
indicate the character of the article. The review of 
the Dartmouth Coilege Cases, etc., the Notes of Cur- 
rent European Law, by Dr. W. G. Hammond, and the 
series of ussays upon Controversies of Modern Con- 
tinental Jurists, by Hon. U. N. Rose, are all continued 
from former numbers. James L. High, Esq., con- 
tributes an article upon the Right of Action against 
Receivers of other courts; Hon. F. F. Heard one upon 
Curiosities of the Reporters and Text Writers; and 
Gustavus Smith, Esq., upon the Presumption of Sur- 
vivorship, where persons perish by a common calam- 
ity. Altogether the number well sustains the high 
position this periodical has attained among legal pub- 


lications. 
———__ > -—-__—_ 


A Christian brother, at Cheshire, Conn., has been 
fined $3 and costs for breaking up a Sunday-school 
concert by reciting passages of Scripture which re- 
flected on his pastor. 





NOTES. 


T the recent meeting of the Association for the 
Reform and Codification of International Law, at 
Bremen, committees were appointed to deal with the 
following subjects: (1) Patent Law; (2) Copyright; 
(3) General Average; (4) Maritime Assurance; (5) In- 
ternational Coinage; (6) Collisions at Sea; (7) Extra- 
dition. Atthe same meeting Dr. Thompson read a 
paper on the ‘‘ Principles of International Law which 
ought to govern the intercourse of Christian and non- 
Christian Peoples;’’ and, after a long discussion, this 
resolution — moved by Mr. Richard, M. P.— was car- 
ried: ‘‘ That the paper now read by Dr. Thompson on 
the ‘ Principles of International Law which should 
govern the intercourse of Christian and non-Christian 
Peoples,’ be referred to a committee, with instructions 
to report on the subject to which it relates at the next 
conference of the association.”’ 


The New Zealand Jurist reaches us regularly. It is 
a well-selected journal, excellently printed on good 
paper. It contains, in addition to general matter, full 
reports of cases in the Court of Appeals of New Zea- 
land which are of peculiar interest to those having to 
do with mining law, and also the text of the statutes 
of New Zealand. We trust long to welcome our far- 
away contemporary.—Mr. John F. Baker, of New 
York, is preparing a supplement to Riddle’s Treatise 
on Supplementary Proceedings. It is a work much 
needed.— The Washington Law Register has resumed 
its winter size and comes to us filled with interesting 
matter. It is well worthy the support of the bar of 
the district. 

Charles E. Delong died at Virginia City, Nevada, 
last week, aged forty-five years. He was one of the 
early settlers of California, having gone there at the 
age of seventeen. Wasa member of the constitutional 
convention of California, in 1859, and was repeatedly 
elected to the legislature of that State. He was United 
States Minister to Japan from 1869 to 1873. Since his 
return to this country he has resided in Nevada. — 
Ransom H. Gillett died at Washington, D. C., on the 
24th of October. He was born in Columbia county, 
in this State, January 27, 1800. He studied law with 
the late Silas Wright. He held, at various times, the 
position of postmaster, member of congress and solici- 
tor of the Court of Claims. He was the author of ‘‘ The 
Life and Times of Silas Wright.’’—— H. M. Vories, 
judge of the Supreme Court of Missouri, died at his 
residence at St. Josephs, in that State, on the 30th of 
October, in his sixty-sixth year. 

The New Zealand Jurist for August says: ‘‘ The re- 
marks in Legal Appointments, published in our April 
number, were republished by the ALBANY Law JouR- 
NAL, of the 24th June. We mention the fact in the 
hope that it willlend some additional weight to them in 
the eyes of the Minister of Justice when such appoint- 
ments occupy his attention in the future.’’ —— In Mc- 
Alpine v. Lee, recently decided in the Supreme Court 
of Georgia, a vendee in possession of land under bond 
for title became a bankrupt, and the vendor proved 
his debt for the purchase-money against the bank- 
rupt’s estate, and afterward sued in ejectment for the 
land, the court held, that the proof of debt in the 
bankrupt court did not defeat the vendor’s title to 
the land, 
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In the case of Cunningham v. Cunningham, at the 
recent Albany Special Term of the Supreme Court, the 
right of a person not an attorney or counselor at law 
to act as referee in a divorce case was considered. Mr. 
Justice Osborn held that there is no rule in this State 
requiring a referee to be a member of the bar, though 
he doubted whether any judge would, knowingly, 
appoint a person referee, knowing him to be not a 
member of the bar. 


In the case of Mechanics and Traders’ Bank v. Da- 
kin, on appea) the Commission of Appeals held the 
action maintainable and directed a new trial. The 
Court of Appeals, however, before the retrial, held in 
acase involving the same facts, that such an action 
was not maintainable. Blank v. Thurber, 50 N. Y. 
The Supreme Court at the recent General Term in the 
First Department held that the decision in Blank v. 
Thurber would govern in the decision of this case and 
not the decision by the Commission of Appeals in the 
case itself. Davis, P. J., however, dissented. 

In the case of State v. Wilner, recently decided by 
the Supreme Court of Wisconsin, the defendant was 
indicted for murder; the defense rested on the insan- 
ity of the prisoner at the time of itscommission. Evi- 
dence was given on behalf of the prisoner strongly 
tending to establish, not total insanity, but delusion 
connected with the fatal act and leading to it; show- 
ing want of reason sufficient to enable her to dis- 
tinguish between right and wrong in the act. This 
evidence tended to establish the prisoner's condition 
of mind from time to time, for several years prior to 
the homicide. The prisoner’s counsel requested the 
court below to charge the jury, that “although sanity 
is presumed to be the normal state of the human mind, 
when insanity is once proved to exist, it is presumed 
to exist until the presumption is overcome by contrary 
or repelling evidence.”” The instruction was refused. 
The court held that some such instruction was clearly 
right and pertinent to the case; and the refusal to give 
it was error sufficient to reverse judgment on the ver- 
dict. The rule Semel furibundus semper furibundus 
presumitur. While it does not apply to cases of occa- 
sional or intermittent insanity, it does to all cases of 
habitual or apparently confirmed insanity of whatever 
nature, whether partial or general. 

The Supreme Court of Tennessee, in the case of 
Nashville, Chattanooga and St. Louis R. R. Co. v. Har. 
ris, recently decided, hold that the law governing col- 
lecting and receiving agents and officers is different 
from the general rule applicable to debtor and credi- 
tor, as to appropriation of payments. The contract of 
the surety of such an agent is in effect that he is liable 
only for defaults during the period for which he is 
bound.—TIn this case a ticket agent had become in- 
debted to the company, and upon giving bond and 
security, was allowed to continue acting as such agent, 
and money had been paid over to the company, accord- 
ing to the terms of the bond; but after being received 
by the company, it is then applied to the payment of 
the previous default of the agent, without the knowl- 
edge or consent of the surety to have the same sv ap- 
propriated or applied. The court held that to permit 
this would be bad faith to the surety. He could not 
be made liable for a default which occurred before the 
execution of the bond.— The same court, in the case 
of Cowan, McClung & Co. v. Johnson, held that where 








a wife joins with her husband in a deed fraudulently 
conveying their home and only property, thereby parts 
with the right to homestead, and the fact that the 
land was afterward fraudulently conveyed back to 
her will not entitle her to homestead. 

The following order, issued under date of October 
10, from the treasury department, is of importance to 
attorneys interested in claims against the govern- 
ment: “The order of the department of April 16, 
1875, relating to powers of attorney, is hereby revoked, 
and the following adopted in lieu thereof: In every 
case to be finally adjudicated in this department, the 
attorney shall present aletter of attorney from the 
claimant to prosecute the case, and shall be regarded 
as the attorney in such case, with the right to receive 
any draft therein. The claimant may change his 
attorney at any time, with the consent of the proper 
officers of the department. In cases certified for pay- 
ment by the Court of Claims, or by any commission 
created by congress, the persons certified by said court 
or commission as the attorneys of record shall be re- 
garded as such by this department, and be entitled to 
receive the drafts in such cases. In all cases drafts 
for claims will be made to the order of the claimant, 
and will be delivered to the proper attorney, accord- 
ing to this order. The secretary reserves the right in 
all cases to make such special orders as may be proper.”’ 

The London Law Times thus speaks of American 
lawyers: ‘If we may judge from such evidence as we 
have, there certainly seems to be enough of mental 
activity amongst lawyers in the States. Their reports 
and text-books increase more rapidly than ours. They 
have a greater number of legal publications than we 
have. Scarcely any legal work of any importance is 
published here that does not appear there ina new 
and enlarged form. This cacoéthes scribendi seems to 
be the weakness of American lawyers. Instead of 
concentrating their energies to produce a work that 
will really prove an addition to legal literature, they 
too frequently produce works in which the results of 
scissors and paste rather than of severe thought are 
plainly evident. It is so much easier to pile up cases 
than to digest them, that the result is not to be won- 
dered at. Nevertheless, the United States has pro- 
duced lawyers of whom any country might well be 
proud.’’ —— In order to transact business in the courts 
at Westminster, three hundred jurymen have been 
summoned to attend on the first week in November, 
and the same number will be required for each week 
until four days before Christmas. 

The Supreme Court of Pennsylvania have held, in 
the case of Brown and Wood’s Appeal, that the lien of 
a mortgage is effectual from the time of its being left 
for record, and entered by the recorder upon his entry 
book, and that the failure of the recorder to record 
and index the mortgage for nine months after entry 
would not affect its lien, although in the interval judg- 
ments are obtained against the mortgagor. The court 
say: “It is not easy to see on what principle a duty 
rests on the mortgagee to supervise the actions of the 
recorder, and to see that he makes the record and in- 
dexes it immediately. The law having provided the 
entry book to give notice of the fact that the instru- 
ment is left for record, the rest depends on the number 
to be recorded, and the force of the recorder to write 
up the record books.”’ 
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CURRENT TOPICS. 
THE death at the comparatively early age of fifty- 
nine years of Mr. Justice Archibald, of the 
English Court of Common Pleas, adds another to 
the list of the lost among those who cannot well be 
spared from the bench. It was said that neither 
the deceased nor Mr. Justice Quain, whose death 
took place recently, were victims of overwork. We 
think, however, that if all the facts were known 
the death of both of these gentlemen would be 
attributed to the pressure of their judicial duties 
So many 


upon them, mentally if not physically. 
able judges have of late years broken down under 
the burdens they have assumed that the circum- 
stance that those holding high judicial office, both 
in England and in parts of this country, have more 
labor imposed upon them than they ought to be 
required to perform, is indisputable, and this is 
peculiarly the fact where a large share of the busi- 
ness to be done is of a character requiring extensive 
investigation of legal principles and authorities. 
We have in this State lost a number of judges from 
overwork, or from physical conditions resultant 
from overwork. While the higher judicial office is 
an honor worthy of occupancy by the foremost 
among our profession, it is no sinecure, but requires 
It is not merely dur- 
ing the sessions of the court that the judge is at 
work, but during many hours beside he devotes 
himself to his duties, if he hopes to perform them 
in a manner satisfactory to his conscience. It is not 
what he does in the presence of the public that 
but the exhaustive studies of the 
The 


necessity of giving a written opinion in every case, 


constant laborious attention. 


overtaxes him, 
chamber, continued often late into the night. 


involving a large amount, or a principle of law in 
which any considerable number of people are inter- 
ested, is a task of considerable magnitude, which 
has to be performed when the public duties of the 
bench are over, and when it is supposed that the 
judge is taking his ease. This work may indeed be 
shirked, but it will not be by a conscientious judge, 
and it is just such a judge that we cannot afford to 
lose. 


There is a remedy for the overtaxation of the 
bench, at least in this State, within the reach of the 
profession. About three-quarters of the cases on the 
calendar at any circuit can be tried, without disad- 
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vantage to either party, before referees. There are, 
to be sure, some cases, such as actions against rail- 
ways or insurance companies, and for breach of 
promise of marriage, in which the plaintiff will not 
forego the privilege of a trial before a jury, but 
about all other cases there is no reason why a refer- 
ence should not be agreed upon. This would relieve 
the courts in three ways. The referees would, in 
the first place, try a considerable number of the 
cases which would otherwise occupy the attention 
of the circuits and special terms; second, the 
referees would, upon questions of fact, in a greater 
number of instances than would be the case 
where a jury is impaneled, decide rightly and 
satisfactorily, and fewer appeals would be taken; 
and thirdly, the cases themselves would, so far as 
legal questions are concerned, be more carefully 
and thoroughly tried before referees, and would 
reach the courts above in a better position for re- 
view than they now are when tried at the circuit. 
Such a course, too, would be of advantage to the bar, 
as it would expedite legal business, and give room for 
more, which would surely come; for it is a fact that 
has been often demonstrated that when cases are 
promptly tried and decided people more readily go 
to law. Thus, advantage would result to those 
principally concerned — judges, lawyers and liti- 
gants, to say nothing about jurymen and referees. 


One of the most important questions which will 
come before the Convention for organizing a State 
Bar Association, to be held in Albany on the 21st 
inst., is, what shall be the qualifications for member- 
ship in such Association? In regard to this we fear 
the Convention will err in the same direction as has 
the New York city organization. While it may be 
an agreeable thing for those who belong to such a 
society to have the conditions of admission such as 
to exclude all but such as may be called the elite 
of the profession, the society itself will thereby lose 
a large share of the influence for good it ought to 
exert; in fact, it will be liable to amount to little 
more than a social club, so far as any end proper to 
be gained by it is concerned. It is not alone those 
prominent in the profession or holding high social 
station whose co-operation should be sought, but 
every member of the bar in fair standing should, if 
possible, be brought into harmony with such a 
movement as we are considering. The bar, when 
united, can, as a rule, accomplish any thing it un- 
dertakes, but the union must be of the whole bar, 
and not of individuals selected from the bar. There 
will, we know, even if every endeavor be made to 
bring them in, be some who will not join their 
brethren in a concerted movement, and such indi- 
viduals are not always without influence. Yet, with 
care in respect to this matter, the number of such 
erratic individuals will be small, and their influence 
in opposition to the body of the profession will do 
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but little harm. An attempt, however, to guide the 
action of, the bar by an exclusive association will 
lead only to conflict among those who should act 
together, and thus the power of the profession 
would be neutralized. Jt may be said that, with 
liberal conditions of membership, the association 
would be accessible to many who would dishonor it, 
as they already do the profession to which they 
belong. The answer to this is, that such individu- 
als are, compared with the whole number of the 
profession, very few; that, as a rule, they are in 


every thing but name outside of the profession, and 
that they, in most instances, presume to commit 
censurable acts because they cannot be made amena- 
ble, either legally or socially, therefor. To such 
of them, therefore, as might unite with an associa- 
tion, there could be brought powerful influences for 
good, while they could do but little harm to their 
associates. Then there is a large class almost upon 
the boundary line between respectability and want 
of reputation, whose position on the right side 
would be rendered certain by being brought into 
affiliation with a bar association. The object of an 
association is to benefit the profession, and the 
whole profession, and to accomplish that it must be 
brought into contact with as many of the profession 
as possible. 


In connection with the proposed State Bar Asso- 
ciation, we presume there will be county societies 
The medical profession 
organizations and they have proved very useful. 
They will be still more beneficial to the bar, as the 


organized. have such 


meetings will probably be more generally attended. 
Into these county associations every one connected 
with the bar should be brought, the circumstance that 
he is legally entitled to practice at the bar being a 
In the 
larger counties, such as New York and Kings, the 


sufficient qualification for membership. 


multitude of lawyers would probably require the 
formation of several associations, which should be 
affiliated with each other or with a general organiza- 
tion forthe county. Whatever plan may be adopted, 
or whatever may be the conditions of membership 
in the State organization, we trust there will be 
provision made for the organization of local bodies, 


The address of the Hon. Emory Washburn before 
the Harvard Law School, upon severing his connec- 
tion therewith, which appears in our present num- 
ber, deserves to be read by every lawyer and student. 
The ideas therein advanced are worthy, not only 
the consideration, but an acceptance and following 
by every one of the profession. While they are 
given as guides to students and those just entering 
upon their career, the older ones among us may re- 
ceive benefit therefrom. To the young lawyer, how- 
ever, the truths set forth may, if believed and acted 
upon, prove of essential value. This one, for in- 





stance: ‘Birth and family can neither help nor 
hinder him in the manly contests in which he is to en- 
gage. What a client looks forin a lawyer isnot the 
pedigree of his ancestors, but fidelity in himself; an 
ability and a knowing what to do and how to do 
it, and without these he will not trust his own son 
with his cause.” The caution against the general 
notion, that a capacity for ex tempore public speak- 
ing is the main essential for success at the bar, is 
worthy of consideration. Young men should un- 
derstand that ‘‘what a court and jury want of a 
lawyer, is to tell them, in a manner they can under- 





stand, what he wants them to decide and why it 
should be done.” Industry and care in the prepar- 
more certain to insure success 
than fluency in speaking. The suggestion that 
counsel should always act in good faith toward the 
court, whether in statements of law or fact, should 


ation of cases are 


be remembered, and also this: ‘*It does not pay to 
be tricky or false in the management of a cause. 
The best reputation that a man can have as a 
lawyer, and the one that will go the farthest to aid 
him in winning his cases, is that of being honest.” 
The conduct and bearing of the attorney in his 
intercourse with the court, and his dealings with 
his client, are well considered, and the duty im- 
posed upon him in his relation as a citizen is treated 
The clear and elegant style of the 
speaker is well known, and the reading of his address 


at length. 


will be found, apart from the instruction received 
therefrom, to be an intellectual entertainment. 


Now that the election is over, the courts will re- 
open and the lawyers will settle down to their legi- 
timate business. The strain of a closely contested 
canvass, such as we have just passed through, on 
all who take an active part therein is enormous, and 
it is well known that the majority of active partici- 
pants are in the legal profession. Probably nine 
out of ten of the campaign speakers on both sides 
are lawyers, and speaking is the hardest and most 
wearing part of the political work. The persons 
who perform it frequently make two or three ad- 
dresses per day, some or all of them being in the 
open air and to large audiences. The 
usually disastrous to the speaker physically, and 
those who greet election day with sound lungs and 
throat may deem themselves fortunate. The worst 
part of the matter is that, as a rule, the service of 
the speaker is gratuitous and he is not unfrequently 
required to bear his own expenses. The compen- 
sation he is entitled to is supposed to come in the 
way of business he may receive from acquaintances 
made while performing the service and from such 
favors as his party may bestow upon him. In most 
instances, however, these gains are mythical, as 
every one who has had experience in the matter 
will certify. The advice of old lawyers to young 
men usually is, to eschew politics and attend to 


result is 
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their professional business. This advice is, how- 
ever, seldom followed. The prizes of politics are 
enticing and the eclat of stump speaking pleasing, 
so that it is not surprising that those who are gifted 
in speech, or think they are so, are ready to do such 
service on behalf of their respective parties. 


Judge McAllister, of Chicago, has been again re- 
quested to resign by a petition signed by 8,000 per- 
sons, the reason for the request being that he was 
guilty of erroneous rulings and instructions to the 
jury in the trial of a person accused of murder. 
The individual killed was a newspaper reporter, and 
the press of Chicago were therefore strongly against 
the accused, who, if reports are true, had no 
friends in court other than the judge. Whether 
the judge in his justice too much remembered 
mercy, we will not undertake to say; but if 
the efforts of those who are dissatisfied with his 
course shall be successful to force him from the 
bench, the independence of the judiciary will become 
a myth in Chicago. We would suggest to the 
8,000 who put their names to the petition for resig- 
nation, that in case they do not sueceed in their 
present movement, the plan once tried by certain 
citizens of London to correct judicial bias, namely, 
burning the residence and library of the judge, still 
remains open to them. 

—--+ 
NOTES OF CASES. 
the case of Wathins v. Wilcox, recently decided in 

the Court of Appeals of this State (see ante, p. 313), 
it was held that under the act of 1813, relating to the 
incorporation of religious societies, if property is 
given toa church or congregation, incorporated in 
pursuance of such act, by words vesting the title of 
the property in such corporation, and not plainly 
limiting the right to hold it with the faith, doctrine 
or order of any particular denomination or body, a 
change in the religious tenets or church discipline, 
held at the time of the acquisition, will not deprive 
the corporation of that property. In this case a 
congregation, which had been incorporated as a 
Dutch Reformed organization, being in connection 
with the ecclesiastical jurisdiction of the Dutch 
teformed Church, and while so existing acquiring 
property, by a vote of a greater portion of the mem- 
bers severed such connection and became a Congre- 
gational body. The court held the title to the 
church property to be in the new body. Somewhat 
in conflict with this is a very recent decision by the 
Court of Common Pleas of Philadelphia, in the case 
of Jones v. Wadsworth. Here a Dutch Reformed 
body, by a large majority, voted to form a corporate 
union with a Presbyterian church. In an action by 
a non-assenting member to prevent the transfer of 
title of the church property to the Presbyterian 
congregation, the court held that whenever a church 
or religious society has been duly constituted, in 





connection with or in subordination to some ecclesi- 
astical organization or form of church government, 
and as a church so connected or subordinated has 
acquired property by subscriptions, donations or 
otherwise, it cannot break off this connection and 
unite with some other religious organization, or be- 
come independent, save at the expense of impairing 
its title to the property so acquired. The decision 
of the Pennsylvania court seems to be in harmony 
with Attorney-General v. Pearson, 3 Mer. 409, which 
is a leading case. The views in that case were 
approved in Field v. Field, 9 Wend. 401; and Miller 
v. Gable, 2 Den. 510. See, also, Presbyterian Church 
v. Johnson, 1 W. & 8. 37; Mears v. Presbyterian 
Church, 3 id. 803; App v. Lutheran Congregation, 
6 Barr, 209; Trustees v. Sturgeon, 9 id. 321; Wine- 
brenner v. Calder, 7 Wright, 244; Schnorr’s Appeal, 
67 Penn. St. 188; Roshi’s Appeal, 69 id. 462. 


In the case of A Raft of Cypress logs, the United 
States District Court, for the Western District of 
Tennessee, held that a libel in rem cannot be main- 
tained for services in navigating a raft of logs. 
The court say that no maritime skill being required 
to navigate a raft, the navigation of it is not a 
maritime service, and to sustain such action the 
agreement sued upon must be maritime in its char- 
acter. If the service does not require some degree 
of maritime skill, it must contribute in some way 
to the navigation or equipment of a vessel, or to the 
necessities or comfort of its passengers. It is at 
least doubtful whether mere Jandsmen, such as 
barbers, musicians, surgeons or clerks, though em- 
ployed on vessels, can maintain suits in admiralty for 
their wages. See 2 Pars. on Shipping, 184. As to 
the jurisdiction of courts of admiralty over rafts, 
see Nicholson v. Chapman, 2 H. Blacks. 254; A Raft of 
Timber, 2 W. Rob. 251; Tome v. Four Cribs of Tim- 
ber, Taney, 533; The W. H. Clark, 5 Bissel, 295; 
A Raft and Spars, Abbot’s Adm. 845. 


The question of the liability of a city for acts done 
by its servants under a void ordinance was passed 
upon by the Supreme Court of Illinois in the case 
of City of Chicago v. Turner, decided October 18, 
1876, and reported in the Chicago Legal News, Octo- 
ber 28, 1876, where it was held that an ordinance 
giving a firm, by the name of Reed & Co., the ex- 
clusive right to slaughter cattle in the city, being 
void, the city was not liable for the acts of its officers in 
attempting to execute it, and preventing the plain- 
tiff below from slaughtering cattle. The ordinance 
referred to was decided void in Rumph v. Turner, 
45 Ill. 90. The decision on the case in question is 


in harmony with Prest. Bd. of Trustees v. Schroeder, 
58 Ill. 853; Lorn v. Mayor of Baltimore, 30 Md. 218; 
Eastman v. Meredith, 36 N. H. 248; Mayor v. Cen- 
cliffe, 2 N. Y. 165. See, however, Allen v. City of 
Decatur, 23 Ul. 831; City of Pekin v. Newell, 26 id. 
320; Howell v, City of Buffalo, 15 N. Y. 512, 
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LIFE INSURANCE. 


T= time has come round again for our annual 

message on the subject of Life Insurance. We 
cannot say that our previous utterances on this sub- 
ject have produced any effect on legislation, although 
they have brought us a great many protests and 
some visits from agents of the companies, and have 
earned us in some quarters the accusation of being 
** prejudiced ” against the companies. Now, ‘‘ pre- 
judiced” means ‘ prepossessed by unexamined 
opinions, biased,” and this, we protest, we are not. 
We are righteously indignant at the falsehood, the 
oppressions, and the multiform knavery of the com- 
panies, but our opinions are the result of long ob- 
servation and careful examination. We are no more 
‘*prejudiced ” against the life insurance companies 
than we are against liars, oppressors, and those who 
commit the crimes of the Decalogue, in general. 
And we purpose to keep on writing against this 
monstrous monopoly and abuse until our ‘‘much 
importunity” shall weary somebody into doing 
It is best for 
the companies, too, that we should do so, for if we 
do not, the community will speedily relieve them- 
selves. 
the companies, and just now comes the news of the 
failure of one of the largest of the New York city 
companies. 


something to relieve the community. 


The past year has been a disastrous one for 


It is not our purpose to alarm or exag- 
erate, but we really believe that unless some thor- 
ough legislative reforms are speedily wrought upon 
this subject there will not be more than a score of 
solvent companies left in this country twenty years 
hence. Our legislature has done one good and 
sensible thing in enacting that the companies shall 
give notice of the amount of premium and the time 
when it falls due, within sixty days of that time, to 
all policy-holders. But the two great abuses remain 
untouched, and until these are uprooted the enact- 
ment of which we have spoken is only an invitation 
to the public to keep on throwing away money. 
What the legislature ought to do is, to enact, first, 
that no policy shall be vitiated except by the fraudu- 
lent misrepresentation of the assured; and second, 
that this defense must be set up within three years 
of the issuing of the policy. 
the courts to hold that the breach of an immaterial 
The shibboleth of prece- 


In vain have we urged 


warranty is innocuous. 
dent is too strong. Now, let the law-making power 
wipe out the entire doctrine of warranties. Why 
not? Can any one (except a life insurer) invent the 
semblance of a reason for such a doctrine? Let us 
look at a single case illustrating the answers which 
the applicant is required to warrant correct. We 
quote from the opinion of the Court of Appeals in 
Fitch v. American Popular Life Insurance Co., 59 N. 
Y. 568: **Then follow a great number of questions 
of the most minute character touching the insured, 
his constitution, habits, etc., and, ameng others, as 








to his weight; how much increase or diminution of 
weight in one year, und in five years; what diseases 
he has had, including those of childhood; whether 
any place where he has ever lived was subject to 
any disease, and what; as to his habits, how often 
he bathes; whether he rises and retires regularly ; 
whether late or early; what he wears next his skin; 
what kind of stimulants he uses, if any; whether 
he takes his tea or coffee weak or strong; the ex- 
treme number of glasses of ale, beer or cider or 
wine he takes in a day; the quantity he takes in a 
month; whether he has ever been intoxicated, and 
how often; whether the action of his bowels is 
regular every day; whether he has any practice 
tending to impair health, ete.; whether his vocation 
endangers life or health; what it will be; whether 
he has reason to think that his residence, vocation, 
or any circumstance affecting him, will be more 
hazardous to life and health than is at present the 
case; whether his hands and feet are usually warm 
or cold; whether any kind of food usually produces 
ill-health or indigestion; whether he has ever had 
any of a long catalogue of diseases, many of which 
are of a character which he might well have had 
without knowing it, and which he might naturally 
deny ignorantly; whether he has ever had any dis- 
sase of or injury to any organ, or has ever had any 
symptoms of disease of any organ; whether he is 
acquainted with the laws of health, and whether 
he takes pains to observe them, and a host of other 
questions which no human being could with safety 
undertake to answer accurately and warrant the 
And again: ‘‘The 
president of the company, who appears to have been 
a physician, enumerates about fifty parts of the 
human body which come under the denomination 


correctness of his answers. 


of organs, including among others the eye, the 
nerves, bones, cartilages, veins, glands of the skin, 
ete.; and it is claimed by the defendant that an 
injury to or disease of any of these organs at any 
previous period necessarily rendered the answer 
given by the deceased a breach of warranty or mis- 
representation which should avoid the policy. If 
a finger had been broken, the skin injured, or a 
vein cut at any period of the applicant’s life, the 
policy would, according to this doctrine, be void.” 
Now the contract in this case was no less grossly 
ridiculous, oppressive, and impossible of perform- 
ance than that in the famous case of the horse-shoe 
nails. And yet the same learned court, in the same 
opinion, declare that ‘‘ where a warranty is clearly 
and understandingly given by an insured, no matter 
how immaterial the fact warranted may be, he will 
be held strictly to his contract.” These things be- 
ing so, the duty of the legislature to intervene is 
imperative. Legislative interference has often been 
found necessary to abrogate the absurdities or miti- 
gate the hardships of the common law. A great 


5 
many years ago some old dunderpate conceived the 
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idea that the word ‘‘repair,” in a lease, meant 
‘¢rebuild” as well as renovate, and so where the 
lessee covenanted to keep in repair, he was held 
bound to rebuild the premises if burned up or 
blown down. Our legislature found no difficulty in 
knocking that venerable idiocy on the head. A 
score of similar instances might be adduced. But 
when the legislature are petitioned to make some 
just, sensible, and humane regulations for life in- 
surance companies, there is always something in the 
way. Whether that obstacle is in the heads or the 
poekets of our legislators, we leave to others to 
pronounce. 

Hateful as the doctrine of insurance warranties 
is, it is less so than the idea that the defense of 
fraud or breach of warranty may be set up at any 
time, although the insurer may long have been 
aware of the existence of the defense, and have re- 
ceived the premiums year after year with that 
knowledge. Now this makes a very pretty and 
safe state of affairs for the insurers. First, they 
dictate a contract which no applicant can possibly 
fulfill; second, they constitute the solicitor the 
agent of the applicant, and not of the insurer, and 
make the applicant the scape-goat for all his lies 
and frauds; third, they take the premiums just as long 
as the insured will pay them; fourth, they keep the 
premiums and avoid the policy. But the insurers 
tell us that they never avail themselves of this privi- 
lege of avoiding the policy except in clear cases of 
fraud, and that something of the sort is necessary 
to their own protection. What an unblushing pre- 
tense is this! Why, in many companies the death 
of the insured is the unfailing signal for a lawsuit. 
Look at our calendars, crowded with life insurance 
cases! See the agents, flocking with sure scent to 
every court, like crows and buzzards to their horrid 
feast! No litigation except where the companies 
conscientiously feel that fraud has been committed? 
Why, in the reports of the Court of Appeals alone, 
since its organization in 1870, you will find eighty 
life insurance cases reported ! almost as many as the 
entire number of appeals from Chancellor Wal- 
worth’s decisions during his twenty years’ term of 
office! Then consider the character of the solicitors 
and agents of the companies! Think of their capac- 
ity and morality! The occupation of soliciting life 
insurance is the Botany Bay of all other business. 
Nothing more detestable than the system of solicit- 
ing life insurance was ever practiced in our com- 
munity, except the system of moieties in the collec- 
tion of the government revenues. The solicitor’s 
compensation depends upon his success, and yet all 
his lying and trickery is charged to the insured! 
It is a standing premium on knavery. With such 
powers and privileges in the insurers, with such 
norals in the agents, and with such a system of in- 
ducing insurances, what wonder is it that the com- 
munity are groaning under the oppression, and that 





the business itself is falling into disrepute and ruin? 
Do we exaggerate these points? Read a few words 
from the opinion of the Court of Appeals, in Rohr- 
bach v. Germania Fire Ins. Co., 62 N. Y. 63: ‘It is 
to be regretted that corporations, of the power and 
extended business relations with all classes in the 
community which insurance companies have, should 
prepare for illiterate and confiding men contracts so 
practically deceptive and nugatory, and should, in 
cases as free from fraud and wrong on the part of 
the insured as this is, hold their customers to the 
letter of an agreement so entered into. I am aware 
that often the companies are made the victims of 
dishonest and designing persons, but I cannot agree 
that the remedy for that is to refuse to be bound 
by the acts of agents of their own selection when 
dealing with simple and unlettered men. If there 
should be less greediness for business, and such care 
in the selection and appointment of agents as would 
insure the confidence of the companies in their capa- 
bility, discretion, and integrity, it would not need 
that there be laid upon unwise policyholders an 
agreement to take the burden of the opposite quali- 
ties in those put forward to them as actors for the 
insurers.” These are not the words of an advocate 
or a partisan writer, but of a calm and dispassionate 
judge, who regrets the abuse which he is powerless 
to prevent. 

We certainly have no feeling against a good 
system of life insurance. We have no criticism to 
make upon the conduct of some of the companies. 
As carried on by some companies, the business of 
life insurance is useful and beneficent. But these 
reputable companies must eventually suffer from the 
hostility to the system and the lack of faith in its 
soundness, which are rankly growing up in every 
community. And as to the majority of the com- 
panies and their manner of doing business, we say, 
deliberately, that the lottery business is honorable 
in comparison, and that one would do better to in- 
vest in its chances, for in the latter one bargains 
but for a chance and gets it, while in the former he 
bargains for a certainty and gets not even a chance. 

+ 
PROFESSOR WASHBURN’S CLOSING LECTURE 
BEFORE THE HARVARD LAW 
SCHOOL, JUNE 7, 1876. 

N addressing you, for the last time, from this fa- 

miliar desk, I am reminded that my connection 
with the school itself is soon to close. For more than 
twenty years, I have seen class after class go out, as 
some of you are about to do, from these quiet and pleas- 
ant surroundings to enter upon the stage of active life 
and the duties and responsibilities of a noble profession. 
I have followed them with the same interest with 
which I shall watch your course, and I am happy in 
the confidence I feel, that the honorable success which 
has marked the career of so many of them is but an 
earnest of that which you are about toachieve. Dur- 





ing that time it has been my privilege as well as pride 
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to hold relations of teacher and pupil with, I suppose, 


near three thousand earnest, hopeful young men, 
whose uniform courtesy and consideration I shall 
never forget, and whose friendship, more or less inti- 
mate, I shall treasure as the best reward I could hope 
to gain for any effort I may have made to help them at 
that stage in their career, when a word of cheer and 
encouragement has a value which it can never have 
after the first difficulties, which lie in the way of every 
new beginner, have been overcome. But my duties, 
to-day, are with the present. Any words of encourage- 
ment I may have to offer, are for you, while I may bor- 
row from the lessons of experience in the past, some 
hints for counsel and advice which may be suited to the 
parting hour. If I fail to speak to you words of wis- 
dom, I think you know me too well to doubt they will 
be the utterances of an honest conviction. 

You have chosen a profession which is second to none 
other in dignity or importance, and you have shown 
your appreciation of a due preparation for its duties by 
placing yourselves within the formative influences of a 
school, and the processes of development which its 
training and studies are calcutated to promote. The 
diligence and earnestness with which you have devoted 
yourselves to these, encourages me to add a single word 
upon what that preparation should aim at, and the 
steps by which it may be attained. 

We speak of law as a science, but we.,do not always 
discriminate between a science whose facts are the 
subjects of cognizance by the senses, and one whose 
elements and their relations are abstract conceptions 
of the mind. But it is obvious that a different set of 
faculties have to be trained to master the one, from 
those which are employed in understanding and apply- 
ing the other. Law comes under the latter of these, 
and calls for a corresponding process of educational 
training, to fit one to pursue it with any reasonable hope 
of success. It has to deal with men as moral agents, 
in all the various relations which they hold to each 
other, public as well as domestic, and embraces all those 
rules and regulations by which property is acquired and 
held, and trade and business are transacted, and peace 
and good order are maintained in acommunity. With 
so broad a field before him, the student who properly 
apprehends his work, soon perceives that he cannot 
content himself with isolated facts and details, but 
must study one part of the science in its connection 
with the parts to which it is related, and thus go on 
expanding and enlarging his views, till he is prepared 
to take up and locate new subjects as they arise, and 
apply to them the same processes by which he has al- 
ready mastered those which have come under his cog- 
nizance. One of the great purposes of a college edu- 
cation is to discipline and bring into action the powers 
of the mind, by which knowledge can be gained and 
applied. The gaining of kuowledge as a specialty, 
which is to be turned to some practical use like that of 
law or theology, is something to be acquired when this 
mental discipline shall have fitted the student for its 
attainment. The purposes of alaw school are not only to 
supply this discipline, when defective, in the student, 
but to communicate and acquire the knowledge he 
is to use, and to teach him by precept and exercise 
how to use it. The training of a lawyer, therefore, 
should not only enable him to perceive and understand 
abstract truths in detail, but to contemplate them in 
their relations and bearings to each other, so as, out 
of them, to elicit new truths, and, in this way, to 
grasp aud compreheud the problems of law and gov- 





ernment with which he will have to engage. And 
while, therefore, in such a school as this clearness of 
apprehension should be cultivated, in the accuracy and 
precision with which details are mastered, the student 
should be made to understand that there is something 
beyond this to be aimed at, and a broader and more 
liberal culture attained, if he would fulfill the require- 
ments of his profession with credit and acceptance to 
the public, or satisfaction to himself. 

In carrying out the scheme which I have here out- 
lined, to its practical results, it should be kept in mind 
that regard should be had to the subdivisions into which 
this broad science distributes itself, which requires a 
student, in preparing himself to enter upon its duties, 
to know more or less of what belongs toeach. The 
same set of rules which may belp to settle a question 
of disputed title to real estate would hardly serve to 
regulate the transactions of trade or commerce, and 
the remedies which may be had at the hands of the 
common law may often have to be supplemented or 
supplied by those of equity, to meet the wants of him 
who seeks relief through the courts of justice. And 
in view of the brief portion of his life which a young 
man can afford to devote toa preparation for ils active 
duties upon which he is about to enter, no one can 
afford to spend his time and energies upon the ele- 
ments of any one of these departments at the ex- 
pense or to the exclusion of the others, nor can he 
afford to make himself master of technical precise- 
ness at the sacrifice of broad and liberal culture. 

But it is no part of my intention to enter into any 
discussion upon the best modes or processes of attaining 
the object of a course of professional training, where 
the proper theme of the occasion is the character of the 
actual work upon which you are about to enter, and 
the duties and promises which the field holds out to 
you when you shall have exchanged the school for the 
bar. No profession or calling can offer higher mo- 
tives or stronger inducements to the ambition of 
generous minds than that which you have chosen, 
while it demands, in return, an earnest purpose and a 
fearless devotion to duty in the service of others. And 
let me add that my idea of proper elementary educa- 
tion for a lawyer, and one upon which I have endeay- 
ored to act, is to prepare his mind by teaching and 
training to lay hold of and master law in all its de- 
partments, and supplementing learning by the cul- 
ture and habits of thought of a scholar and a man 
of broad and liberal views upon the subjects with 
which he has to deal. Like that of chivalry of 
old, it brings its initiated into the brotherhood of 
brave hearts and noble achievements, while it calls 
upon them to be always clad in the mailed armor of a 
true knight, and ever ready to do battle for the right 
at whatever odds. Still, it has its difficulties and dis- 
couragements, of which every one who enters it should 
be forewarned, aud thereby, in a measure, furearmed. 
In the first place, he finds himself, upon entering it, 
alone. Friends may cheer him and encourage him at 
starting by their good wishes, but they cannot divide 
with him the feeling of responsibility which weighs 
upon him, or the sense of mortification at defeat, if 
he fails. On the other hand, he soon finds that the 
field is an open and a fair one, and that nothing stands 
between him and success but his own want of prepara- 
tion for the struggle. Birth and family can neither 
help nor hinder him in the manly contests in which he 
is to engage. What a client looks fur in a lawyer is, not 
the pedigree of his aucestors, but fidelity in himself, 
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an ability and a knowing what to do and how to do it, 
and without these he will not trust his own son with 
his cause. In the next place, there is that dreadful 
waiting for business, through which almost every one 
has to pass, before he can feel sure that he is'ever to 
get a foot-hold in the profession. Every client seems 
to be forestalled, and every spot of ground to be 
crowded as he looks around him, and listens in vain 
for a welcome knock at his office door. It was wittily 
said by Mr. Ashmun, formerly a professor in this 
school, that a young lawyer's prospects were like a 
contingent remainder which requires a particular 
estate to support it. But let him not lose heart, 
death, discouragement, temptation to office, and now 
and then the allurements of a rich man's daughter, 
are constantly thinning the ranks of the profession, 
and, before he is aware of it, he finds new aspirants 
waiting for his place, and envying the progress he has 
made. The changes which are wrought in this way, in 
the body of the profession are wonderfully rapid. 
It has been estimated that it is, upou an average, en- 
tire, every fifteen years. Andif, while thus waiting, 
the young lawyer will fill up his involuntary leisure 
with well-directed study. he may confidently look for 
the reward which he will be sure to reap in the grow- 
ing confidence and respect of those around him. 

And here I wish to correct one of those imaginary diffi- 
culties which beset the way of many, if not most, of the 
young men who are preparing to enter the bar. They 
are accustomed to associate with the qualifications of 
a lawyer. a capacity for ex tempore public speaking, as 
they have listened with admiration to some of the dis- 
plays of oratory which are occasionally witnessed at 
the bar. And when they make a comparison between 
these and their own unfledged efforts to soar in de- 
bate, they gravely conclude that they can never make 
their way in the profession. So it is when they wit- 
ness a skillful cross-examination of a witness in court, 
or the ready retort of counsel when pressed by the skill 
of an antagonist. Now, in all probability, that lawyer, 
whose power they so much admire, owed little or 
nothing of his success to any original genius, or any 
rare combination of native brilliant talents. In nine 
cases out of ten, if the sources of his power were 
analyzed, they would be found to consist of hard 
work, patient industry, and well-directed culture, 
united with a fair share of good common sense, and 
a faithful preparation for the proper conduct of his 
cause —not one of which is beyond the attain- 
ment of any man with fair average talents. Few 
of the powers which are common to man are more 
susceptible of cultivation and improvement than 
that of thinking connectedly and giving utter- 
ance to one’s thoughts in clear and _ intelligible 
statement. Indeed, words are the instruments by 
which one carries on a continued process of thought, 
and, if he would be content to make use, in communi- 
cating these to others, of the same words which he 
employs in the act of thinking, he could hardly fail 
to make himself at once both interesting and intelli- 
gible. Whereas, there is a natural fluency of speech 
which some men, unfortunately for themselves, pos- 
sess, where words take the place of ideas, and men 
listen to them without being either moved or con- 
vinced. Such a power is a dangerous one for a law- 
yer, from the temptation it holds out to let it supply 
the place of thought and preparation. What a court 


and jury want of a lawyer is to tell them, in a manner 
they cun understand, what he wants them to do or 





decide, and why it should be done. His business is 
to inform and convince and persuade, not to amuse or 
entertain, and courts and juries will listen to him as 
long as they see he isin earnest and can make them 
understand the grounds on which he rests his claim 
upon their consideration. I venture, therefore, to 
affirm that any fair-minded young man, with any 
thing like proper training to fit him for the bar, if he 
will prepare his cases properly, and forget himself 
while he lets his case speak through him, can make 
an argument to a court or jury with credit to himself 
and benefit to his client, and this experiment repeated 
a few times, will forever relieve him from that painful 
misgiving with which he rises, for the first time, to 
collect and give utterance to the thoughts that are 
struggling in his brain. 

But I ought to remind you that but a small part 
of any bar find it necessary, in the transaction of 
business, to engage in the advocacy of causes in 
court. There are other departments of professional 
labor which yield quite as certain emoluments and 
means of gaining a competency as that of conduct- 
ing trials before juries or addressing arguments 
to courts, which require learning, sound judgment 
and incorruptible integrity, though they call for little 
display of eloquence or fine speaking. And these 
qualities are within the reach of any fair-minded man 
who will cultivate them. And there is one thing 
more, of which, in candor and frankness, I ought to 
apprise you, and that is, if you have chosen the pro- 
fession with a view of thereby making yourselves rich, 
you will, in all probability, be fated to be disap- 
pointed. The profession has few prizes of that kind, 
and the bulls and bears of Wall street would find 
themselves singularly out of their sphere at a board of 
practicing lawyers. What it holds out is a reasonable 
hope, by industry, economy and devotion to business, 
to earn a tolerable competency, and that nobler re- 
ward for generous minds which cannot be measured 
by dollars and cents, the respect which men pay to 
worth and talent wherever they find them. 

I pass from this part of my subject, to what concerns 
you even more than that of which I have been speaking, 
although it may not seem to have so obvious a connec- 
tion with your preparatory course here. I look for- 
ward to a few years, and I find you acting your parts 
as lawyers in the various localities to which you may 
have been drawn, and I see before you a double mis- 
sion which you will have to fill. Devote yourselves as 
you may to the duties of your profession, you are not 
relieved from a single one of the duties which belong 
to you and every man as good citizens. Nay, more, 
your duties and responsibilities as citizens grow and 
increase in importance with every step you advance 
in your profession. You have a reputation to gain 
and an influence to secure in both these relations, 
which you cannot, for a moment, disregard, if you 
would be just to yourselves. If you are to succeed as 
lawyers you cannot separate yourselves from the 
world, or cease to mix and mingle with it as citi- 
zeus. If you discipline yourselves by study and culti- 
vate habits of thought, without which you are sure to 
failas lawyers, you cannot, if you would, fail to influence 
the thoughts and opinions of those around you. And 
it is only necessary to carry your thoughts one step 
further, and recall what a power public opinion wields 
over the destinies of the nation, to begin to feel that, 
in shaping and directing this mighty engine, the hum- 
blest of you are to bear a part. 
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But I wish, in the first place, to call your attention 
to your relations to the Court and Bar, and how you 
are to sustain these. In doing this I would remind 
you of the respect that is due to personal dignity and 
official position, which should ever be maintained 
toward the court, even if, at times, the judge appears 
to forget to return a like civility, though even here 
you may have rights which you ought fearlessly to 
maintain. No member of the bar can afford to quar- 
rel with the court, even if he finds a provocation for 
offense, unless forbearance ceases to be a virtue, which 
is too rare to be taken into account. In the next 
place, in your intercourse with the bar never for- 
get the courtesy that is due from one gentleman to 
another. You have got to meet them, at times, in 
sharp and earnest contest, when your client’s interests 
and your own pride of success are involved, and when, 
if you lose command of your temper, and are rude to 
your adversary, you lose your self-possession and en- 
danger your whole cause. This you have got to guard 
against. lf you quarrel, do it in a Pickwickian sense, 
and disarm your adversary by treating him as if he 
was a gentleman, or, if you cannot make a gentleman 
of him, and your own self-respect forbids your cower- 
ing before him, show him by your bearing and your 
language that you know how to vindicate your own 
personal manliness and professional honor without 
descending to the level of a wrangler. In the next 
place, always act in good faith toward the court. If 
you make a statement, be it of fact or law, let it 
always be what you believe to be true. In this way 
there grows up between the court and the honorable 
members of the bar a mutual confidence and guvod 
vuderstanding, which takes away from the practice of 
the law half its difficulties and vexations. There is a 
popular scandal in respect to our profession, that law- 
yers, as a body, are less scrupulous as to truth than 
ether people. So far from its being true, there is no 
calling which demands a more refined regard for truth- 
fulness than that of a lawyer in dealing with the court 
and jury, and I may add in his intercourse with his 
associates at the bar. There are those who pursue a 
different course, but besides its being a mean and con- 
temptible one, it is, in the long run, an unprofitable 
one. You may cheat a jury once, but they are shrewd 
men, and will be quite sure to find you out, and if they 
do, they will not trust you a second time, even while 
telling them the truth. It does not pay to be tricky 
or false in the management of acase. The best repu- 
tation that a man can have as a lawyer, and the one 
that will go the farthest to aid him in winning his 
cases, is that of being honest. Learning and skill do 
not make up for the want of it. 

And in this connection I wish to say a few words upon 
a matter which troubles sensitive minds both inside 
and out of the profession, and that is, how fara lawyer 
can, honestly and honorably, engage in the defense of a 
person charged with a crime, where he has reason to 
suppose his client is guilty? To my mind there are no 
two sides to the question, provided the lawyer deals 
fairly with what properly comes before the court. He 
has no right to tell the jury he believes his client inno- 
cent if he does not. But he not only has a right, but it 





is his duty, to see that the defendant has a fair trial, and 
if the proof of his guilt fails, or the witnesses against 
him are prejudiced or perjured, he is bound to give his 
client the benefit of its exposure, and if he thereby 
escapes, justice may fail in that particular case, but 
the great and holy cause of justice will be advanced by 





it. Such trials are not mere battles between the Com- 
monwealth and the prisoner at the bar. They are but 
incidents in the working of that system upon the 
purity and integrity of which men hold their lives, 
their property and every thing they account dear in 
security. Men believe these to be safe because they 
hold them by the same law which watches over and 
guards the rights and persons of the humblest as well 
as the highest of their fellow-citizens. But let it be 
once understood that a man, because he is poor and 
friendless, under a charge of crime, can be seized and 
dragged before a court, and because there is a popular 
clamor against him, no man can be found to see that 
he is fairly dealt by, and fairly convicted, if found 
guilty, his conviction and sentence would do more to 
weaken public confidence in the administration of the 
law than the escape of a dozen men suspected of 
crimes. No, the lawyer who, in such a case, consents 
to take the defense of such a man, and conducts it in 
good faith, instead of doing a dishonest or a dishon- 
orable act is a benefactor to the very community who 
ery out against him. Had the victims of the delusion 
of witchcraft in 1692 been defended by counsel who 
dared to expose the falsity of the evidence upon which 
they were convicted, Massachusetts might have been 
spared that foul blot upon the fair fame of her courts. 
Even the exasperated populace of Boston, when the 
excitement was over, were ready to join in the tribute 
of applause to John Adams and his associates as public 
benefactors for their courage in daring to defend the 
British soldiers who had shot down Crispus Attucks in 
the streets of that city in 1770. 

I might say a word of the intercourse you are to 
sustain with your clients. It is one which generally 
requires a good share of patience, always of unswerv- 
ing fidelity and attention to their interests, and some- 
times calls for a decided exercise of self-respect. To 
a man engaged in a lawsuit it is a matter of prime im- 
portance, and engages much of his thoughts, and his 
lawyer is to hima kind of father-confessor, to whom 
he is constantly wanting to talk about it. He will tax 
your patience and try your temper by his untimely 
and unnecessary repetitions of useless matter. But 
your only way is to listen, and seem, at least, to heed 
him —to make him feel that you are faithful and true 
to his cause, and show it by what youdo. But, in all 
things, follow your own judgment, after a careful ex- 
amination of the matter, and never sacrifice your own 
self-respect to gratify any personal feelings of his 
toward his adversary, or in adopting any scheme of 
questionable propriety to carry his case. Do not neg- 
lect to prepare yourself because your client’s cause is 
a small one. If you win for him such a cause he will 
be ready to employ you in larger ones. The best law- 
yers and the best managers of cases are the ones who 
make the best preparation. I have seen Mr. Choate 
conduct a great many causes, but I never heard him, 
whether in great cases or small ones, that he did not 
show that he was prepared at all points. And I know, 
too, that such was the habit of Jeremiah Mason, who 
never had his superior in New England, if in the coun- 
try, in the management of a jury trial. This was in 
marked contrast with the slip-shod way in which some 
lawyers go through a case, and, half the time, when 
they get through, find out that they have omitted 
some of the most important matters, merely because 
they had not taken the trouble to study their case 
beforehand. 

And when you come to your intercourse with the 
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bar, let me repeat. be careful never to sink the gentle- 
man, or, from the irritation of the moment, let your 
client’s quarrel with his adversary be the occasion of 
a personal quarrel between you and your opposing 
counsel. Lawyers will grow warm and earnest, and I 
would not give a six pence for one who did not warm 
up in conducting his cause, and they may say sharp 
things, and push their adversaries into uncomfortable 
places, but they ought, and they can, and they are the 
only class of men who do quarrel professionally, for 
the time being, and without stirring up bad blood or 
purposely wounding an adversary, because he opposes 
them with the same earnestuess with which he himself 
engages in a cause. 

But it is time that I should call your attention to 
the parts you have got to play outside of the strict 
professional lines, within which I have thus far con- 
fined myself. Tosay nothing of your duties and rela- 
tions as husbands and fathers, which the law presumes 
you will, in due time, take upon yourselves, you have 
important missions to fill, every one of you, as Ameri- 
ean citizens. You will have hardly left the school 
behind you before you will find yourselves called upon 
to take a part in what is going on around you, in what 
makes up the battle of life. To any one who has never 
made the subject a study, it is a curious problem how 
the State and its affairs seem to move on by some kind 
of automatic process, the working power of which 
he cannot see. With no acknowledged leader, the 
people seem to follow in one common track, and yield 
to influences which are not perceptible to a casual ob- 
server. But the more he examines the subject, the 
plainer he perceives that the great moving power in 
such a community as ours is that of intelligent 
thought, where it takes the form of public sentiment. 
It is like the air we breathe; at one time it gently plays 
with the summer flowers, and at another lays pros- 
trate the oak of the forest. It dictates the fashions 
of genteel society, and it gives shape and direction to 
the policy of the State. It makes and unmakes the 
men whom we choose for our rulers, and gives shape 
to the laws we are called upon to obey. And yet, 
when we trace the sources of this mighty power, we 
find them sometimes in the action of a single mind, 
and often in the judgments and opinions of a few 
whose sentiments harmonize upon matters which con- 
cern the many. It is only when we see how public 
opinion upon any subject is made up, that we are able 
to measure individual responsibility. The truth is, 
the people, generally, are too busy in their own con- 
cerns and too little trained to abstract thought, to have 
time or inclination to investigate public affairs, and 
they take their opinions, second hand, from those who 
do, so that half the notions to which men cling so 
persistently in politics, in taste and the minor morals, 
are borrowed from what they hear in the caucus room 
or read in the newspapers, or find prevailing in the 
circles within which they move. They take them up 
and repeat them till they make them their own, and 
would often almost suffer martyrdom to defend them. 

If, then, we ask who in fact originates these thoughts 
which thus gain a lodgement in the public mind, they 
will be found within a narrow compass. The pulpit, 
undoubtedly, does much. The press is a still broader 
and mightier engine, and those who supply the people 
with their literature, speak, in turns, to the hearts and 
judgments of all who read their works. But none of 


these exert, in my judgment, a more direct and im- 
mediate power over the opinions of the masses of the 





people, than those of our own profession. In the 
first place, they have to do with all sorts of people ama 
about all sorts of things, and, in that way, come in 
contact with a greater variety of minds than any other 
class of men. They are accustomed to investigate, to 
think and to judge, and to bring those powers to bear in 
influencing others. That is a part of their training. and 
it is an essential part of the business in which they 
are engaged. Another thing, their relation to others 
is one of confidence by which the opinions they ad- 
vance are received as something entitled to special trust 
and attention. The topics, moreover, with which they 
deal, are more or less connected with the government 
and its administration, which brings them in contact 
with the politics of the country. And, as a natural con- 
sequence, we find lawyers in places of trust and influ- 
ence all over the country, on the bench, in the legisla- 
ture, in congress and in municipal offices, not because 
they are better or more worthy men than merchants 
or manufacturers or farmers, but because the duties 
of those places are better suited to their training, their 
studies and their pursuits. Buta lawyer ought to be up- 
on his guard in not contenting himself with struggling 
for the honors and emoluments of office which ought 
to be regarded as incidents of excellence in his profes- 
sion, while he neglects the attainment of those quali- 
ties of professional success which should be the condi- 
tions upon which the honors and distinctions of civil 
rank and office are bestowed. The ambition for office 
is a dangerous lure to a young man, especially of our 
profession, and if he yields to it before he has got well- 
established, before he has acquired a taste for and a 
familiarity with its duties and pursuits, and before he 
has got something beforehand upon which he can fall 
back if he loses his place, without feeling himself de- 
pendent upon the pay it brings, he is in danger, with 
every new change in party, of being thrown out of 
employment, with experience, tastes and habits to be 
gratified, and without the means of doing it by honest 
industry, and thus of becoming a waife upon society, 
instead of being his own master in mind, opinion and 
independence of action. While a lawyer has no right 
to neglect politics, it is worse than folly to make poli- 
tics a trade, or look to its offices and rewards as a 
means of living. He may succeed in getting into con- 
gress for a few years, or in being made a collector or 
postmaster, or even foreign consul or minister, but the 
first turn of the political wheel may throw him out, 
and it is then too late to take up his profession with 
either satisfaction or hope of success. And if a man 
voluntarily puts on the collar of a party for the pay or 
the hire of office, he has no right to complain if he 
feels the smart of the lash with which he is driven. 
Whereas, if he will wait till he has made himself master 
of his profession, he may take office without being 
obliged to sacrifice his own independence or self-re- 
spect, and enjoy it as the merited reward of a high- 
minded and honorable career in an honorable profes- 
sion. 

But I have not yet said what J wish to, of the duties 
you will owe to the State and society around you as 
individuals, as meu of personal influence, and as orig- 
inators and guides of public thought, if you prove 
yourselves to be worthy of the profession you have 
chosen. If you fail, and fall by the way, from a love 
of ease or a love of money, or a foolish ambition to 
get office before you are ready for it, your bearing the 
name of lawyers will be of little account to you. You 
will have to follow public opinion instead of leading 
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it. But if you show the people that you are capable 
of forming opinions upon questions as they arise — that 
you have such opinions, and honestly and clearly state 
them — they will respect those opinions, and, without 
being aware of it yourselves, you will stamp an influ- 
ence upon that community which may last when you 
are in your graves. It is true of large circles as it is 
of small ones, that a few minds fix the tone of public 
sentiment. Many have doubted if our revolution 
would have been accomplished for half a century if it 
had not been for the determined spirit of some half 
dozen leaders in the several colonies, inspired by the 
patriotism and zeal of Adams and Otis, and the few 
who, with them, first moved the public heart by utter- 
ing what they had conceived and thought out in their 
own individual minds. And everybody now under- 
stands that the country owes the late lamentable civil 
war in which she was involved to the passions and 
opinions of a few, and that it was, in fact, what it was 
proclaimed to be, a war of ideas. It was the old story 
of Peter the Hermit moving a whole continent by ad- 
dressing himself to the awakened sentiment of its 
masses. 

Nor do I wish to be misunderstood in the purpose 
for which I have indulged in these remarks. The 
country needs, and the times in which we are living, 
calls upon every good citizen to do what he can to keep 
her from retrograding from the advanced position she 
has reached and from falling from that point of eleva- 
tion among the nations of the earth which she has 
attained by the development of the ideas upon which 
she carried through the revolution and built up the 
structure of a free constitutional form of government. 
We stand at the door of the first century of this 
mighty experiment, in the light of which the people 
of k.urope have been moving ouward, changing their 
own governments and vindicating for themselves that 
sovereignty which, under our system, is the rightful 
inheritance of every people. We are entering upon a 
second century of this experimeut, and it is to succeed 
or fail, just as we employ, or otherwise, the same 
means by which it succeeded at first. It depends upon 
the people, upon their intelligence, their love of coun- 
try, their maintenance of the spirit of the constitution 
and the watch and ward they keep over their rulers, 
and their readiness to crush out every attempt to per- 
vert the people’s offices to the selfish ends of political 
corruption and party subserviency. In short, it de- 
pends upon the public sentiment of the country, 
whether our nation is to have another century of life 
and glory and influence, or be laid away in the cata- 
comb of nations which died of their own corruption. 

In the light of truths like these, you and each of you 
have a work todo. You may not be upon the bench, 
you may not hold a seat in congress, and your sphere 
may be bounded by the circuit of a single city or 
county, or even town; but within that, what you 
think and what you do will influence some, be it few 
or many, aud your very forbearance to act may retard 
the action of still more. You can make your pres- 
ence and your influence felt in the encouragement of 
schools, in the primary meetings of the people, and the 
support you lend to the cause of religion and good 
morals, avd if you do, that community will be the 
better for your having lived among them. And when 


we go beyond these, to what you may do in enlighten- 
ing and guiding the public thought in the matter of 
national politics, there never was a time when the aid 
of men like you was sv much needed as at this very 





hour. Corruption, venality and baseness, in every 
form, have been working their way into parties till 
the honor, if not the life, of the nation is put at hazard 
by making the people’s offices the bribes and means 
of corrupting the people themselves, through place 
hunters and political stock jobbers, and bringing every 
thing which concerns the administration of govern- 
ment within the control and management of rings and 
combinations of bad men. 

Your training and studies as lawyers will enable you 
to detect and expose these tricks of political shysters, 
and to point out the base uses to which our civil ser- 
vice has been perverted, and dispel that delusion in 
the public mind by which the business of the country 
and its credit at home and abroad are made the sport of 
ignorant or selfish financiers, and the false pretenses 
of a greenback currency. In short, it is for men like 
you, and with opportunities like yours, to work out a 
revolution in the public mind and bring back the days 
when rulers were chosen, not because they could skill- 
fully boss a party, but because they were believed to 
be honest men, aud capable and trustworthy public 
servants. 

I know you will not ask me if it will pay to be good 
citizens as well as good lawyers. It may not bring you 
money, but it willdo more; it will bring you power, 
the power of influencing your fellowmen, the enviable 
power of doing something which shall make our coun- 
try and its free constitution as perpetual as its hills 
are everlasting. 

Do not think Iam speaking at random in thus address- 
ing myself to you who have not yet left these halls of 
preparation. To one who has reached your stage of life, 
the changes come with a rapidity that is almost start- 
ling. You are already feeling the influence of that 
silent current that is sweeping every one of us on with 
resistless force to the goal of life which sooner or later 
awaits us all. The twenty classes who have gone be- 
fore you since my connection with this school began, 
are scattered through this wide land, busy in their 
several spheres, looking back in memory to those scenes 
which some of you are about to leave, and drawing 
new inspiration for the work they still have before 
them. They would tell you that there is no vacant 
space between the school and the bar, in which to 
gather up new resolutions and new fortitude for the 
duties which await a lawyer who enters his profession 
with right motives and high aims. They would tell 
you their duties began here and will only end with 
their lives. 

I would add to that testimony the experiences of 
almost sixty years since I left this school, and I might 
add that when a lawyer looks back upon his life, he 
sees how brief, at best, have been his opportunities for 
winning its honors by fulfilling its duties, and knows 
how to address himself to the young, the generous and 
the hopeful who are coming after him into its untried 
arena. 

It has been with feelings like these that I have con- 
templated my parting with you and the school. I re- 
membered those who had gone out from here, and I 
felt that I could speak words of encouragement to you 
as I held up their success before you as an example. 
I remembered the difficulties and discouragements of 
my own now protracted career, however humble 
it may have seemed to others, and I felt an impulse to 
try to lift the veil which haugs between you and the 
high places in the profession, and to hold up the feeble 
light of my own experience to show you the entrance 
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into that noble field upon which so many have done 
brave battle and won manly honors before you. Nor 
could I suffer the occasion to pass without bidding you 
a God-speed on parting. I cannot hope to be privil- 
eged to watch your progress, at farthest, but for a few 
years. But during what is left to me of life, I shall 
cherish with pride and pleasure the memory of the 
period of my connection with this school, and as I 
then recall you and the young men who have done so 
much to honor the school before you, I shall feel that 
1 have not lived in vain, if I have been privileged to 
do something to help forward a body of generous and 
highminded young men in their preparation for the 
noble mission of fearless advocacy, robust citizenship 
and true manhood. 





~~ 


STATES SUPREME COURT DECIS- 
IONS— OCTOBER TERM, 1876. 


UNITED 





ORDER STRIKING OUT ANSWER APPEALABLE — LIA- 
BILITY OF EXECUTOR — PREFERENCE OF CAUSES. 


|* the case of Fuller et al., plaintiffs in error, v. Claff- 

lin et al., decided at the present term by the United 
States Supreme Court, the uction was brought in the 
District Court for the Western District of Arkansas, 
to recover the amount of two promissory notes of 
$1,000 each, given by the firm of Fuller & McKibben to 
H. B. Claflin & Co. The defense was that the giving 
of notes was procured by an agent of the holders, who 
presented the statement of an account showing a bal- 
ance of $3,407.73; that believing the statement to be 
accurate, the defendants gave the notes in suit and 
two other notes, in all equaling the amount claimed 
by the statement; that in truth, the statement was 
false and fraudulent; that there was less than $1,550 due 
on the account, which amount has since been paid. 
To this answer a demurrer was interposed, which was 
overruled. A motion was then made and granted that 
the answer be made more specific by setting forth the 
alleged statement and by stating the items and particu- 
lars of the alleged falsity. In obedience to this order 
a further answer was filed. A motion was then made 
to strike out the further answer as not being a compli- 
ance with the order, and for judgment. The motion 
was granted, a request for time until the next morn- 
ing to perfect the answer was refused, and judgment 
was entered for the amount of the notes. From this 
judgment a writ of error was brought. It was claimed 
that the order was not appealable, being one depending 
on the discretion of the court. The court, Hunt, J., 
delivering the opinion, held that an order to make an 
auswer more specific as well as a refusal to give fur- 
ther time to perfect an answer falls within the prin- 
ciple claimed, but say ‘*‘the rule we are speaking of 
has sometimes been held to apply to an order refusing 
to strike out an answer. 4 How. Pr. 432. But it does 
not apply to an order which strikes out an answer. 
That is not a mere procedure in the cause. It is the 
ending of the cause, leaving ‘the action undefended, 
and witha right toimmediate judgment. Accordingly, 
we find in this case, that the same order entered on the 
8th of December, 1873, at nine o'clock in the morning, 
which directed the amended answer to be struck out 
and denied permission to file a further answer on the 
next morning, also contained a final judgment for the 
amount of the notes described, with interest and costs, 
and directed that execution issue therefor. Such an 
order has often been held to be appealable. Mande- 


baum v. The People, 8 Wall. 310; Hozey v. Bachan, 16 

Peters, 215; Trustees v. Forbes, 8 How. 285; Crucible 
Co. v. Steel Works, 9 Abb. Pr. (N. 8S.) 195; Union 
Bank v. Mott, 11 Abb. Pr. 42; Shelden v. Adams, 18 id. 
405. The judgment below was reversed and the case 
remanded. 

The case of Smith, executor, et al., plaintiffs in error, 
v. Chapman, executor, arose in the Circuit Court for 
the district of Minnesota. The plaintiff below brought 
action against executors upon a judgment against their 
testator. Service was made on Smith, who was named 
as one executor, who set up as defense, “that most of 
the property, rights and credits of the testator, at the 
time of his death, were then situated in San Francisco, 
in the State of California; that the last will and testa- 
ment of the deceased was duly proved, approved and 
recorded in the Probate Court for the county where 
the testator died; that letters testamentary, in due 
form of law, were issued and delivered to P. B. Clark, 
one of the persons named in his will as executor, and 
that he, as sole executor of the estate of the decedent, 
fully administered the same, and that the defendant, 
at the time of the commencement of the action, had 
not, nor has he since had, any property, rights or cred- 
its of the deceased in his hands to be administered.” 
The case was tried by jury, who gave a verdict for 
plaintiff below. Theentry of jugdment was as follows: 
“It is considered by the court and adjudged that the 
plaintiff do have, and recover of and from the defend- 
ant, impleaded as aforesaid, the sum of seven thou- 
sand six hundred and forty-eight dollars and thirty- 
three cents,’ * * with interest and costs. Nothing 
was alleged in the declaration to show that the defend- 
ant became personally liable for the judgment against 
the testator. The court, Mr. Justice Clifford deliver- 
ing the opinion, say: ‘' Viewed in the light of those 
suggestions, it is clear that the judgment should have 
been de bonis testatoris instead of de bonis propriis, as 
shown in the record. Unless an administrator or 
executor in such a case pleads a false plea, he is not 
liable to a judgment beyond the assets in his hands to 
be administered; and it is well settled that a plea of 
plene administravit is not necessarily a false plea, and 
that the judgment in such a case, even if the plea is 
not sustained, should be a judgment de bonis testatoris. 
Siglar v. Haywood, 8 Wheat. 675. Beyond doubt the 
suit in this case was against the defendant, as the ex- 
ecutor of the last will and testament of John Gordon, 
deceased, and it is equally clear that the declaration 
does not contain any allegation that the defendant 
had been guilty of any waste of the assets in his 
hands, or of any mismanagement in the performance of 
his duties as executor of the last will and testament of 
the deceased. When the suit is against the defendant 
as executor and no devastavit is alleged, it is clear thata 
judgment de bonis propriis is unwarranted, even if it 
appear that the defendant has received assets, unless it 
appears that no assets can be found. Boyce’s Ez’rs v. 
Grundy, 9 Pet. 275. Plene administravit is doubtless a 
good plea, and, if sustained by sufficient evidence, it isa 
good defense, but the rule is that the jury, under such 
a plea, if no devastavit is averred, must find the 
amount of the assets, if any, before any judgment 
can berendered. Fairfax’s Ex’rs v. Fairfax, 5 Cranch, 
19. Even if it appear that an executor has received 
assets, still the judgment or decree should be against 
him, in his representative character, to be levied out 
of the assets in his hands, when no devastavit is averred 





and proved, unless it appear that no such assets can 
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be found, in which event the rule is that the judgment 
may, if so ordered, be levied out of his own proper 
goods.”"’ The judgment was reversed and the cause re- 
manded. 

Hodge, Comptroller-General of South Carolina, appel- 
lant, v. Richmond & Danville R. R. Co. involved merely 
a question of practice. The statute (R. S., § 949) pro- 
vides that ‘‘ When a State is a party, or the execution 
of the revenue laws of a State is enjoined or stayed ” 
in the suit, the same shall, upon sufficient reason 
being shown, be preferred on the calendar. In this 
case, the taxing officers of South Carolina were en- 
joined from collecting a tax upon the property of the 
appellee. The court held that, if the tax, the collection 
of which was stayed, affecting only a single corpora- 
tion, its non-collection would not embarrass the gov- 
ernment of South Carolina, and there was not suffi- 
cient reason to grant a preference. The case was dis- 
tinguished from the Illinois tax cases. See also United 
States v. Fossatt, 21 How. 445. 


— + 


POWERS OF CONGRESS OVER NAVIGABLE 
STREAMS.— RIGHT TO CHANGE 
CHANNEL OF RIVER. 


N the case of The State of South Carolina v. The 
State of Georgia and others, decided in the United 
States Supreme Court at the present term, the ques- 
tion as to how far the United States government may, 
in improving the navigation of a river, interfere with 
the natural channel, arose. The Savannah river, which 
flows between South Carolina and Georgia, and forms 
a boundary between those States, at a certain point 
divides into two streams or channels, and passes 
around what is known as Hutchinuson’s island. The 
northern stream of the two forms the boundary line 
between the States. In improving the river under 
the provisions of an act of Congress, the United 
States authorities rendered the southern channel nav- 
igable at the expense of the northern one, which was 
obstructed so that there would be a diversion of the 
commerce of the river into the southern channel. This 
action was brought in equity to restrain the continu- 
ance of the work. The court held that the right to 
regulate commerce includes the right to regulate navi- 
gation, and hence, to regulate and improve navigable 
rivers and ports on such rivers; that Congress has 
power to close one of several channels in a navigable 
stream, if, in its judgment, thereby the navigation of 
the river will be improved. It may declare that an 
actual obstruction is not, in the view of the law, an 
illegal one; that an appropriation for the improve- 
ment of a harbor on a navigable river, “to be ex- 
pended under the direction of the secretary of war,” 
confers upon that officer the discretion to determine 
the mode of improvement, and authorizes his diver- 
sion of the water from one channel into another, if 
in his judgment such is the best mode, and that such 
a diversion is not giving preference to the ports of one 
State over those of another. 

The court say in dismissing the bill, ‘‘ Prior to the 
adoption of the Federal constitution, the States of 
South Carolina and Georgia together had complete 
dominion over the navigation of the Savannah river. 
By mutual agreement they might have regulated it as 
they pleased, It was in their power to prescribe, not 
merely on what conditions commerce might be con- 
ducted upon the stream, but also how the river might 
be navigated, and whether it might be navigated at 





all. They could have determined that all vessels pass- 
ing up and down the stream should pursue a defined 
course, and that they should pass along one channel 
rather than another, where there were two. They 
had plenary authority to make improvements in the 
bed of the river, to divert the water from one channel 
to another, and to plant obstructions therein at their 
will. This will not be denied, but the power to “ regu- 
late commerce,”’ conferred by the constitution upon 
Congress, is that which previously existed in the 
States. As was said in Gilman v. Philadelphia, 3 Wall. 
724, “Commerce includes navigation. The power to 
regulate commerce comprehends the control for that 
purpose, and to the extent necessary, of all the navi- 
gable rivers of the United States which are accessible 
from a State other than those in which they lie. For 
this purpose they are the public property of the na- 
tion, and subject to all the requisite legislation by Con- 
gress. This necessarily includes the power to keep 
these open and free from any obstruction to their 
navigation interposed by the States, or otherwise; to 
remove such obstructions where they exist; and to 
provide, by such sanctions as they may deem proper, 
against the occurrence of the evil and for the punish- 
ment of the offenders. For these purposes Congress 
possesses all the powers which existed in the States 
before the adoption of the national constitution, and 
which have always existed in the Parliament in Eug- 
land.” Such has uniformly been the construction 
given to that clause of the constitution which con- 
fers upon Congress the power to regulate commerce. 

* But it is insisted on behalf of the complainant, that 
though Congress may have the power to remove ob- 
structions in the navigable waters of the United States, 
it has no right to authorize placing obstructions 
therein; that while it may improve navigation, it may 
not impede or destroy it. Were this conceded, it 
could not affect our judgment of the present case. 
The record exhibits that immediately above the city 
of Savannah the river is divided by Hutchinson’s 
island, and that there is a natural channel on each 
side of the island, both uniting at the head. The ob- 
struction complained of is at the point of divergence 
of the two channels, and its purpose and probable 
effect are to improve the southern channel at the ex- 
pense of the northern, by increasing the flow of the 
water through the former, thus increasing its depth 
and water-way, as also the scouring effects of the cur- 
rent. The action of the defendants is not, therefore, 
the destruction of the navigation of the river. True, 
it is obstructing the water-way of one of its channels, 
and compelling navigation to use the other channel, 
but it is a means employed to render navigation of the 
river more convenient, a mode of improvement not 
uncommon. The two channels are not two rivers, and 
closing one for the improvement of the other is in 
no just or legal sense destroying or impeding the navi- 
gation. If it were, every structure erected in the bed 
of the river, whether in the channel or not, would be 
an obstruction. It might be a light-house erected on 
a submerged sand-bank, or a jetty pushed out into the 
stream to narrow the water-way and increase the 
depth of water and the direction and the force of the 
current, or the pier of a bridge standing where vessels 
now pass, and where they can pass only at very high 
water. The impediments to navigation caused by 
such structures are, it is true, in one sense, obstruc- 
tions to navigation, but so far as they tend to facili- 
tate commerce, it is not claimed that they are unlaw- 
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ful. In what respect, except in degree, do they differ 
from the acts and constructions of which the plaintiff 


complains? All of them are obstructions to the nat- 
ural flow of the river, yet all, except the pier, are im- 
provements to its navigability, and consequently they 
add new facilities to the conduct of commerce. It is 
not, however, to be conceded that Congress has no 
power to order obstructions to be placed in the navi- 
gable waters of the United States, either to assist 
navigation or to change its direction by forcing it into 
one channel of ariver rather than the other. It may 
build light-houses in the bed of the stream. It may 
construct jetties. It may require all navigators to pass 
along a prescribed channel, and may close any other 
channel to their passage. If, as we have said, the 
United States have succeeded to the power and rights 
of the several States, so far as control over inter-State 
and foreign commerce is concerned, this is not to be 
doubted. Might not the States of South Carolina and 
Georgia, by mutual agreement, have constructed a 
dam across the cross-tides between Hutchinson and 
Argyle islands, and thus have confined the navigation 
of the Savaunah river to the southern channel? Might 
they not have done this before they surrendered to the 
Federal government a portion of their sovereignty? 
Might they not have constructed jetties, or manipu- 
lated the river, so that commerce could have been car- 
ried on exclusively through the southern channel, on 
the south side of Hutchinson’s island? It is not 
thought that these questions can be answered in the 
negative. Then why may not Congress, succeeding as 
it has done, to the authority of the States, do the same 
thing? Why may it not confine the navigation of the 
river to the channel south of Hutchinson’s island, and 
why is this not a regulation of commerce, if commerce 
includes navigation? We think it is such a regula- 
tion. 

‘*Upon this subject the case of Pennsylvania v. The 
Wheeling and Belmont Bridge Company, 18 How. 421, 
is instructive. There it was ruled that the power of 
Congress to regulate commerce includes the regula- 
tion of intercourse and navigation, and consequently 
the power to determine what shall or shall not be 
deemed, in the judgment of law, an obstruction of 
navigation. It was, therefore, decided that an act of 
Congress declaring a bridge over the Ohio river, which 
in fact did impede steamboat navigation, to be a law- 
ful structure, and requiring the officers and crews of 
vessels navigating the river to regulate their vessels so 
as not to interfere with the elevation and construction 
of the bridge, was a legitimate exercise of the power 
of Congress to regulate commerce. 18 How. 421. 

“*It was further ruled that the act was not in conflict 
with the provision of the constitution, which declares 
that no preference shall be given by any regulation of 
commerce or revenue to the ports of one State over 
those of another. The judgment in that case is, also, 
a sufficient answer to the claim made by the present 
complainant, that closing of the channel on the South 
Carolina side of Hutchinson’s island is a preference 
given to the ports of Georgia forbidden by this clause 
of the constitution. It was there said that the pro- 
hibition of such a preference does not extend to acts 
which may directly benefit the ports of one State and 
only incidentally injuriously affect those of another, 
such as the improvement of rivers and harbors, the 
erection of light-houses, and other facilities of com- 
merce. ‘It will not do,” said the court, ‘* to say that 


the exercise of an admitted power of Congress con- 





ferred by the constitution is to be withheld, if it ap- 
pears or can be shown that the effect and operation of 
the law may incidentally extend beyond the limitation 
of the power.’’ The case of The Clinton Bridge, 10 
Wall. 454, is in full accord with this decision. It as- 
serts plainly the power of Congress to declare what is 
and what is not an illegal obstruction in a navigable 
stream.”’ 
—_——__>____—. 


COURT OF APPEALS ABSTRACT. 


CONTRACT. 

1. Charter of vessel: sub-charter: rights of parties.— 
Defendants, the owners of a vessel, chartered it to 
plaintiffs for a specified sum, for a voyage from New 
York to Nassau, thence to Great Isaacs, thence back 
to Hampton Roads for orders to discharge at either 
Baltimore, Philadelphia or New York. The plaintiffs 
sub-chartered the vessel to a guano company for a 
voyage from Great Isaacs to Hampton Roads for orders 
to discharge, etc., at a specified price per ton for a full 
cargo. Plaintiffs furnished freight for the vessel to 
Nassau, and, after discharging, turned the vessel over 
to the guano company. There not being freight at 
Great Isaacs, the agent of the company asked the cap- 
tain of the vessel to take freight from Nassau direct 
to New York, which he refused to do unless $400 
additional was paid him. The company paid $400 to 
the captain, who paid it to defendants. The company 
paid plaintiffs all that was agreed to be paid fora full 
cargo under the sub-charter. Held, that in agreeing 
to a deviation from the agreed voyage, the captain 
acted as the agent of defendants and not of plaintiffs, 
and that defendants and not plaintiffs were entitled to 
the $400. Moss v. Husted. Opinion by Rapallo, J. 
[Decided Sept. 19.] 

2. Separate agreements as to one matter executed at 
same time, one agreement.— In an action to recover for 
the royalty upon the manufacture of self-rakes, the 
complaint set up a written agreement, whereby defend- 
ant agreed to pay $10 for each rake manufactured. The 
answer was a general denial. Held, that an agreement 
in writing, executed at the same time, whereby it was 
agreed that for self-rakes attached to a certain machine 
a royalty of only $7 each was to be paid, was admis- 
sible under the pleadings. Several instruments made 
between the same parties at the same time and relat- 
ing to the same subject-matter are to be read as one 
instrument. Marsh v. Dodge. Opinion by Rapallo, J. 
[Decided Sept.19. Reported below, 6 N. Y. Sup. 568.] 

COUNTER-CLAIM. 


Contract debt cannot be set up as in action for tort.— 
A complaint alleged that plaintiff pledged some town 
bonds with defendant to secure advances; that defend- 
ant converted the bonds to his own use, and refused to 
redeliver them when demanded. The answer set up 
that the bonds were pledged with power of sale, from 
the proceeds of which was to be paid antecedent in- 
debtedness, and set up certain counter-claims arising 
on contract. The jury on conflicting evidence found 
that the bonds were pledged to secure advances only. 
Held, (1) that an offer by defendant to show that plaintiff 
was not then the owner of the suit was properly ex- 
cluded ; (2) that the defendant was not entitled to set 
up as a counter-claim in this action an old indebted- 
ness on contract of plaintiff to him. Smith v. Hall. 
Opinion by Rapallo, J. 

{Decided Sept. 19.] 
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EVIDENCE. 

Opinion as to value of services, how given: person per- 
forming services competent to give opinion as to value. 
In an action for services rendered witnesses may give 
an opinion as to the value of the services from what 
they know of the services rendered, or upon a hypo- 
thetical case containing some or all of the facts proved, 
and the person performing the services is competent 
to give an opinion as to their value. Mercer v. Vose. 
Opinion by Earl, J. 

(Decided Sept. 19.] 
NEGLIGENCE. 


1. When existence of contributory, question for jury.— 
It is not enough to authorize a nonsuit, in an action 
for injury by negligence, that the evidence would war- 
rant a jury in finding that the plaintiff was negligent, 
and that his negligence contributed to the injury; but 
where it is in doubt, from the evidence, whether neg- 
ligence is established, that question must be deter- 
mined by the jury. Mahar v. Central Park, N. and E. 
Riv. R. R. Co. Opinion by Miller, J. 

2. Care required of boy ten years old : passenger follow- 
ing direction of employee on railroad: gelling on front 
of horse car.— Plaintiff, a boy ten years of age, was 
about to take passage in defendant's horse car. After 
the car had stopped, he was directed by the driver to 
get on at the front platform. While he was undertak- 
ing to do so, the driver struck the horses, who started 
the car with such force as to throw plaintiff to the 
ground, whereby he was injured. Held, (1) that plain- 
tiff was bound to exercise only such care and prudence 
as might be reasonably expected of a person of his 
years; (2) that it was not negligence in itself to get on 
at the front platform; (3) that he was justified in fol- 
lowing the directions of defendant's employee in the 
manner of entering the car. Ib. 

(Decided Sept. 19.] 
NEW YORK CITY. 


1. Statutory construction.—By Laws 1855, chap. 575, 
the board of supervisors of New York were author- 
ized to increase the salary of various officers, including 
the city judge. In December, 1869, the salary of the 
city judge was fixed at $15,000 per annum. By Laws 
1870, chap. 539, sec. 17, passed May 2, 1870, the salary of 
the commissioner of jurors is fixed ‘at the same rate 
as the salary paid to the city judge.”’ Prior to January, 
1870, the salary of the city judge was $1,000 per annum 
and the same rate was paid up to July 1, 1870. By 
Laws 1869, chap. 875, the board of supervisors are pro- 
hibited from increasing salaries ** except as provided 
by acts of the legislature.”’ Held. (1) that the increase 
of the salary of the city judge was not invalid; (2) that 
the rate fixed by the board, namely, $15,000 per annum, 
was the rate of salary of the city judge from the lst 
of January to the Ist of July, 1870, notwithstanding a 
less sum was paid and accepted, and the salary of the 
commissioner of jurors was fixed by that rate. Taylor 
v. Mayor of New York. Opinion by Church, C. J. 

2. Commissioner of jurors.— Held, also, that the 
commissioner of jurors was not embraced in section 97 
of the New York city charter of 1873, as a city officer, 
notwithstanding the charter itself changed the mode 
of his appointment so as to show that he was intended 
thereafter to be one, and he was not included among 
those whose salaries the board of apportionment could 
reduce. Ib. 

3. Interest on debt against city.—Interest upon a 
claim against the city of New York held to run only 





from the time of demand. The city government is 
not required to seek out those who have claims against 
it and pass them even when due. Ib. 


(Decided Oct. 3.] 
RAILWAYS. 


1. Fences, farm-gates: duty of company as to gate used 
for its own convenience. — Under the statute relating 
to railroad fences (Laws 1850, chap. 140, § 44; Laws 
1854, chap. 282, § 8), the railroad company is permitted 
to put up gates at farm crossings for the convenience 
of the adjoining farmer, but not for the use of itself 
or others; and when such a gate is used by itself or its 
customers, with its permission, it is required to keep 
the gate in such a state as will turn away orderly cat- 
tle, and if it permits, invites or shares in such use as 
to its knowledge or notice results in the gate not serv- 
ing the end of a fence, it fails in its duty. Where it 
has knowledge that such gate is customarily left open, 
or where, from the manner of the use of the same, it 
has notice that such an event is likely to happen, it is 
in statutory default if it does not see to the closing of 
it when the use of it is over for the day, or a shorter 
period. Spinnerv. N.Y. C. & H. R. R. R. Co. Opin- 
ion by Folger, J. 

2. Accordingly, where plaintiffs cattle at night strayed 
through a gate in a railroad fence, which was, to the 
knowledge of its servants, used by the customers of 
the railroad company in doing business with it, and 
was frequently left open at night, whereby the cattle 
were run into by the company’s trains and killed, 
held that the company were guilty of such default as 
to render it liable for the loss of the cattle. Ib. 
[Decided Oct. 16.] 

———__~____——- 
INSURANCE LAW. 
N the case of North British and Mercantile Ins. Co., 
34 L. T. Rep. (N. 8.) 231, recently decided in the 
chancery division of the English High Court of 
Justice, was this: A firm of wharfingers, who were 
liable to their customers for the safe-keeping from 
fire of the grain warehoused with them, insured the 
grain and seed in their granaries with several insur- 
ance companies for £151,000, the insurances being 
expressed to be effected on grain and seed, ‘the as- 
sured’s own, in trust, or on commission, for which 
they are responsible.’’ Messrs. R. & Co., merchants, 
having grain of the value of about £42,000 warehoused 
in these granaries, effected insurances amounting to 
£60,000 on their grain, by way of indemnifying them- 
selves in case of the insolvency of the wharfingers in 
the event of a fire. All the policies contained the 
usual conditions of average, and also a condition as 
follows: “If, at the time of any loss or damage by 
fire happening to any property hereby insured, there 
be other subsisting insurance or insurances, whether 
effected by the insured or by any other person, cover- 
ing the same property, this company shall not be liable 
to pay or contribute more than its ratable proportion 
of such loss or damage.’’ A fire occurred in the gran- 
aries, and the total loss of grain was about £115,000. 
In a suit instituted for the purpose of ascertaining the 
amounts payable by the several insurance companies 
in respect of the loss, the court held that the grantors 
of the merchants’ policies were not liable to contribute 
toward the payment of the loss, but that the whole 
loss was to be made good by the grantors of the wharf- 
ingers’ policies. 

In Silvey v. Hodgdon, recently decided in the Su- 

preme Court of California, a policy of insurance was 
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issued by the Pacific Mutual Life Insurance Company 
upon the life of Anthony Silvey, in terms in favor of 
Susan M. Hodgdon, the defendant, who was a daugh- 
ter of deceased. The defendant was named in the 
policy as ‘‘the assured under this policy,” and it was 
stated that the insurance thereby effected was ‘for 
the sole use and benefit of said Susan M. Hodgdon,”’ 
and payment was to be made to her “for her sole use, 
if living, or if not living, to her heirs or legatees, in 
conformity with the statute,’ ete. In an action 
brought after the decease of Anthony Silvey, to have 
the insurance declared a trust for the benefit of plain- 
tiffs, who were infant children of deceased, the 
court held that such an action was maintainable, and 
that oral declarations of the deceased and of the de- 
fendant were admissible to establish the trust. Wal- 
lace, C. J., and Niles, J., dissented on the ground that 
the case was not distinguishable from Wason v. Co- 
burn, 29 Mass. 343. 
——__¢______—_ 

RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 
BOND. 

1. When discharged. — If the condition of a bond be- 
come impossible by the act of God, the obligation is 
discharged. Scully v. Kirkpatrick. 

2. When the act to be performed is of a purely 
personal character, which can be done only by the 
party himself, the act of God, in producing sickness 
and insanity as well as death, will excuse perform- 


ance. Ib. 
CONTRACT. 


1. Agreement to devise land for services. — The plain- 
tiffs alleged that a decedent and her brother, whom 
she survived, bad agreed that if plaintiffs would work 
for them, etc., till plaintiffs were of age, they would 
give them all they died possessed of ; during the life 
of decedent she gave one twenty-five acres of land ; 
she devised the property she owned at her death to 
others than the plaintiffs. Held, in an action by plain- 
tiffs to recover for their services, that the value of the 
land should be deducted. The land given was to be 
considered as part payment on the contract to give 
all that decedent should have at herdeath. Neal's Ex'rs 
v. Gilmore. 

2. Presents not wages.—In an ordinary contract of 
hiring, a present by the master to the servant is not to 
be deducted from his wages. Ib. 

3. Consideration. — An agreement by relatives on 
behalf of a child of tender years, on condition that he 
sbould stay till he was of age with them and give them 
the comfort of his suciety, is upon a sufficient consid- 
eration. Ib. 

4. Relationship: rebutting presumption. — The rela- 
tionship of first cousins is not such as of itself to rebut 
the presumption of an implied contract arising from 
services rendered and accepted. Ib. 

5. Implied presumption. — The performance of labor 
by one for another raises an implied assumpsit tu com- 
pensate it, but the implication may be rebutted by 
proof of circumstances showing such relation as re- 
pels the idea of a contract. Ib. 

CRIMINAL LAW. 

1. Homicide: question of premeditation.—In a case 

of homicide, if there be an antecedent threat and a 





*From advance sheets of 79th Pennsylvania State Re- 
ports. 





present provocation, it is for the jury to find whether 
the killing was in pursuance of the previous threat or 
of the immediate provocation. Murray v. Common- 
wealth. 

2. Ona trial for homicide, the court below affirmed 
the following point submitted by the Commonwealth: 
**When a deliberate purpose to kill or do great bodily 
harm is ascertained, and there is a consequent unlaw- 
ful killing, the provocation, whatever it may be, which 
immediately precedes the act, is to be thrown out of 
the case and goes for nothing, unless it can be shown 
that this purpose was abandoned before the act was 
done.”’ Held to be error. Ib. 

3. What peril justifies homicide.— A man need not 
be in actual imminent peril of his life or of great 
bodily harm before he may slay his assailant; it is suf- 
ficient if in good faith he has a reasonable belief from 
the facts, as they appear to him at the time, that he is 
in such imminent peril, even if it afterward appear 
that he was mistaken. Ib. 

EMINENT DOMAIN. 

Measure of compensation for land taken for railroad. 
— The land on which the road was located was used as 
a farm; the court charged that in estimating the ad- 
vantages and disadvantages, they were to consider 
only such as resulted to the *‘ farm as a farm.’’ Held 
to be error. In estimating the damages the jury are 
not to be limited to auy particular use of the land. 
In estimating the market value of land every thing 
which gives it intrinsic value is to be taken into con- 
sideration. Shen. & Alleg. R. R. Co. v. Braham, 

EVIDENCE. 

Of negligence. — In an action against a railroad com- 
pany for burning a barn by sparks from the engine, 
there was evidence that the fire commenced at or near 
the railroad track, and that engines had passed shortly 
before the barn was fired, raising the presumption that 
it was fired by sparks from an engine, the particular 
one not being known. Held, that evidence by a wit- 
ness living nineteen miles from the barn that it was a 
common occurrence for engines about where he lived 
to set fire for rods from the track, was admissible. 
Pennsylvania R. R. Co. v. Stranahan. 


FRAUD. 

1. In sale of land: remedy of vendee.— Where there 
has been fraud on the vendee in a contract of sale, he 
may rescind on the discovery of the fraud; or he may 
defend against payment of the purchase-money to the 
extent to which he is injured. Rice v. Olin. 

2. Measure of damages. — Rice purchased land, paid 
part of the purchase-money and for the remainder he 
gave a mortgage on which also he made payments. In 
a scire facias on the mortgage he defended on the 
ground that the character of the land, etc., had been 
fraudulently misrepresented to him. Held, that the 
measure of his damages was the difference between 
what he agreed to give and what the land was then 
actually worth. Ib. 

FRAUDULENT CONVEYANCE. 

1. Fraudulent deed not necessarily so as to subse- 
quent creditors.— A deed void as to existing creditors 
by reason of the grantor’s fraud is not necessarily void 
as to subsequent creditors; it is bad only as to those 
whom it is intended to defraud. Monroe vy. Smith. 

2. When fraudulent as to subsequent creditors.— A 
fraudulent intent may be construed to extend to 
future creditors, e. g., where the grantor had entered 
into hazardous business, or was about to do so, involv- 
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ing the capital or labor of others. If the subsequent 
creditor had notice of the conveyance at the time his 
debt was contracted, there could be no fraud as to 


him. Ib. 
GUARANTY. 


When contract enforceable.— A guaranty of the pay- 
ment of a written obligation “ according to its terms,” 
is broken by non-payment when the time of payment 
arrives, and the guarantor is liable without pursuing 
the debtor to insolvency. Roberts et al. v. Riddle. 

NEGOTIABLE INSTRUMENT. 

1. Special indorsement.— Bell brought suit as holder 
of a note payable to the order of Dilworth, by whom 
it was indorsed, “Pay R. McCurdy, Cash.” Held, 
that this being a special indorsement on its face it car- 
ried no title to Bell. Reamer v. Bell. 

2. If the maker of a bill, note or check issue it in 
such condition that it may easily be altered without 
detection, he is liable to a bona fide holder who takes 
it in the usual course of business before maturing. 
Brown v. Reed. 

3. The maker who executes and issues a note which 
by hisown negligence invites tampering with, is not 
discharged from liability to an innocent holder. Ib. 

4. A maker is not bound to the bona fide holder on a 
note, fraudulently altered, if he had used ordinary care 
and precaution. Ib. 

5. If there be no negligence in the maker, the good 
faith and absence of negligence in the holder cannot 
avail him. Ib. 

6. The paper in this case was part of a contract, so 
skillfully arranged that if a portion on the right end 
were cut off there would be left a negotiable note. 
Held, that whether there was negligence in the maker 
in executing such paper was for the jury. Ib. 

—_——___¢_____. 


NOTES. 


HE Association of State General and Adjusting 
Fire Insurance Agents of the north-west have 
caused to be published for general circulation the re- 
port of its committee on legislation and taxation made 
at recent meeting of the association. — The Syllabi is 
the name of a weekly law periodical edited by Homer 
C. Eller, Esq., and published by John B. West & Co., 
at St. Paul, Minnesota. It contains abstracts of all the 
current decisions of the Minnesota Supreme Court 
published immediately after they are filed, and occa- 
sionally an opinion in full. It must prove of great 
value to the bar of Minnesota, and will we believe re- 
ceive a hearty support.—--Dr. Spear contributes an able 
article on Public Treaties and International Law to 
The Independent, which will be carefully read by those 
who have enjoyed his previous contributions to that 
paper.— Wm. Downie Stewart, Fisq., of the New Zea- 
land bar, who has recently traveled in theUnited States, 
delivered to the Otago, New Zealand, Law Students 
Society on the 24th of June last, an address on English 
aud American law, which has beeu published. He 
speaks in high terms of the administration of law in 
the United States. 


The Supreme Court of Tennessee, in the recent case 
of MeClung v. The East Tennessee, Virginia and Geor- 
gia R. R. Co., passed upon a question arising under a 
statute of Tennessee, which provides that any railroad 
company receiving public aid, ** who shall discriminate 
in their freigat or passenger tariff against the business 
of any city or town or place in the State, or convey 





freight lower in one direction than another, or refuse 
to give the citizens of this State equal facilities for 
transporting their freight to or from any point they 
may desire to ship to or from, with the citizens of any 
other State, whether the act be committed within the 
limits of this State or not, shall, on conviction, be 
fined”’ in certain specified amounts. The court held 
that the legislature did not, by the act, intend to pro- 
hibit railroad companies altogether from making dif- 
ferences in rates charged on through and local passen- 
gers and freights. Such differences might, however, 
be carried to such an unreasonable extent as to justify 
a holding that it amounted to unjust discrimination 
within the meaning of the statute. 

The New York Daily Register says, with regard to 
the decisions of our courts upon the civil damage law: 
“The Supreme Court in the Fourth Department is at 
variance with the Third Department on the question, 
whether a widow whose husband is killed in conse- 
quence of his own intoxication can recover for her 
loss of support from the seller of the liquor. The 
Third Department held, in June, 1875, in Hayes v. 
Phelan, 4 Hun, 733, James, J., dissenting in 5 Hun, 335, 
that the statute only extends to injuries done by the 
intoxicated person, and does not give an action for his 
death, but only a remedy against a new class of persons 
for torts done by a drinker. In October, 1875, the 
court in the Fourth Department, in Jackson v. Brook- 
ins, 5 Hun, 530, held that the statute, on the contrary, 
does make actionable a new class of injuries, and 
the death of the intoxicated person, if it impairs the 
means of supp ort of the family, gives an action against 
the seller. This ruling the same court have reiterated 
in the recent case of Smith v. Reynold, 8 Hun, 128. 
We thus have two judges, Learned and Boardman, 
against sustaining the action (the latter of whom, 
however, it appears, concurred only in the result, 5 
Hun, 335), and Mullin, E. D. Smith and Talcott, JJ., 
of the Fourth Department, 8 Hun, 128, together with 
Merwin, J., of the Fifth District, and Gilbert, J., of 
the Second Department, 5 Hun, 530, and James, J., of 
the Fourth District, sustaining the action. The latter 
view is not without some authority in other States 
where similar statutes exist, though the one or two 
reported cases do not seem to have been brought to 
the attention of our courts.” 

In the case of Alden v. Second Ave. R. R. Co., re- 
cently decided by the General Term of the Supreme 
Court in the First Department, the action was brought 
to recover for the death of plaintiff's intestate, which 
resulted from injuries received by him while riding as 
a passenger on defendant’s horse car. The car was 
driven rapidly upon a switch, whereby the car was 
violently jolted, and the passengers standing on the 
platform with the driver, among whom was intestate, 
were thrown from the car to the ground, fracturing 
hisarm. The accident was followed by disease, which 
ended three weeks thereafter in death. At the time 
of the accident the intestate was standing with his 
back toward the body of the car, holding on thereto. 


The seats were full inside, but there was room to 
stand. It was not claimed upon the trial that the in- 
jury had been improperly treated, or that death was 
not the result of it. The court held, that the driving 
rapidly on the switch was clearly negligence; that the 
intestate could not be charged with contributory neg- 
ligence, and that the injury was the operative as well 
as the proximate cause of death, and that was suili- 
cieut to reuder the defendaut liavile. 
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CURRENT TOPICS. 


T= United States Supreme Court does not as yet 

recognize the right of women to act in a pro- 
fessional capacity before it. In the case of the 
application of Mrs. B. A. Lockwood for admis- 
sion to practice, Chief Justice Waite announced, on 
the 6th inst., the decision of the court denying the 
application. He said, that ‘‘ by the uniform prac- 
tice of the court from its organization to the present 
time, and by a fair construction of the rules, none 
but men are admitted to practice before it as attor- 
neys and counselors. This is in accordance with 
immemorial usage in England and the law and prac- 
tice in all the States until within a recent period, 
and the court does not feel called upon to make a 
change until such change is required by statute or 
more extended practice in the highest courts of the 
States.” This, we suppose, settles the question for 
the present, and the ladies who are ambitious for 
the laurels of the bar will be compelled to limit 
their labors to local courts. 


It will, of course, to some seem to be a partial and 
unjust rule which excludes woman from practice at 
the bar; but valid reasons for the rule unquestion- 
ably exist. To those seeking admission, one view 
only of the matter is apt to be taken. That one is 
allowed to enter while another, who is equally well 
qualified, both morally and intellectually, is for- 
bidden to do so on the sole ground of sex, at first 
thought seems wrong. But it is universally con- 
ceded that some restrictions must be put upon ad- 
mission to practice at the bar, and it is also conceded, 
though not always appreciated, that these restric- 
tions are for the protection and benefit of clients 
and not for that of attorneys. As the rule now 
stands in most States and countries, the candidate 
must be (1) a male, (2) of the age of twenty-one 
years and upwards, (3) of good moral character, 
and (4) must possess a certain amount of education, 
the standard regulating the last-mentioned requisite, 
varying according to the locality. It is now claimed 
by many that the discrimination indicated in the 
first-mentioned requisite should be done away 
with, because it is unjust to females who desire to 
become lawyers. But the discrimination is not 
made in the interest of those who practice or wish 
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to practice at the bar, but in that of their possible 
employers. Therefore, if those having occasion to 
need the services of lawyers are liable to be better 
served if none but males are permitted to act for 
them, females should be excluded. We believe that 
litigants, as a rule, even female ones, will be found 
to favor the existing system and unwilling for a 
change, and while experience under a different sys- 
tem is limited, such as we have, does not encourage 
us to hope for beneficial results therefrom. It may 
be said that each litigant ought to be allowed to 
judge for himself or herself as to what counsel 
should be employed, especially as the employer is 
the one who takes the risk and not the public. 
Such a principle carried out would take away all 
restriction, and infants, and persons of infamous 
character, would be permitted to practice. It is 
conceded that conditions must be laid down for 
admission to the bar. What those conditions should 
be is a question of difficulty; but keeping in view 
the main reason for them, we think that the 
rules laid down by the courts of England centuries 
ago, and for the most part acquiesced in by our own 
courts up to the present time, should not be hastily 
altered. 


The venue on the case of Moulton v. Beecher 
was changed to Delaware county. Precisely why 
this county was taken instead of the county asked 
for in the motion to change venue, we do not know; 
but we suppose that the court tried to make a com- 
promise between convenience and inaccessibility, 
the county of Delaware being but a short distance 
in miles from New York, but with a county seat 
difficult enough to be reached to satisfy the most 
persistent traveler. The result of the decision has 
been the withdrawal of the suit by plaintiff, so that 
the world will be relieved of one annoyance at 
least. 


The London papers have lately been much inter- 
ested in a trial before ‘one of the lower criminal 
courts. The accused party was one Dr. Slade, an 
American, and the proceeding was under the statutes 
against vagrancy, which provide, if any person pre- 
tends to exercise or use any kind of witchcraft, 
sorcery, enchantment or conjuration, or undertakes 
to tell fortunes, or pretends, from his or her 
skill or knowledge, in any occult or crafty science, 
to discover goods supposed to be lost or stolen, 
he shall, upon conviction, be punished as the law 
directs. The alleged offense of the accused con- 
sisted in falsely pretending to procure from spirits 
messages written by such spirits upon a slate 
held under the table by him for the purpose, 
such message having previously been written by 
himself. There was a vast amount of testimony 
taken, but two witnesses swore that upon one occa- 
sion, where application had been made for a com- 
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munication, before the slate was placed in position 
for writing, that they saw the accused making mo- 
tions as if writing, and upon snatching the slate 
from him they found writing on it. The well- 
known juggler Maskelyne testified as to how the 
writing might be produced. The court convicted 
Slade and sentenced him to three months’ imprison- 
ment. Of course an appeal was taken. The case, 
as it involved a quasi-religious question, and was 
presented perhaps as much for the purport of prov- 
ing the assertions of the advocates of a certain belief 
untrue, as to punish imposition, will take a place 
among the curiosities of the law. 


We have received from a prominent judge a com- 
munication approving of ideas heretofore advanced 
by us upon the subject of life insurance. Speaking 
of the evil which is principally complained of, namely, 
the application of the doctrine of warranty to in- 
surance policies, both fire and life, he says: ‘* There 
is a remedy of which I have often thought; that is: 
an act of the legislature prescribing the form of 
policy for all companies chartered in this State or 
doing business here, forbidding the use of any other 
form, and declaring that no warranty, or condition 
(other than such as are thus authorized) shall have 
any validity. Then the form should be as brief as 
possible. Fraud, etc., will be a defense without 
any condition to that effect. And I think that there 
is hardly a condition or agreement, which ought to 
be in a policy, that would not, on fair common-law 
principles, be considered to be within the unwritten 
duties of the parties. As it is now, there are so 
many conditions (in microscopic print often) at- 
tached to policies, both fire and life, that the in- 
sured is really, in most instances, at the mercy of 
the insurer, and must accept, as a charity, a part of 
what he ought to have as a right.” The suggestion 
here made is worthy of the early and careful atten- 
tion of the legislative body. The exclusion of war- 
ranties and conditions from policies would work no 
harm to honest insurers, and we heartily acquiesce 
in the conclusion expressed by the judge, that 
‘** meritorious defenses do not need such warranties 
and conditions; other defenses should not be sus- 
tained.” 


In marked contrast with the condition of affairs 
in the prisons of this State, as shown by the report 
of the commissioner appointed to examine the sub- 
ject, is that of the prisons in Norway and other 
Scandinavian countries, as reported by Dr. Wines, 
president of the International Prison Association. 
While our penal institutions are under the control 
of men whose only object is to better their own 
pecuniary condition, those of the other countries 
mentioned are managed by persons devoted to the 
purpose for which such institutions are supposed to 
be established. The result is that in our institu- 





tions, a criminal almost uniformly becomes morally 
worse, though in the others he is very apt to be 
turned into an honest man. In many things the 
people of this country have left Europe very far be- 
hind; but in respect to the administration of crim- 
inal justice, we have much to learn. 


The circumstance that each of the candidates for 
the office of president of the United States has, at 
the recent popular election, secured very nearly the 
same number of electors pledged to vote for him, 
bids fair to bring to a practical test the strength or 
weakness of our system for choosing the chief execu- 
tive officer of the nation, and there is much discus- 
sion concerning what may be called nice questions 
that will probably arise. There is no doubt that the 
machinery devised by the Constitution is somewhat 
cumbrous, and may be liable, upon an emergency, 
to work badly, but it has answered the purpose for 
nearly ninety years, and if it has not accomplished 
exactly what its contrivers intended, it has done 
well enough to render it uncertain whether any 
other plan would be an improvement. Among the 
questions liable to arise, and which are being dis- 
cussed, are: (1) In case one of the electors should 
die before the meetings of the electors, or from some 
cause not cast his vote, what effect would such 
event have in case the absence of such vote would 
leave a tie? This event is possible. (2) In case of 
avacancy by reason of ineligibility, 
would it be filled? and (3) who is to determine, 
ultimately, the validity:of the votes presented in 
the senate upon the day when they are counted. 
As to the first question, as it is required, in order 
for a choice, that some one person shall receive the 
vote of a majority of the whole number of electors 
appointed, in case no person receives such a majority, 
no matter if he does receive a majority of the votes 
actually cast, there is no choice and the matter goes 
to the House of Representatives for determination. 
Secondly. The different State legislatures, each for 
its own State, may determine how the electors shall 
be appointed and presumptively how vacancies oc- 
curring may be filled. But congress has the power 
of fixing the time for choosing electors (Constitu- 
tion, art, 2, § 1), and has fixed it for the Tuesday 
after the first Monday in November. It may be 
doubted whether a State legislature can provide for 
the choosing of electors at any other time, even to fill 
a vacancy. In the third place, the Constitution 
does not declare who shall determine whether votes 
presented for counting are valid or not, neither 
does it say by whom the votes are to be counted. 
Chancellor Kent says (1 Kent’s Com. 277): “I pre- 
sume, in the absence of all legislative provision on 
the subject, that the president of the senate counts 
the votes and determines the result, and that the 
two houses are present only as spectators to witness 


etc., how 
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the fairness and accuracy of the transaction, and to 
act only if no choice be made by the electors.” 
There was, in 1865, a joint resolution adopted, in- 
tended to provide for any difficulty that might 
arise. This resolution was not adopted by the 
present congress, so that the matter rests where the 
Constitution leaves it. 
—____—_. 
NOTES OF CASES. 

j™ Supreme Court of Pennsylvania, in Bair and 

Schenck’s Appeal, 3 Weekly Notes of Cases, 81, 
hold that where more than one person is liable for 
the same debt, and each debtor makes an assign- 
ment for the benefit of his creditors, the creditor 
may claim a dividend from each estate on the 
full amount of the debt until the debt is fully satis- 
fied. In this case the maker and the indorser of 
a note made separate assignments for the benefit of 
their respective creditors. The holder of the note 
received a dividend on it from the assigned estate 
of the maker. On a subsequent distribution of the 
assigned estate of the indorser, the court held (re- 
versing the judgment of the court below) that the 
holder was entitled to a dividend from the estate 
of the indorser on the full amount of the note, 
without deducting the amount received from the 
estate of the maker. This case overrules the case 
of Bank of Pennsylvania v. McCalmot, 4 Rawle, 307; 
and Peritt v. Pittfield,5 id. 166. It however fol- 
lows Morris v. Olwine, 10 Har. 441. 
Keim’s Appeal, 3 Casey, 42; Miller’s Appeal, 11 id. 
481; Patten’s Appeal, 9 Wright, 151; Hors’ Estate, 
19 P. F. Smith, 272; Brough’s Estate, 21 id. 460; 
Greaff’s Appeal, 32 Leg. Int. 448. 


See, also, 


In Pennsylvania Railroad Co. v. Morgan, recently 
decided by the Supreme Court of Pennsylvania, an 
action was brought against a railroad company for 
injury to a child by one of the trains of the defend- 
ant below, under these circumstances: Twochildren 
were on the track; they both, on the train approach- 
ing, started to run off; one got off completely, and 
the other, the plaintiff below, caught its foot in the 
track, and was unable to extricate it; as soon as the 
flagman of defendant saw this, he gave the signal 
to the engineer to stop, but it was too late then, 
and the train ran over the child’s foot. The court 
held that the defendant was not obliged to bring its 
cars to a full stop because children were seen on the 
track. The rule in the case of an adult seen upon 
the track by those in charge of a train is, that if the 
engineer sees the adult in time to stop his train, but 
the train being in full view, and nothing to indicate 
to him a want of consciousness of its approach, he 
would not be bound to stop his train. Having the 
right to a clear track, he would be entitled to the 
presumption that the trespasser would remove from 
it in time to avoid the danger; or if he thought the 








person did not notice the approaching train, it 
would be sufficient to whistle to attract his atten- 
tion, without stopping. This rule the court apply 
to the case of children, distinguishing the case from 
that of Philadelphia and Reading R. R. Co. v. Spearen, 
11 Wright, 300. It has been frequently held, how- 
ever, that the same rule should not apply to chil- 
dren of tender years trespassing upon premises of a 
railway company, or in other dangerous places, as 
does to adults. See Keffe v. Milwaukee & St. Paul 
R. R. Co., 21 Minn. 207; 8. C., 18 Am. Rep. 393; 
Lynch v. Nurdin, L. R., 1Q. B. 29; Berge v. Gardiner, 
19 Conn. 507; Whirley v. Whiteman, 1 Head, 610; 
Railroad Co. v. Stout, 17 Wall. 657; same case below 
sub nom.; Stout v. Sioux City & Pacifie R. R. Co., 2 
Dil. 294. See, however, Hughes v. Macfie, 2 Hurlst.. 


& Colton, 744; Mangan v. Atterton, L. R., 1 Exch. 
239; Gilles v. Penn. R. R. Co., 59 Penn. St. 129, 


The case of State v. Doyle, 3 Am. Law Times 
Rep. 450, recently decided by the Supreme Court 
of Wisconsin, involves, among other questions, that 
of the right of an individual to maintain an action 
against a State officer when such action is indirectly 
against the State. The subject is very elaborately 
discussed, and the court, Ryan, C. J., delivering the 
opinion, hold that a State cannot be sued indirectly 
by proceedings against one of its officers, and when 
so sued in a Federal court, the jurisdiction of the 
State courts will not be ousted. They hold, also, that 
even if the Federal court has granted an injunction, 
the State court may issue a writ of mandamus to 
the party enjoined, commanding him to violate the 
Federal writ. The position taken as to the right to 
sue a State indirectly in the Federal courts seems 
hardly to be in harmony with a remark in United 
States v. Peters, 5 Cranch, 115, that ‘‘it certainly 
can never be alleged that a mere suggestion of title 
in a State to property in possession of an individual 
must arrest the proceedings of the court and pre- 
vent their looking into the suggestion and examin- 
ing the validity of the title.” In this case the court 
did not give an opinion as to what course would be 
taken if the title to the property in suit had been 
shown to be in a State, but in Cohens v. Virginia, 6 
Wheat. 264, where the result was to subject the 
State of Virginia to a judgment at the suit of a 
private party, the court claimed jurisdiction. In 
the case, however, of Governor of Georgia v. Madrazo, 
1 Peters, 110, where the property in suit was in the 
hands of the State authorities, as such, the court 
refused to entertain jurisdiction. See also Kentucky 
v. Dennison, Governor, 24 How. (U. 8.) 66; Davis v. 
Gray, 16 Wall. 203; Ex purte Madrazo, 7 Pet. 627; 
Dodge v. Woolsey, 18 How. 331; State Bunk v. Knoop, 
16 id. 369; Woodruff v. Trapnall, 10 How. 190; 
Curran vy. State of Arkansas, 15 id. 304; Ohio L. & 
T. Co. v. Debolt, 18 id. 380; Bank v. Skelly, 1 
Black. 436, 
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BAR ASSOCIATIONS. 


[* is a most singular anomaly, that the members 

of the most sociable and harmonious of profes- 
sions are the least of any inclined to associate them- 
selves for purposes of mutual protection, conference, 
or the promotion of their common interests. Phy- 
sicians have their State and county societies; 
clergymen have their local and general assemblies; 
editors and school-teachers hold conventions; unions 
ure organized in almost every trade; even dumb 
animals instinctively herd together; but lawyers 
seem to care little for any association of the 
sort. They are the very last class among whom 
such a disinclination would be expected, for as we 
remarked above, their social instincts and their 
harmonious intercourse with each other would nat- 
urally indicate a gregarious disposition. Doctors 
and ministers are notorious for their unreasonable 
jealousies and violent disagreements; the competi- 
tions of trade lead to unpleasant rivalries; but a 
jealous, unsocial, or disagreeable lawyer is a rare 
being. If it were necessary to give any reason for 
this curious contradiction of characteristics, we 
should attribute it, in the first place, to the habit 
of independent thought and action, which our call- 
ing generates; and in the second place, to the 
secresy concerning professional business, which our 
duty to our clients exacts. Lawyers do not feel 
quite as much at liberty to talk over their cases 
with their brethren of the same neighborhood as 
physicians do, and they do not feel quite the same 
need of consultation. It is a question in our minds 
whether there is any benefit in this habit of segre- 
gation. A friend at our elbow suggests, in answer 
to our assertion, that gregariousness is instinctive 
among animals; that the noblest animal, the lion, 
goes alone. To which we reply, that so does the 
most blood-thirsty and treacherous, namely, the 
tiger; while, on the other hand, the most sagacious 
and humane, namely, the elephant, goes in herds. 
We are inclined to believe that lawyers would lose 
nothing by herding together a little more, and we 
are glad to note the measures now being taken for 
the establishment of a Bar Association in this State. 
Let us glance at a few points of advantage in such 
an institution. 

First, the social element init. It is just because 
lawyers are generally agreeable and sociable, that 
they should associate. How little the bar of one 
county know of any other! We hear all our lives 
of great lawyers in other localities than our own, 
perhaps not very distant, but never meet them. 
How pleasant and agreeable it would be to have a 
common ground whither all would resort to inter- 
change views, to listen to the unrestrained conver- 
sation of the orators who persuade and influence our 
sister communities, and to kindle the scintillations 
of the wit which illuminates our forensic contests! 





Useful, too, in softening the asperities which occa- 
sionally grow out of our professional strifes. The 
sham-fights of the courts and the inevitable rivalries 
of public life forgotten, or recalled only to be 
laughed over, the great men and the lesser men 
would conceive a higher respect for each other's 
abilities, and form a more generous estimate of each 
other’s moral qualities. Here we might hope to 
see Judge Comstock and Judge Davis greeting each 
other after the old fashion, and even Mr. O’Conor 
walking lamb-like with Chief Justice Church, just 
as if the Court of Appeals had never quoted the 
great counselor's own brief against him. This 
social intercourse should not, and need not, degene- 
rate into a mere ‘‘ mutual admiration society,” nor 
into junketting. There should be no grand dinners 
nor nauseous puffery of great men. The poorest 
and humblest lawyer of the State should be made 
to feel at home, and that he will be listened to, if 
he has any thing to say. The great point of the 
social side of such an association should be to pro- 
mote mutual acquaintance. 

Second, the element of defense and the promo- 
Such an association 


tion of professional interests. 
would find useful employment in preventing, coun- 
teracting or repealing hostile legislation; such an 


abominable enactment, for instance, as that which 
gave to the sheriff of Kings county the monopoly of 
selling mortgaged property on foreclosures; the 
annual raids of the legislature on the compensation 
of lawyers; the capricious attempts to interfere with 
the regulations concerning admission to the bar, 
ete. Under this head we should embrace the action 
of the association in matters of discipline and vindi- 
cation. If amember of the bar commits offenses 
against decency, honor or integrity, he can thus be 
made amenable without subjecting any particular 
locality to the disagreeable duty. If any one is un- 
justly assailed, he can be justified, and his justifica- 
tion will gain the weight and publicity of the judg- 
ment of an authoritative and unassailable tribunal. 
Many other details may suggest themselves under 
this head, bnt the foregoing are sufficient to ind 
cate the usefulness of the institution for these pur- 
poses. 

Third, general law reform. This is the most 
important attribute of a right bar association. To 
propose laws, to draft legislative acts, to promote 
the passage of proper laws, would be at once its 
most useful and the most engrossing business. If 
such an association were now in existence, how easy 
it would be, for example, to take the sense of the 
bar of the State on the subject, which we recently 
broached, of a return to our old General Term sys- 
tem, and if our views were favorably regarded, how 
easy to present the subject to the legislature with 
the weight of an indorsement by the whole State 
bar. The subject of life insurance legislation could 
be put before the legislature by a general bar asso- 
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ciation with a weight which they could hardly dis- 
regard. We mention these examples simply because 
they are nearest our hearts and most recently in 
our thoughts. Legislative reform in the law of 
evidence, in respect to the rights of married women, 
to the grades and punishment of homicide, to the 
duties of railroad corporations, the liabilities of inn- 
keepers and common carriers, and various other 
subjects, is needed, and could be enforced by the 
persistent and united movements of a general bar 
association. 

Fourth, as the common organ of the legal profes- 
sion in our State. The opinion of the State bar is 
influential, not to say decisive, on many subjects of 
public interest, and in no way can it be so readily 
ascertained and so efficiently promulgated as through 
a general bar association. 

We have thus briefly, and we fear quite imper- 
fectly, indicated some of the more patent uses of a 
bar association. We can much more briefly indi- 
cate what a bar association should not be. It 
should not be a club for cards, billiards, feasting, or 
any animal or snobbish purposes. It should not be 
a debating society for the consideration of legal 
questions. It should not degenerate into a court 
of inquiry on every trifling accusation urged against 
its members by the unreasonableness of clients or 
the reckless gossip of the public. And above all, 
it should not be a ‘‘close corporation,” a seventh 
heaven for the delectation and enshrinement of the 
great men of our profession. We see no reason 
why any respectable lawyer in the State should not 
be a member, if he desires. If any error is likely 
to be committed in the organization, it will be in 
the attempt to make it too ‘‘select.” Neither this 
world nor the next is a ‘‘select” place, and it will 
not answer to cull out the saints in our profession 
and erect them alone into a bar association. The 
institution must represent the average intellect, 
morality and sense of the profession to be of any 
worldly use. We shall doubtless have more to say 


on this subject. 
—_———_—_—_—. 


CORONERS. 


()X* of the first subjects of inquiry for a bar 


association should be coroners. Serious men 
have been for some years leaning to the opinion 
that the administration of the office is becoming 
grossly inefficient and disreputable. It would seem 
that this is no modern idea. Blackstone said of 
coroners that ‘‘through the culpable neglect of 
men of property the office had fallen into disrepute 
and got into low and indigent hands.” The ignor- 
ance and stupidity of coroners, and the absurdity of 
‘*crowner’s quest law,” have long been a favorite 
theme for the satire of the dramatists. The chop 
logic of the grave-digger in Hamlet is familiar, but 
possibly the derivation of his remarks on ‘‘ crowner’s 





quest law” is not so well known. The grave-digger 
said that the coroner had sate on” Ophelia, and 
‘found it a Christian burial.” His companion 
asked how that could be unless she drowned her- 
self in her own defense? To which the other re- 
plies: “Why, ’tis so found.” His companion then 
proceeds: ‘‘It must be se offendendo ; it cannot be 
else. For here lies the point: If I drown myself 
wittingly, it argues an act, and an act hath three 
branches; it is, to act, to do, and to perform: argal, 
she drowned herself wittingly. * * * Here lies 
the water; good: here stands the man; good. If 
the man go to this water, and drown himself, it is, 
will he, nill he, he goes; mark you that? But if 
the water come to him and drown him, he drowns 
not himself: argal, he that is not guilty of his own 
death, shortens not his own life. 2d Clown. But is 
this law? 1st Olown. Ay, marry, is’t; crowner’s 
quest law. * * * And the more pity that great 
folk should have countenance in this world to 
drown or hang themselves, more than their even 
Christian.” All this is supposed to be a burlesque 
of the case of Dame Hales, reported in Plowden’s 
Commentaries, That case concerned the forfeiture 
of a lease to the crown in consequence of the suicide 
of Sir James Hales. In that case Walsh, one of the 
counsel, observed: “The act consists of three parts. 
The first is the imagination, which is a reflection or 
meditation of the mind, whether or no it is conveni- 
ent for him to destroy himself, and what way it can 
be done. The second is the resolution, which is a 
determination of the mind to destroy himself, and 
to do it in this or that particular way. The third 
is the perfection, which is the execution of what 
the mind has resolved to do. And this perfection 
consists of two parts, viz.: the beginning and the 
end. The beginning is the doing of the act 
which causes the death, and the end is the 
death, which is only a sequel to the act.” This 
was fine, but one of the judges surpassed it, say- 
ing: ‘‘ Sir James Hales was dead, and how came he 
to his death? It may be answered by drowning; 
and who drowned him? Sir James Hales; and when 
did he drown him? In his life-time. So that Sir 
James Hales being alive caused Sir James Hales to 
die; and the act of the living man was the death of 
the dead man. And then, for this offense, it is reason- 
able to punish the living man, who committed the 
offense, and not the dead man. But how can he be 
said to be punished alive when the punishment comes 
after his death? This can be done no other way 
but by divesting out of him, from the time of the 
act done in his life, which was the cause of his 
death, the title and property of those things which 
he had in his life-time.” The drive of the clown at 
“great folk” evidently had reference to this case 
and the partial verdicts of coroners’ juries where 
the suicide has been above the common condition 
of life. It must be confessed that Shakespeare’s 
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clown spoke nearly as good sense as the counsel and 
judges in Hales’ case. Much might be added to 
illustrate the stupidity with which the office has 
notoriously been administered, if space permitted. 

To pass, however, from the proverbial ignorance 
to the proverbial greed of coroners. The office of 
the coroner is, as Bacon says, ‘‘to inquire, by good 
inquest, in what manner, and by whom, every per- 
son dying of a violent death came so to their death.” 
The office, in modern times, is abused by indecent 
and impertinent inquiries into cases of sudden 
death, from evident natural causes, where no sus- 
picion exists. The petition of the common prayer- 
book, to be delivered from sudden death, must have 
been dictated by a prophetic sense of the practices 
of modern coroners. In some localities a lady can 
scarcely faint away in a public place without attract- 
ing several coroners around the corner, eager to be 
in at the death. Some of these precious fellows 
keep horses ready harnessed to convey them whither 
their spies may summon them, and very close some- 
times are the races of rival coroners to the scene of 
accident, and unseemly squabbles often ensue. In 
eight years, from 1859 to 1866, there were 180,819 
coroners’ inquests held in England and Wales! 

The institution of the coroner’s jury has excited 
some remark in a recent Social Science Congress in 
England, emphasized by the bungling of the cor- 
oners in the Bravo case. As we learn from the 
Pall Mall Budget, it was there that the absurdity of 
the system was thus pointed out: ‘‘A coroner's 
jury at present discharges a double function; it not 
only inquires into the cause of death, but in many 
instances initiates criminal proceedings; and in re- 
spect of this latter function, its labors are either 
superfluous or actually mischievous. <A verdict of 
murder or manslaughter by a coroner’s jury justi- 
ties, and indeed requires, the arrest of the person 
accused and his detention until his trial, which, in 
strict course of law, would be held at the next assizes, 
without any further preliminary proceedings; but, 
as a matter of fact, not only are such further pre- 
liminary proceedings held, but the ultimate pro- 
ceedings are determined wholly, and to the complete 
suppression of the coroner’s finding by their result. 
The person incriminated by the verdict of the cor- 
oner’s jury is brought before a magistrate; if the 
magistrate commits, and the grand jury find a true 
bill, it is on this indictment he is tried, and if ac- 
quitted no evidence is ever offered on the coroner's 
inquisition. Neither is he tried upon the coroner’s 
inquisition if the magistrate discharges him, or if, 
the magistrate committing him, the grand jury 
ignore the bill; although, in the former case, he 
must remain a prisoner or be held under bail to 
appear at the next assizes upon a charge on which 
no evidence is intended to be offered. It will thus 
be seen that, though in theory, and no doubt in 
ancient times in practice, the trial of the accused 





resulted, as a matter of course, from the verdict of 
a coroner’s jury, this is no longer the case.” The 
remedy suggested is three-fold: to change the mode 
of appointment, to appoint always a physician, and 
to abolish the coroner’s jury. 

The foregoing is a significant instance of a deep- 
seated discontent with a good system, caused by 
the abuse of the administration of the system. The 
office of coroner is useful and important, and the 
intervention of a jury is necessary to its efficient 
working. Men should turn their attention to the 
abuses, and devise measures for their correction. A 
wise man does not pluck out his eye because he has 
got a cinder in it. 

escapees 


UNITED STATES SUPREME COURT DECISIONS. 


STATUTE OF LIMITATIONS— RAISING DEFENSE OF, BY 
DEMURRER— CONSTITUTIONALITY OF WISCONSIN 
STATUTE — REMOVAL OF CAUSE FROM STATE COURT 
— EXCEPTIONS TO CHARGE TO JURY. 


THE case of President, etc., of the Chenuung Canal 

Bank, plaintiff in error, v. Lowery et al., involves 
the question as to whether, where the complaint shows 
that the claim is barred by the statute of limitations, 
a demurrer may be interposed on the ground that the 
complaint does not contain facts enough to constitute 
a cause of action. The court hold that under the Eng- 
lish practice the statute of limitations cannot be set 
up by demurrer. The law of the place where the ac- 
tion arose (Wisconsin), however, allows the defense to 
be taken by demurrer, and the court held that the 
District Court in that State was bound by it. Another 
question arose in the same case. By the statute of 
Wisconsin it is provided that an action upon a judg- 
ment or decree of any court of record of any State or 
Territory of the United States, or of any court of the 
United States, must be brought within ten years; and 
that ‘‘if when the cause of action shall accrue against 
any person, he shall be out of the State, such action 
may be commenced within the terms herein respect- 
ively limited, after the return of said person into this 
State. But the foregoing provision shall not apply to 
any case, where, at the time the cause of action shall 
accrue, neither the party against or in favor of whom 
the same shall accrue are residents of this State.’’ R. 
S., Wis., 822. This statute may be expressed shortly 
thus: When the defendant is out of the State the 
statute of limitations shall not run against the plain- 
tiff, if the latter resides in the State, but shall if he 
resides out of the State. The plaintiff claimed that 
as the law refused to non-residents of the State an 
exemption from its provisions which is accorded to 
residents, it is repugnant to that clause of the consti- 
tution of the United States (Art. 1V,8 2) which de- 
clares that ‘*‘ the citizens of each State shall be enti- 
tled to all the privileges and immunities of citizens in 
the several States.’’ The court say: ‘‘ It is contended 
that if the resident creditors of the State may sue 
their non-resident debtors at any time within six or 
ten years after they return to the State, non-resident 
creditors ought to have the same privilege; or else, an 
unjust and unconstitutional discrimination is made 
against them. This seems, at first view, somewhat 
plausible; but we do not regard the argument as a 
sound one. There is in fact a valid reason for the dis- 
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crimination. If the statute does not run as between 
non-resident creditors and their debtors it might often 
happen that aright of action would be extinguished, 
perhaps for years, in the State where the parties re- 
side, and yet, if the defendant should be found in 
Wisconsin, it may be only in a railroad train, a suit 
could be sprung upon him after the claim had been 
forgotten. The laws of Wisconsin would thus be used 
as a trap to catch the unwary defendant after the laws 
which had always governed the case had barred any 
recovery. This would be inequitable and unjust. 
Beardsley v. Southmayd, 3 Green’s N. J. Law Rep. 171. 
It is also to be considered that a personal obligation is 
due at the domicile of the obligee. It is the duty of 
the debtor to seek the creditor and pay him his debt 
at the residence of the latter. Not doing this he is 
guilty of laches against the law of the creditor's domi- 
cile, as well as his own. But he evades this law by 
absenting himself from the jurisdiction. As long as 
he does this the statute of limitations of that juris- 
diction onght not to run to the creditor’s prejudice. 
This cannot be said with regard to the non-resident 
creditor. It is not the laws of Wisconsin any more 
than those of China, which his non-resident debtor 
contemns by non-payment of the debt, and absence 
from the State. It is the laws of some other State. 
Therefore, there is no reason why the statute of lim- 
itations of Wisconsin should not run as against the 
non-resident creditor; at least, there is not the same 
reason which exists in the case of the resident cred- 
itor. If the non-resident creditor wishes to keep his 
action alive in other States than his own, he must re- 
duce it to judgment, and revive that judgment from 
time to time. Each new judgment would create a 
new cause of action, and would prevent the operation 
of statutes of limitation of other States. We are of 
opinion, therefore, that the law in question does not 
produce, any unconstitutional discriminuation.’’ The 
judgmet was affirmed. 

Hurst, plaintiff in error, v. Western and Atlantic Rail- 
road Co., raises merely a question of practice. Plain- 
tiff, a citizen of Tennessee, sued defendant, a corpora- 
tion of Georgia, in the Tennessee State court. It held 
that plaintiff could not, under the provision (14 Stat. 
558) that where a suit was pending in a State court, 
between a citizen of the State in which the suit was 
brought and a citizen of another State, and the matter 
in dispute exceeded the sum of five hundred dollars, 
such citizen of another State, whether plaintiff or 
defendant, if he made and filed in such State court an 
affidavit stating ‘that he has reason to, and does be- 
lieve that, from prejudice or local influence, he will 
not be able to obtain justice in such State court,’’ might 
have the cause removed to the Circuit Court of the 
United States. The plaintiff was not entitled to have the 
case removed from the State to the Federal court. The 
judgment of the circuit was affirmed. 

In Beaver, plaintiff in error, v. Taylor et al., a ques- 
tion of practice came up. Before the case was sub- 
mitted to the jury, the plaintiff requested the court 
to charge, as set forth by him, in eight several propo- 
sitions. The court declined to charge as requested, 
but charged in its own language, and fully upon the 
case as presented by the evidence. The plaintiff 
excepted to the refusal of the court, and excepted 
also toso much of the charge of the court as given, 
as was in conflict with, and variant from the sev- 
eral propositions’’ presented by him. The court 
say: “1. The entire series of propositions was pre- 





sented at one request, and if any one proposition was 
unsound, an exception to a refusal to charge the series 
cannot be maintained. 11 N. Y. 416; 6 id. 233; 7 id. 
236. Allof the propositions presented were not sound, 
notably the fifth request could not be complied with. 
2. If the entire charge of the court is excepted to, or 
a series of propositions contained in it is excepted to 
in gross, and any portion thus excepted to is sound, 
the exception cannot be sustained. Rogers v. The 
Marshal, 1 Wall. 644; Harvey v. Tyler, 2 id. 328; 5 
Denio, 213; Jones v. Osgood, 2 Seld. 233; Caldwell v. 
Murphy, 11 N. Y. 416; Walsh v. Kelly, 40 id. 556. The 
charge before us was confessedly sound in the most of 
its points. 3. An exception to such portions of a 
charge as are variant from the requests made by a 
party, not pointing out the variances, cannot be sus- 
tained. 40 N. Y. 556; 45 id. 129; 47 id. 570.” The 
judgment was affirmed. 
——__——___—— 
REVIEW OF JUDGMENT 
CORPUS. 


BY HABEAS 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


Ex PARTE R.8. Parks. PETITION FOR HABEAS 
CoRPUS. 

Where an inferior court has jurisdiction of the cause and 
the person in a criminal suit, and no writ of error lies 
to the Supreme Court, the latter will not review the 
legality of the proceedings on habeas corpus. 

It is only where the proceedings below are entirely void, 
either for want of jurisdiction, or other cause, that such 
relief will be given. 

Whether a matter for which a defendant is indicted in the 
District Court is or is not acrime by the laws of the 
United States, is a question which that court must de- 
cide, and is within tts jurisdiction. This court will not 
review its decision by habeas corpus. 

The cases of Yerger and Lange referred to and approved. 

) R. JUSTICE BRADLEY delivered the opinion of 

4 the court. 

The petitioner for habeas corpus in this case was con- 
victed of forgery in the District Court of the United 
States for the Western District of Virginia, and is in 
custody by virtue of a commitment under sentence 
of imprisonment in the penitentiary for said offense. 
Complaining that his conviction was illegal by reason 
that the act for which he was convicted was not a 
crime against the laws of the United States, he ap- 
plied to the circuit judge for a habeas corpus, and 
after a hearing thereon was remanded into custody. 
Not being satisfied with this decision, he now ap- 
plies to this court for a habeas corpus. His petition is 
as follows: 

‘““To the Honorable Morrison R. Waite, Chief Justice, 
and his Associates, Justices of the Supreme Court 
of the United States: 

“The petition of Richard S. Parks respectfully 
represents, that your petitioner is illegally confined in 
jail, at Harrisonburg, in Virginia, being in the cus- 
tudy of A. S. Gray, as Marshal of the United States for 
the Western District of Virginia, by virtue of a com- 
mitment under an illegal sentence of the District Court 
of the United States for the said district, the same 
(sentence) being void and in law a nullity, for want of 
jurisdiction in the said court to pass it upon and against 
your petitioner, which said sentence was pronounced 
iv a case of the United States against your petitioner, 
a transcript of the record whereof is herewith pre 
sented. That your petitioner heretofore made appli- 
cation to the honorable judge of the Circuit Court of 
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the United States for the said district, that he would 
order the discharge of your petitioner upon a writ of 
habeas corpus sued out for that object, but his honor, 
the said judge of the Circuit Court, instead of dis- 
charging, remanded him to the custody of the said 
marshal, as will appear from a transcript of his order 
in the said matter, which transcript is likewise here- 
with presented. And that your petitioner therefore 
prays at your honors’ hands the benefit of the writ of 
habeas corpus, to be directed to the said marshal, com- 
manding him to have before your honors, at a day and 
place to be named therein, the body of your peti- 
tioner, together with the cause of his capture and de- 
tention, to undergo and receive whatsoever your 
honors shall then and there consider of him in that 
behalf. 
** And your petitioner will ever pray, etc., 
“*Ricu’p S. PARKs.”’ 


The transcript of the recerd of conviction which 
accompanies the petition shows that the petitioner 
was indicted for forging the signature of C. Douglass 
Gray, register in bankruptcy, to the following re- 
ceipt: 

‘* HARRISONBURG, July 30, 1872. 

* Received of J. D. Martin, by R. S. Parks, his at- 
torney, the application, with necessary papers, for 
adjudication in bankruptcy of said Martin; also fifty 
dollars, amount of required deposit. 

“OC, DouGiass GRAY, Register.”’ 


One count of the indictment charges that Parks 
committed the forgery for the purpose of authenticat- 
ing the commencement of proceedings in bankruptcy in 
the case of J. D. Martin. Another count alleges the 
purpose to have been to authenticate a proceeding in 
the said case, namely, the filing of the paper with the 
register. There was a third count which did not state 
the purpose. 

The petitioner contends that the forging of this re- 
ceipt is not a crime by any act of Congress, and that 
as the courts of the United States have no common- 
law jurisdiction of crimes, the District Court had no 
jurisdiction to try him for the offense. The indict- 
ment is founded on the 46th section of the bankrupt 
act (re-enacted and made more general in section 5419 
of the Revised Statutes), which declares that “if any 
person shall forge the signature of a judge, register, or 
other officer of the court, or knowingly concur in 
using any such forged or counterfeited signature 
* * * for the purpose of authenticating any pro- 
ceeding or document, * * * such person shall be 
guilty of felony,” etc. The petitioner insists that the 
paper whose forgery is charged is not a document 
which could be used in evidence in any proceeding, by 
reason of its being authenticated by the official signa- 
ture of the register. This proposition may be ques- 
tioned. But suppose it were true, the receipt could 
be used in evidence, if genuine, for the purpose of 
showing the fact stated therein as against the signer 
in his official as well as private capacity. At all events, 
it is not clear and free from all doubt that the forgery 
is not within the terms of the statute. 

But the question whether it was or was not a crime 
within the statute was one which the District Court 
was competent to decide. It was before the court and 
within its jurisdiction. No other court except the 
Circuit Court for the same district, having concurrent 
jurisdiction, was as competent to decide the question 
as the District Court. 





Whether an act charged in an indictment is or is 
not a crime by the law which the court administers 
(in this case the statute law of the United States), isa 
question which has to be met at almost every stage of 
criminal proceedings; on motions to quash the in- 
dictment, on demurrers, on motions to arrest judg- 
ment, etc., the court may err, but it has jurisdiction of 
the question. If it errs, thereis no remedy after final 
judgment, unless a writ of error lies to some superior 
court; and no such writ lies in this case. It would be 
an assumption of authority for this court, by means of 
the writ of habeas corpus, to review every case in which 
the defendant attempts to controvert the criminality 
of the offense charged in the indictment. It having 
been held that the regulation of the appellate power 
of this court was conferred upon Congress, and Con- 
gress having given an appeal or writ of error in 
only certain specified cases, the implication is irresist- 
ible that those errors and irregularities which can 
only be reviewed by appeal or writ of error cannot 
be reviewed in this court in any other cases than those 
in which those processes are given. Now, it has al- 
ways been held that a mere error in point of law com- 
mitted by a court in a case properly subject to its cog- 
nizance, can only be reviewed by the ordinary methods , 
of appeal or writ of error; but that where the pro- 
ceedings are not only erroneous but entirely void, as 
where the court is without jurisdiction of the person 
or of the cause, and a party is subjected to illegal im- 
prisonment in consequence, the Superior Court or 
judge invested with the prerogative power of issuing 
a habeas corpus may review the proceedings by that 
writ, and discharge from illegal imprisonment. This 
is one of the modes in which this court exercises su- 
pervisory power over inferior courts and tribunals; 
but it is a special mode, and confined to a limited class 
of cases. 

The general principles upon which the writ of habeas 
corpus is issued in England were well settled by usage 
and statutes long before the period of our national in- 
dependence, and must have been in the mind of Con- 
gress when the power to issue the writ was given to 
the courts and judges of the United States. These 
principles, subject to the limitations imposed by the 
Federal constitution and laws, are to be referred to 
for our guidance on the subject. A brief refer- 
euce to the principal authorities will suffice on this 
occasion. 

Lord Coke, before the habeas corpus act was passed, 
excepted from the privilege of the writ persons im- 
prisoned upon conviction for a crime, or in execution. 
2 Inst. 52; Com. Dig., Hab. Corp., B. 

The habeas corpus act itself excepts those com- 
mitted or detained for treason or felony plainly ex- 
pressed in the warrant, and persons convict, or in exe- 
cution by legal process. Com. Dig., id. 

Lord Hale says: “If it appear by the return of the 
writ that the party be wrongfully committed, or by one 
that hath not jurisdiction, or for a cause for which a 
man ought not to be imprisoned, he shall be discharged 
or bailed.’’ 2 Hale’s P. C. 144. 

Chief-Baron Gilbert says: ‘“‘If the commitment be 
against law, as being made by one who had no juris- 
diction of the cause, or of a matter for which by law 
no man ought to be punished, the court are to dis- 
charge.’’ Bac. Abr., Hab. Corp., B. 10. 

These extracts are sufficient to show that when a 
person is convict or in execution by legal process is- 
sued by a conrt of competent jurisdiction, no relief 
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can be had. Of course a superior court will interfere 
if the inferior court had exceeded its jurisdiction or 
was not competent to act. 

The courts of the United States derive their juris- 
diction on this subject from the constitution and laws 
of the United States. The 14th section of the judi- 
ciary act granted to all the courts power to issue writs 
of scire faucias, habeas corpus, and all other writs nec- 
essary for the exercise of their respective jurisdic- 
tions, and agreeable to the principles and usages of 
law; and to the justices and judges, power to grant 
writs of habeas corpus for the purpose of inquiry into 
the cause of commitment; but it added a proviso, that 
the writ should not extend to prisoners in jail, unless 
in custody under or by color of authority of the 
United States, or committed for trial before some 
court of the same, or necessary to be brought into 
court to testify. It was found necessary to relax the 
limitation contained in this proviso, and this was done 
in several subsequent laws. See act of 1833, 4 Stats. 
634, passed in consequence of nullification proceed- 
ings in South Carolina; act of 1842, 5 Stats. 539, passed 
in consequence of the McLeod case; and act of 
1867, 14 Stats. 44, passed in consequence of the state of 
things that followed the late rebellion. 

The power of the Supreme Court is subject to a fur- 
ther limitation arising from its constitutional want of 
original jurisdiction on the subject; from whence it 
follows that, except in aid of some other acknowl- 
edged jurisdiction, it can only issue the writ to review 
the action of some inferior court or officer. Ex parte 
Barry, 2 How. 65. 

From this review of the law it is apparent, there- 
fore, as before suggested, that in a case like the pres- 
ent, where the prisoner is in execution upon a convic- 
tion, the writ ought not to be issued, or, if issued, the 
prisoner should at ouce be remanded, if the court be- 
low had jurisdiction of the offense, and did no act 
beyond the powers conferred upon it. The court will 
look into the proceedings so far as to determine this 
question. If it finds that the court below has tran- 
scended its powers, it will grant the writ and discharge 
the prisoner even after judgment. Ew parte Kearney, 
7 Wheat. 38; Ex parte Wells, 18 How. 307; Ex parte 
Lange, 18 Wall. 163. But if the court had jurisdic- 
tion and power to convict and sentence, the writ can- 
not issue to correct a mere error. We have shown 
that the court below had power to determine the ques- 
tion before it; and that this is so is further manifest 
from the language of Chief Justice Marshall in the 
case of Tobias Watkins, 3 Pet. 203. He there says: 
“To determine whether the offense charged in the 
indictment be legally punishable or not is among 
the most unquestionable of its [the court’s] powers 
and duties.”’ 

But after the thorough investigation which has been 
given to this subject in previous cases, particularly 
those of Yerger and Lange, in the 8th and 18th vol- 
umes of Wallace’s Reports, it is unnecessary to pursue 
the subject further at this time. 

The last-mentioned case is confidently relied on as a 
precedent for allowing the writ in this case. But the 
two are totally unlike. In Lange’s case we proceeded 
on the ground that when the court rendered its sec- 
ond judgment the case was entirely out of its hands. 
It was functus officio in regard to it. The judgment 
first rendered had been executed and satisfied. The 
subsequent proceedings were, therefore, according to 
our view, void. 





But in the case before us the District Court had 
plenary jurisdiction, both of the person, the place, the 
cause, and every thing about it. To review the decis- 
ion of that court by means of the writ of habeas cor- 
pus would be to convert that writ into a mere writ of 
error, and to assume an appellate power which has 
never been conferred upon this court. 

Since the cause was submitted to the court, the 
learned counsed for the petitioner has called its atten- 
tion to the case of Booth and Rycroft, 3 Wis. 157, as 
a case precisely in point in favor of granting the writ. 
It had probably escaped the recollection of counsel 
that this very case was reversed by this court in Able- 
man v. Booth, 21 How. 506, in which Chief Justice 
Taney delivered one of his most elaborate and able 
opinions. 

As the entire record has been brought before us by 
the petition, and we are clear as to our want of author- 
ity to discharge the prisoner, the application for the 


writ is denied. 
ccapctimmiieildetimagis 


NOTES OF ENGLISH CASES. 
MEANING OF WorD “ EstaTE.”’ — LIABILITY OF CAR- 
RIER OF PASSENGERS FOR LUGGAGE. 

, difficulty of interpreting even very ordinary 

words when it becomes necessary to do so has been a 
matter of frequent comment in courts of law. In Brown 
v. Fletcher, 35 L. T. Rep. (N. 8.) 165, long arguments 
and an elaborate judgment were devoted to the eluci- 
dation of the meaning of the word ‘‘estate.” A 
widow, the mother of the defendants, being indebted 
to the plaintiff, agreed to pay the interest upon the debt 
yearly, in consideration of which payment the plain- 
tiff covenanted to forego all claims to the principal 
sum until after the widow’s death. In addition to 
this, the defendants signed the following memoran- 
dum atthe foot of the agreement: ‘‘ We, the under- 
signed, * * * hereby agree to pay the said sum to 
you, the above named, * * * out of the estate of 
the said E. S. (the widow) at her decease.’’ The action 
was brought upon this undertaking. It appeared at 
the trial that the only property to which the widow 
had at any time been entitled was a life interest in a 
house, the reversion in fee of which property was 
vested in the defendants. It would at first sight seem 
that little could be urged in support of the plaintiff's 
case. Nor, indeed, is this wide of the truth. If the 
words are taken in their literal sense, the undertaking 
amounted to no more than this, that in the event of 
the widow leaving property, the claim of the plaintiff 
would be satisfied. Obviously, the value of the un- 
dertaking in this aspect was not great. The strongest 
point made for the plaintiff was that based on a dic- 
tum of Lord Tenterden in Doe v. Tucker, 1L. J. (N. 
8S.) 161, K. B., where it is said, ‘‘The term ‘estate’ 
may operate only as a description of the particular 
lands, or may mean also the quantity of testator’s in- 
terest in them.’’ To the argument founded upon this 
distinction there was the ready answer that excep- 
tional circumstances must be shown in order to justify 
a departure from a meaning which, after all, is tolera- 
bly plain. The difficulty felt by Baron Amphlett was 
that the agreement, if taken in its plain and literal 
meaning, was ‘entirely useless, and a mere piece of 
waste paper. The rule nisi calling upon the defend- 
ants to show cause why the nonsuit should not be set 
aside was discharged. This result appears to us to be 
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the only one warranted by the terms of the undertak- 
ing, and to give effect to the intention there mani- 
fested. If the plaintiff had intended to have the per- 
sonal undertaking of the defendants, it would have 
been no hard matter to make this intention apparent 
on the face of the instrument. 


The case of Cohen v. The Southeastern Railway Com- 
pany, 35 L. T. Rep. (N. 8.) 213, decides that the 7th 
section of the Railway and Canal Traffic Act, 1854, ap- 
plies to passengers’ luggage, and consequently that 
special contracts relating to loss of or injury to pas- 
sengers’ luggage, by the negligence of railway compa- 
nies, must be signed by the passenger. The case was 
decided on demurrer, and it appeared from the plead- 
ings that a trunk belonging to the plaintiff's wife had 
fallen into the sea during the passage between Bou- 
logne and Folkestone. The defendants obtained leave 
to amend their pleadings by setting up that the con- 
tract was made in France, and therefore governed by 
French law, so that the case will in all probability be 
heard of agaia. Meanwhile, it is well to point out 
that the case assumes what we very much doubt to be 
sound law—that railway companies have a right to 
impose special conditions in relation to the ordinary 
carriage of passengers’ luggage. That such special 
condition’ may be imposed in a case where the pas- 
senger is carried at less than the ordinary fare, as by 
excursion train, must be taken to be decided by Stew- 
art v. London and Northwestern Railway Company, 19 
L. T. Rep. (N. 8S.) 302. But this, as is pointed out by 
Baron Bramwell in Cohen v. Southeastern Railway 
Company, was not “the ordinary case of a passenger 
going into a carriage and being conveyed from one 
station to another as a matter of right.’’ In such or- 
dinary case we cannot help thinking that, assuming 
the special act to contain the usual clause entitling the 
passenger to take his personal luggage with him, the 
railway company has no right to attach conditions to 
the carriage of it, be those conditions reasonable or 
not, and be they tendered to the passenger for signa- 
ture or not. It seems to us that to make such a right 
arise, the company would have to give notice that they 
were not common carriers of passengers; a notice 
which is not very likely to be given at the present day. 
So long as the companies are common carriers of pas- 
sengers their special acts, we imagine, oblige them to 
carry passengers’ luggage without the imposition of 
any condition whatever. The obligation to carry the 
luggage in fact is co-extensive with the obligation to 
carry the passenger, although the responsibility in case 
of injury is so widely different. 


——_>_____ 


MISTAKE OF FACT—WHEN EQUITY WILL 
NOT RESCIND CONTRACT FOR. 
UNITED STATES SUPREME COURT— OCTOBER 
TERM, 1876. 


GRYMES V. SANDERS ET AL. 


HIS was a bill filed by Dallas Sanders, administrator, 

and others, appellees, against Peyton Grymes, appel- 
lant, for the rescission of a contract on the ground of 
mistake. The appellant owned two tracts of land in Vir- 
ginia, about twenty miles from Orange Court-House. 
The two tracts were separated by intervening tracts 
of gold-bearing lands, formerly owued by appellant. 


Through a land agent the lands were offered for sale. 
They were supposed to be valuable on account of con- 
taining gold. The land agent negotiated with the person 
through whom appellees claim fora sale. This led to 
such person sending an agent to examine the lands, 
which he did under the conduct of one living near by, 
who was detailed for that purpose by appellees. This 
person took the agent to an abandoned shaft, sup- 
posed to be on the lands, and an examination was 
made of the quartz and debris lying about the shaft. 
Conversation was afterward had in relation to the 
property between the agent and appellant. The agent 
returned to his principal and reported favorably, and 
stated that the abandoned shaft was on the premises. 
The result was a sale and the payment of a part of the 
purchase-money and the occupation of the premises 
in April, 1866, for the vendees. Upon investigating 
the boundary of the lands, which was done in the 
mouth of July following by the transferee of the 
vendee, it was found that the shaft was not in them, 
and the appellant claimed that he had never represented 
it tobe. In September, 1866, and again in 1867, a de- 
mand was made upon appellant for a return of the 
purchase-money paid, on the ground of mistake. The 
appellant replied that he had parted with the money. 
He promised to reflect on the subject, and address 
Lanagan by letter. He did write accordingly. This 
bill was filed on the 21st of March, 1868. 

The court say: ‘‘A mistake as to a matter of fact, 
to warrant relief in equity, must be material, and the 
fact must be such that it animated and controlled the 
conduct of the party. It must go to the essence of 
the object in view, and not be merely incidental. The 
court must be satisfied that but for the mistake the 
complainant would not have assumed the obligation 
from which he seeks to be relieved. Kerr on Mistake 
and Fraud, 408; Trigg v. Read, 5 Humph. 529; Jen- 
nings v. Broughton, 17 Beav. 541; Thompson v. Jack- 
son, 3 Rand. 507; Harrod’s Heirs v. Cowan, Hardin’s 
Rep. 543; Hill v. Bush, 19 Barb. (Ark.) 522; Jouzan v. 
Toulmin, 9 Ala. 662. 

** Does the case in hand come within this category ? 

‘*When Fisher made his examination at the shaft, 
it had been abandoned. This was prima facie proof 
that it was of no account. It does not appear that he 
thought of having an analysis made of any of the de- 
bris about it, nor that the debris indicated in any wise 
the presence of gold. He requested Hume to send 
him specimens from the shafts on the contiguous 
tracts, and it was done. No such request was made 
touching the shaft in question, and none were sent. 
It is neither alleged nor proved that there was a pur- 
pose at any time, on the part of the appellees, to work 
the shaft. The quartz found was certainly not more 
encouraging than that taken from the last cut made 
by Bowman under the advice of Embry and Johnson. 
This cut he refused to deepen, and abandoned. When 
Lanagan and Repplier were told by Johnson that the 
shaft was not on the premises, they said nothing about 
abandoning the contract, and nothing which mani- 
fested that they attached any particular consequence 
to the matter, and certainly nothing which indicated 
that they regarded the shaft as vital to the value of 
the property. They proceeded with their examina- 
tion of the premises as if the discovery had not been 
made. On his way to Philadelphia, after this visit, 
Lanagan saw and talked several times with Williams, 
who had prepared the deed. Williams says: ‘I cannot 
recollect all that was said in those conversations, but I 
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do know that nothing was said about the shaft, and 
that he said nothing to produce the impression that 
he was dissatisfied or disappointed in any respect with 
the property after the examination that he had made 
of it ’ Lanagan’s conversation with Houseworth was 
to the same effect. 

“The subsequent conduct of the appellees shows 
that the mistake had no effect upon their minds for a 
considerable period after its discovery, and then it 
seems to have been rather a pretext than a cause. 
Mistake, to be available in equity, must not have 
arisen from negligence, where the means of knowl- 
edge were easily accessible. The party complaining 
must have exercised at least the degree of diligence 
‘which may be fairly expected from a reasonable per- 
son.’ Kerr on Fraud and Mistake, 407. 

“Fisher, the agent of the appellees, who had the 
deed prepared, was within a few hours’ travel of the 
land when the deed was executed. He knew the 
grantor had sold contiguous lands upon which veins 
of gold had been found, and that the course and di- 
rection of those veins were important to the premises 
in question. He could easily have taken measures to 
see and verify the boundary lines on the ground. He 
did nothing of the kind. The appellees paid their 
money without even inquiring of any one professing 
to know where the lines were. The courses and dis- 
tances specified in the deed show that a surveyor had 
been employed. Why was he not called upon? The 
appellants sat quietly in the dark until the mistake 
was developed by the light of subsequent events. Full 
knowledge was within their reach all the time, from 
the beginning of the negotiation until the transaction 
was closed. It was their own fault that they did not 
avail themselves of it. In Manser v. Davis, 6 Ves. 678, 
the complainant, being desirous to become a freeholder 
in Essex, bought a house which he supposed to be in 
that county. It proved to be in Kent. He was com- 
pelled in equity to complete the purchase. The mis- 
take there, as here, was the result of the want of 
proper diligence. See, also, Seton v. Slade, 7 Ves. 269; 
2 Kent’s Com. 485; 1 Story’s Eq., 8§ 146 and 147; At- 
wood vy. Small, 6 Clark & Fin. 338; Jennings v. Brough- 
ton, 17 Beav. 141; Campbell v. Ingilby, 1 De Gex & 
Jones, 405; Garrett v. Burleson, 25 Tex. 44; Warner v. 
Daniels et al., 1 Woodb. & M. 91; Ferson v. Sanger, id. 
139; Lamb v. Harris, 8 Ga. 546; Trigg v. Read, 5 
Humph. 529; Haywood v. Cope, 25 Beav. 143. 

‘““Where a party desires to rescind upon the ground 
of mistake or fraud, he must, upon the discovery of 
the facts, at once announce his purpose and adhere to 
it. If he be silent and continue to treat the property 
as his own, he will be held to have waived the objec- 
tion and will be conclusively bound by the contract, 
as if the mistake or fraud had not occurred. He,is 
not permitted to play fast and loose. Delay and vacil- 
lation are fatal to the right which had before sub- 
sisted. These remarks are peculiarly applicable to 
speculative property like that here in question, which 
is liable to large and constant fluctuations in value. 
Thomas v. Bartow, 48 N. Y. 200; Flint v. Wood, 9 Hare, 
622; Jennings v. Broughton, 5 De G., M. & G. 139; 
Lloyd v. Brewster, 4 Paige, 587; Saratoga & S. R. R. 
Co. v. Rowe, 24 Wend. 74; Minturn v. Main, 3 Seld. 
220; 7 Rob. Prac., ch. 25, § 2, p. 482; Campbell v. Flem- 
ing, 1 Adolph. & E. 41; Sugd. on Vend., 14th ed., 335; 
Diman v. Providence, W. & B. R. R. Co., 5 R. I. 130. 

“A court of equity is always reluctant to rescind, 
unless the parties can be put back in statu quo. If 








this cannot be done, it will give such relief only where 
the clearest and strongest equity imperatively demands 
it. Here the appellant received the money paid on the 
contract in entire good faith. He parted with it be- 
fore he was aware of the claim of the appellees, and 
cannot conveniently restore it. The imperfect and 
abortive exploration made by Bowman has injured 
the credit of the property. Times have since changed. 
There is less demand for such property, and it has 
fallen largely in market value. Under these circum- 
stances, the loss ought not to be borne by the appel- 
lant. Hunt v. Silk, 5 East, 452; Minturn v. Main, 3 
Seld. 227; Okill v. Whittaker, 2 Phill. 340; Brisbane v. 
Davies, 5 Taunt. 144; Andrews v. Hancock, 1 Brod. & 
Bing. 37; Skyring v. Greenwood, 4 Barn. & Cr. 289; 
Jennings v. Broughton, 5 De G., M. & G. 139. 

“The parties, in dealing with the property in ques- 
tion, stood upon a footing of equality. They judged 
and acted respectively for themselves. The contract 
was deliberately entered into on both sides. The ap- 
pellant guaranteed the title, and nothing more. The 
appellees assumed the payment of the purchase-money. 
They assumed no other liability. There was neither 
obligation nor liability on either side beyond what 
was expressly stipulated. If the property had proved 
unexpectedly to be of inestimable value, the appellant 
could have no further or other claim. If entirely 
worthless, the appellees assumed the risk, and must 
take the consequences. Segur v. Tingley, 11 Conn. 142; 
Haywood y. Cope, 25 Beay. 140; Jennings v. Brough- 
ton, 17 id. 232; Afwood v. Small, 6 Clark & Fin. 497; 
Marvin v. Bennett, 8 Paige, 321; Thomas v. Bartow, 48 
N. Y. 198; Hunter v. Goudy, 1 Hamm. 451; Halls v. 
Thompson, 1 Smedes & M. 481. 

“The bill, we have shown, cannot be maintained.”’ 


————_>——__—_ 
RECENT AMERICAN DECISIONS. 


SUPREME COMMISSION OF OHIO. 
ADMINISTRATION. 

1. Appointment of debtor of intestate administrator: 
debt conditionally due.—The principle that the ap- 
pointment of a debtor as administrator converts the 
debt into assets in his hands to be accounted for, does 
not apply to one who is only conditionally liable to 
the estate. Shields, administrator, v. Odell, adminis 
trator. 

2. Liability of administrator as agent.— The appoint- 
ment as administrator de bonis non, with the will an- 
nexed, of one who was surety on the bond of the pre- 
vious executor, does not make a debt due the estate 
from such executor assets in the hands of such ad- 
ministrator by reason of his suretyship. Ib. 

AGENCY. 

Employment by agent of sub-agent: liability of prin- 
cipal to sub-agent.— Where a general agent of a life 
insurance company is appointed and constituted such 
fora specified territory by a written agreement, which 
contains a provision for compensating him, by com 
missions on premiums and renewals of policies, to be 
procured by him or his sub-agents to be employed by 
him, and his right to such commissions is dependent 
upon the conditions and limitations therein expressed, 
which could not be changed without written authority. 
Held, that the power of such general agent, to em- 
ploy a local agent, and compensate him out of his com- 
missions to be received for the business to be done by 
such Jocal agent, is subject to said conditions and lim- 
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itations, and such local agent cannot acquire, by his 
agreement with the general agent, without the assent 
of the company, any greater right to his compensation 
than the general agent had power to confer under such 
weitten agreement. United States Life Ins. Co. v. 
Hessberg. 





BANKRUPTCY. 


1. Discharge of bankrupt not impeachable collaterally. 
—Under the present bankrupt law of the United 
States, the discharge of a bankrupt can be set aside 
for fraud in obtaining it, only by a direct proceeding 
for that purpose, pursuant to the provisions of its 34th 
section. It cannot be collaterally impeached, on the 
ground that it was fraudulently or improperly ob- 
tained. Smith v. Ramsey. 

2. Bankrupt proceedings not void for want of actual 
notice to creditor.— The main purpose of the proceed- 
ings in bankruptcy is the proper distribution of the 
estate of the bankrupt among his creditors. Such 
proceedings are in rem, and actual notice to the cred- 
itors is not essential to the jurisdiction of the court. 
Rayl, administratrix, v. Lapham. 

8. Bankrupt willfully preventing notice.—If in the 
course of such proceedings, the bankrupt willfully 
prevents notice from being given to a creditor, by 
means of false schedules or affidavits, such fraud, as 
well as any other fraudulent act, specified in the 29th 
section of the bankrupt act of 1867, would be good 
ground for setting aside and annulling the bankrupt’s 
discharge, in a direct proceeding for that purpose, as 
anthorized by the 34th section of said act. Ib. 

4. Proceedings not impeachable collaterally.— But 
the remedy given to creditors by said 34th section is 
exclusive, and the validity of the discharge cannot be 
collaterally impeached even for the fraudulent preven- 
tion by the bankrupt of notice to a creditor. Ib. 

CONSTITUTIONAL LAW. 

1. Statute impairing obligation of contract.—The 
power vested in the general assembly under article 13, 
section 6, of the constitution of Ohio, to restrict the 
powers of taxation and assessment by municipal cor- 
porations, is subject to the limitations imposed by ar- 
ticle 1, section 10, of the constitution of the United 
States, which declares that ‘‘no State shall pass any 
law impairing the obligation of contracts,” and of arti- 
cle 2, section 28, of the constitution of Ohio, which de- 
clares that the general assembly shall pass uo retro- 
active law or laws impairing the obligations of con- 
tracts. Goodale v. Fennell. 

2. Statute affecting municipul contracts.— Where a 
statute authorized a municipal corporation to improve 
its streets, and make assessments on abutting lots to 
pay the cost thereof, and it has, after taking the neces- 
sary steps required by law and the ordinances govern- 
ing in such cases, made a contract with an individual 
to do the work for a stipulated price, and binding itself 
to pay such price in assessments under such statute, 
which the contractor agrees to accept in full payment, 
the obligation of the corporation to pay in the man- 
ner stipulated cannot be impaired by a subsequent 
amendment of such statute, which takes away the 
power to make an assessment equal to the amount 
agreed to be paid. Ib. 

3. Amendatory statute.—A subsequent statute 
which repeals or restricts the power of assessment 
so previously given, is, in so far as it affects the obli- 
gations of contracts existing at the time, u statute im- 
pairing the obligation of such contract. Ib. 





4. Construction of statute.— Unless adequate provis- 
ion is made to enable the corporation to perform its 
existing contract obligations, such subsequent statute 
will be construed as prospective in its operations, and 
not applicable to such contracts; and it will be the 
duty of the corporation to be governed by the statute 
in force when the contract was made. Ib. 


DEED. 

1. Covenant against incumbrances : when broken — 
The defendant conveyed land to the plaintiff, with cov- 
enants against incumbrances, and to defend the title 
conveyed. There was then existing a mortgage on the 
land made by a prior owner, and the holder of the 
mortgage afterward brought suit against the mort- 
gagor and both of the parties to this case, and obtained 
judgment subjecting the land to the payment of the 
mortgage. The land was sold on the judgment, and 
deeded to the purchaser who thereupon obtained pos- 
session. Subsequently, at the suit of the defendant, 
on error, the judgment was reversed. Held, (1) that 
the eviction of the plaintiff, under the judgment on 
the mortgage, was a breach of the covenants of war- 
ranty in the deed, and, thereupon, a right of action 
thereon accrued in favor of the plaintiff; and (2) that 
the subsequent reversal of the judgment did not affect 
the sale of the land and consequent eviction of the 
plaintiff, and did not deprive him of his right of ac- 
tion on the covenants of warranty. Smith v. Dixon. 

2. Construction of.— J. conveyed to his son T. ‘‘ and 
his heirs’’ a house and lot, *‘to have and to hold the 
same to the said T. during his natural life, and after 
his death to his heirs forever; provided, that if the 
said T. shall die without children, then to revert and 
vest in the heirs of J.” T. survived his father and 
died without children. Held, that T. took under the 
deed a fee, qualified with the condition that if he died 
without issue, the fee should go to the heirs of J., and 
that on the death of T., the plaintiff, his widow, took 
no estate from her husband, either as heir or as widow. 
Smith v. Hankins. 

DOWER. 


In lands subject to purchase-money mortgage.— The 
widow of a purchase-money mortgagor, mortgage 
given before marriage, and property sold by executors 
to pay the mortgage debt, is not dowable of the whole 
proceeds, but only of the surplus remaining after sat- 
isfying the mortgage. Culver, executor, v. Harper. 


ESTOPPEL. 


1. Right of foreign corporations to do business in 
Ohio.—It is not contrary to the laws of Ohio, nor 
against public policy, in the present condition of her 
laws, for a foreign corporation, lawfuily organized in 
a sister State, to do.business in Ohio. Newburg Petro- 
lewm Co. v. Weare. 

2. When person dealing with corporation estopped 
from denying right to contract.—A foreign corpora- 
tion, authorized by the laws of the State in which it 
was organized to do business in this State, may trans- 
act business in Ohio not inconsistent with Ohio laws, 
may sue and be sued in our courts; and persons en- 
tering into contract with such foreign corporation 
concerning property, or rights in property, appro- 
priate to its business in Ohio, will be estopped, after 
dealing with said corporation, recognizing by their 
acts its validity and receiving the benefits of the con- 
tract, from denying the power of the corporation to 
make the contract, in au action on the contract. Ib. 
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LEASE. 

1. Tenancy at will: interest of tenant.— Where, by the 
terms of a written lease, the tenancy is to continue so 
long as the parties shall mutually agree, and either 
party may determine it on four days’ notice —the rent 
to be paid monthly or semi-monthly, as may be most 
convenient —such renting creates a tenancy at will; 
and the lessee, in such case, acquires no certain inde- 
feasible interest in the premises,,;which he can sell and 
transfer to another. Such tenancy will be deter- 
mined, by implication of law, upon the death either of 

-*the lessor or lessee; or by the desertion of the prem- 
ises by the lessee; or by the sale and transfer of his 
possession to another. Say v. Stoddard. 

2. Removal of sub-tenant from premises.— Therefore, 
where during such ‘a tenancy the lessor died, having 
by will devised the premises; and the lessee, a monta 
afterward, sublet a portion of the premises to the 
plaintiff, without the consent of the devisee; and 
shortly thereafter removed wholly therefrom; and the 
devisee thereupon entered and removed doors and 
windows from a dwelling-house situated on the de- 
mised premises, and in the occupancy of the plaintiff; 
without unnecessary interference with the person or 
property of the plaintiff, and without a breach of the 
peace, such entry and acts of ownership were not 
tortious, and do not constitute a cause of action in 
favor of the plaintiff against the devisee. Ib. 

NEGOTIABLE INSTRUMENT. 

1. Title to: of bona fide holder for value without notice. 
—A holder of negotiable paper, who takes it before 
maturity, for a valuable consideration, in the usual 
course of trade without knowledge of facts which im- 
peach its validity between antecedent parties, holds it 
by a good title. To defeat his recovery thereon, it is 
not sufficient to show that he took it under circum- 
stances which ought to excite suspicion in the mind 
of a prudent man. To have that effect, it must be 
shown that he tovk the paper under circumstances 
showing bad faith or want of honesty on his part. 
Johnson v. Way. 

2. Evidence of bad faith.— Circumstances tending 
to show bad faith or fraud in taking such paper are 
admissible in evidence, and the establishment of such 
bad faith or fraud, whether by direct or circumstan- 
tial evidence, subjects the holder of paper so taken to 
defenses existing between antecedent parties. Ib. 


——___@—___. 
BOOK NOTICES. 


Reports of Cases at Law and in Chancery, argued and deter- 
mined in the Supreme Court of Illinois. By Norman L, 
Freeman, Reporter. Volume LXXVII, containing the 
remaining cases submitted at the January Term, 1875, 
and a portion of the cases submitted at the June Term, 
1875. Printed for the Reporter. Springfield, 1876. 


Reports of Cases at Law and in Chancery, argued and deter- 
mined in the Supreme Court of Illinois. By Norman L, 
Freeman, Reporter. Volume LX XVIII, containing the 
remaining cases submitted at the June Term, 1875, and 
a portion of the cases submitted at the September 
Term, 1875. Printed forthe Reporter. Springfield, 1876. 

THE habit of reporting every case in which an opin- 
ion is written, and the disposition of some judges 

to write opinions in every case where there is an ex- 

cuse to do so, is filling the land with reports contain- 

ing few cases of real value. The Illinois Reports are a 

good illustration of over-reporting. While there are 

in each volume a number of cases of value, the major- 
ity of those reported had better have been left in 
manuscript. We are aware that the reporter is not 
always, or even generally, to blame for this, the court 





and the counsel immediately interested in a decision 
of little value, frequently insisting on its publication. 
We have, therefure, in the volumes above-mentioned 
along with something of importance much that appears 
unnecessary. In volume 77 there are a number of cases 
under the civil damage law, viz.: Hackett v. Smelsley, 
p. 109, where various questions arising under the Illi- 
nois act are discussed; Horn v. Smith, p. 381, wherea 
liquor seller was held liable for the loss resulting to a 
wife from the idleness and waste of time of her hus- 
band to whom defendant sold liquor; McEvoy v. 
Humphrey, p. 385, where plaintiff's husband, after no- 
tice by plaintiff to defendant not to sell, bought liquor 
from defendant and becoming drunk thereby, was ar- 
rested and shut up in the callaboose. His drunken- 
ness cost him $29, but the jury gave $200 damages to 
plaintiff, which verdict the court sustained; Reget v. 
Bell, where the liquor seller was not held liable for 
damage from liquor sold to plaintiff's husband, it be- 
ing shown that plaintiff could have prevented the 
result by breaking the jug containing the liquor. In 
Andes Ins.Co. v. Shipman, p. 189, it is held that the non- 
performance of a condition in a fire insurance policy, 
which the company’s agents knew could not be per- 
formed, did not invalidate the policy. Hennard 
v. People, p. 481, a physician was held not, upon 
death of his patient, to be guilty of manslaughter. 
There are several cases of interest involving the ques- 
tion of negligence. In volume 78, the case of Downey 
v. Beach, p. 53, holds that an agreement to pay thirty 
per cent per annum on a note after maturity, if the 
same be not paid at maturity, as liquidated damages 
for non-payment, if inserted, for the purpose of secur- 
ing prompt payment, does not render the transaction 
usurious. City of Chicago v. McGiven, p. 347, involves 
the question of the duty of cities as to snow on side- 
walks. Ross v. Ross, p. 402, holds that a decree giv- 
ing a wife, in an action for divorce, all of her hus- 
band’s property, she assuming the payment of his 
debts, as alimony, is unwarranted. Hamlin v. Race, 
p. 422, holds that a servant must be respectful to his 
master, and that if he is not, the master is not liable 
for discharging him before the expiration of the time 
for which he is employed. There are other cases of 
interest which do not call for mention here. The vol- 
umes are well printed and bound. 


Reports of Cases decided in the Supreme Court of the State of 
Oregon, from December Term, 1873, to December Term, 
1875, C. B. Bellinger; Reporter. Vol. V. San Francisco: 
A. L. Bancroft & Co., 1876. 

This volume is well printed and bound, and the 
work of the reporter seems to accord with the mechan- 
ical execution of his book. There are indeed many 
cases which seem hardly worth publication; but the 
same rule cannot be applied in a new as in an old 
State, and the practice in Oregon on the subject seems 
to be less liberal than it is in some States east of the 
Rocky Mountains, inasmuch as there are a large list of 
cases decided during the time covered by this volume 
which are not reported. Among the cases of interest 
appearing here are Cogswell v. Hayden, p. 22, where it 
is decided that, it being necessary for the payee ofa 
promissory note to indorse it in order to make it ne- 
gotiable, he must be treated as first indorser, without 
regard to the time of his indorsement or the locality 
of his name on the note; Bonser v. Miller, p. 110, which 
holds that a conveyance in consideration of marriage 
is not a voluntary one, and will not be presumed to 
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be fraudulent; Bufurd v. New York Life Ins. Co., p. 
334, which involves the question of warranty on appli- 
cation fora life insurance policy; State of Oregon ex 
rel. Church v. Duston, p. 375, where a promise by a can- 
didate for office that, if elected, he would pay into the 
county treasury $200 per annum out of his salary, was 
not in violation of a provision in the State constitution 
disqualifying a person for office *‘ who shall have given 
or offered a bribe, threat or reward to procure his elec- 
tion.’ The volume is well indexed. 


—_——_>_____- 


CORRESPONDENCE. 


ADMISSIONS TO THE BAR IN THE First DEPARTMENT. 
To the Editor of the Albany Law Journal: 


Srr—In your issue of November 4th, you comment 
favorably upon a practice inaugurated by the Supreme 
Court in the First Department in regard to admission 
to the bar, the presiding judge himself administering 
the attorney’s oath to a candidate who had passed a 
very creditable examination, leaving the remainder 
admitted to be sworn in by theclerk. Such a practice 
certainly is most commendable, but the real facts are 
not as you have stated them, and raise the question 
whether a judge, so long as the laws of this State pre- 
scribe distinct methods by which to qualify for the 
bar, has a right, whatever his private feelings may be 
as to the propriety of those laws, to humiliate in a 
marked and public manner young men who have pre- 
pared themselves in one way rather than another. 

After the young man in question had been sworn in, 
the presiding judge then called up before him all those 
who, as he expressed it, had sought to be admitted to 
the bar in the regulary way, commended their dili- 
gence, praised them for having succeeded in passing 
the examination, and emphasized this approval by 
himself administering the oath to them in a body, then 
addressing those who, as he said, came up on certifi- 
cates, he turned them over, in a contemptuous man- 
ner, to the clerk with the words — ** Here, clerk, swear 
them in’’—and proceeded at once to the business of 
theday. This marked slight was inflicted in a crowded 
court-room, in the presence of a number of distin- 
guished lawyers, upon students whose misfortune 
it was not to share Judge Davis’ prejudice against the 
law schools. 

Now, Mr. Editor, as one of those young men, I pro- 
test against being put in the position of one who has 
taken a dishonorable method of gaining admittance 
to the bar, and thus humiliated because I did not 
present myself for examination before the General 
Term. It is not necessary to compare the extent or 
the severity of this examination, which lasts one day, 
with that of the Columbia Law School, conducted in 
the presence of members of the Bar Association, which 
lasts four, because whichever of the two would suffer 
by the contrast, the fact remains that any one who has 
been in an office and has there picked up enough law 
to barely pass muster at the examination down town, 
is, by the practice thus inaugurated, admitted to the 
bar with an eclat in marked contrast to the treatment 
of those from the law schools who, no matter what 
their qualifications or how creditable their examina- 
tion, are thus made to feel that they are only taken 
upon sufferance. 

It may well be that a law school education is defect - 
ive, and that besides knowing general principles and 
learning how to use the books so that as new points 





arise we can work them out for ourselves, a knowl- 
edge of those practical details of the profession which 
can only be gained by office experience should be re- 
quired, but it is also true that a mere office training is 
equally one sided. To understand clerical work and 
the rules of practice laid down in the Code is not 
enough. Some knowledge of law in the abstract is 
needed, together with that training which only comes 
by hard study of text-books under the guidance of 
able professors, by the discussion of nice points with 
fellow-students, and by the mental efforts required to 
convince others of the soundness of the views we hold 
ourselves. In the present state of the law achoice is 
given between these methods of legal education. The 
defect is that both are not required. 

Under these circumstances, two different courses 
being open to a young man, and in view of the great 
conflict of opinion as to their comparative advantages, 
my point is that it should not be taken as a matter of 
course by the judge that one way is regular and the 
other irregular, and therefore that one set of students 
are to be admitted to the bar in a body with all honor, 
the other to be held up as merely tolerated because 
they cannot legally be rejected. 

CoLuMBIA LAW SCHOOL GRADUATE. 

New York, November 7, 1876. 

THE STATE BAR ASSOCIATION. 
To the Editor of the Albany Law Journal: 

Srtr—An event is to take place next Tuesday in 
the history of the legal profession of this State, the 
importance of which will depend largely upon the 
methods of its accomplishment. The formation of a 
State Bar Association is contemplated with much in- 
terest, not only because of the dignity and power of 
such an organization, but because of the cohesion 
which it is expected to impart to the legal profession. 
It is taken for granted that all the circumstances are 
favorable to the establishment of a powerful and suc- 
cessful association of the lawyers of the State; the 
need of the association is admitted, its benefits, if 
properly constituted, are conceded; the delegates 
which are to frame it have been appointed from all 
parts of the State, and are men of high character and 
ability and good standing in the profession. 

It is fair to presume that the persons to whom has 
been committed the important duty of giving shape 
and organization to this movement have not com- 
pletely made up their minds as to the method to be 
pursued in constituting the proposed association. But 
it is precisely in this matter that the greatest difficul- 
ties will be encountered; and it is just here that the 
success or failure of the association depends. A Bar 
Association which shall be fully instrumental in unit- 
ing the profession must be so organized as to attract 
to it the greatest number of the best men of the pro- 
fession; it should also throw its influence over the 
great majority of the profession, in some manner, en- 
couraging the weak, correcting the erring, and elevat- 
ing the general tone of the profession. This we deem 
to be the principal function of a bar association, al- 
though the influence of such an association upon so- 
ciety and legislation may be legitimately exercised in 
many cases. But the fellowship and improvement 
and elevation of the members of the profession form 
the grand object of an association of the kind pro- 
posed. But if the proposed organization should be 
framed in the interest of any section of the Strte, or 
in the interest of any local association, however influ- 
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ential or important, the true object would not be ac- 
complished. The association must be framed on the 
principle that the profession in every portion of the 
State shall have its share of membership and its share 
of power in the management of the affairs of the 
society. There should be no mistake about this; and 
the effort of every delegate should be to see that there 
should be a fair and proper distribution of the ele- 
ments of power and of advantage, so as to render the 
proposed society truly a Bar Association of the whole 
State of New York. 

In regard to the question whether members of the 
proposed State Association should be required to be 
members of local associatious, there will doubtless be 
much discussion. In the first place it must be remem- 
bered that there are now but few local associations, 
and these in most, if not all cases, do not embrace the 
whole bar of the locality. Some lawyers might wish to 
become members of the State Association without 
going through the process of uniting with the local 
association. The State Association might welcome 
members who did not care to sustain a local associa- 
tion in their midst. But it will not be practicable to 
embrace in the proposed association the whole bar of 
the State, as active members. This would render the 
organization too cumbersome, and detract from its 
efficiency. All of these considerations will arise to 
vex the framers of the proposed association. 

The selection of members should, in any event, be 
from the whole bar of the State. But thisis a very 
different thing from embracing as active members the 
whole profession of the State. If the selection is made 
by the State Association, it may disregard local socie- 
ties altogether, and choose representative lawyers 
wherever they may be found. If the selection is con- 
tided to local associations, or committees in the judi- 
cial districts, then those local bodies should be open 
to all, otherwise the State Association may be deprived 
of the prime advantage of being the organ of the whole 
profession, and may be placed at the mercy of narrow 
and sectional influences. 

The importance of the proper distribution of power 
and membership in the proposed State Bar Association, 
cannot well be over-estimated; for, as we have said, 
this problem of distribution is the one upon the cor- 
rect solution of which depends the success or failure 
of the society when formed. We hope to see these 
difficulties wisely and prudently adjusted. The move- 
ment has proceeded so far, and sv auspiciously, and 
the possible results are so great and beneficial, that it 
would be little less than a professional calamity to 
allow the proposed association to fail of its true object, 
the unity and elevation of the Bar of the State of New 


York. A, PR 
———_—__¢—__—_—. 





COURT OF APPEALS DECISIONS. 


To following decisions were handed down in the 
New York Court of Appeals on Tuesday, November 
14, 1876: 

Motion denied with costs—Risley v. Brown. — 
Judgments affirmed, with costs— Read v. Decker; 
Byrnes v. Cohoes; Morgan v. Russell, etc., Manufac- 
turing Co.; Wilson v. Edwards; Kip v. New York and 
Harlem Railroad Co.; Schuyler v. Hayward; Cook v. 
Wardens, etc., of St. Paul’s Church; Bennett v. Ly- 
coming Insurance Co.; Mitchell v. Vermont Copper 
Mining Co.; Maher v. Hibernian Insurance Co.; Phoe- 
nix Warehousing Co. v. Badger; Barney v. Oyster 








Bay, etc., Railroad Co.; Vaker v. Lever.— Judg- 
ment of General Term reversed, and judgment of 
Special Term affirmed, with costs — Young v. Hill.— 
Order affirmed, with costs, without prejudice to the 
company to move the court for leave to abandon the 
proceedings, or as it may be advised —In re Rhine- 
beck, etc., Rairoad v. Radcliffe. —- Judgment reversed 
and new trial granted, costs to abide the event — Ed- 
ington v. Mutual Life Insurance Co.; Rodburn v. 
Seneca Lake Grape Co.; Booth v. Boston and Albany 
Railroad Co.; Cummins v. Agricultural Insurance Co. ; 
Jutte v. Hughes. —- Judgment reversed, and judg- 
ment for defendant on demurrer,'with costs — Estes v. 
Wilcox. —— Appeal dismissed with costs — Holmes v. 
Farmers’ Joint Stock Insurance Co.; Produce Bank 
v. Morton; Wheeler v. Schofield. —— Order affirmed 
with costs—In re Mary Elizabeth Price. —— Appeal 
dismissed without costs to either party against the 
other— Pennie v. Continental Life Insurance Co.— 
Order of General Term reversed, judgment entered on 
verdict affirmed, with costs — Sloman v. Great Western 
Railroad Company. —- Order of General Term re- 
versed, and order of Special Term affirmed, with costs 
— Lyon v. Lyon. —~ Judgment affirmed — Thomas v. 
The People. Order affirmed and judgment abso- 
lute for defendant on stipulation, with costs — Bruce 
v. Burr. 





—_——__g—___ 
NOTES. 

'NHE Chicago Bar Association have voted to postpone 

indefinitely any consideration in respect to Judge 
McAllister, and his course in respect to the trial of 
Sullivan. Oneof the prominent speakers at the meet 
ing of the association said: ‘*That the most he had 
heard said was that McAllister was blindly partisan — 
was determined to save the young man’s life because 
he thought he was innocent of the crime charged 
against him. All McAllister was charged with was 8 
blunder. If the association was going to take up 
blunders committed in the administration of justice, it 
was pretty late to begin. More serious ones had been 
committed, and charges made against members in 
court and on the street, yet no notice had been taken 
of them.” 





A San Francisco publisher announces a reprint of 
‘Principles of the Common Law,’’ by John Inder 
maur, author of *‘An Epitome of Leading Common 
Law Cases,’’ one of the most excellent of recent 
works. We desire to call attention of lawyers to 
the advertisement of the Independent, which appears 
in another column. The Independent is not oniy * re- 
ligious *’ without being dull, but it is the vehicle of 
some of the very best of articles on constitutional and 
legal questions. The Rev. Dr. Spear, one of its ed- 
itors, is thoroughly read in constitutional] law, and he 
has, during the last two years, contributed a great 
number of able and vaiuable articles to his paper on 
important constitutional questions. 

The Washington Law Reporter says, with regard to 
the condition of the law in the District of Columbia: 
“The jurisprudence of the District, if it be proper to 
give it so dignified a name, is in a wretched, a barbar- 
ous state. We have little else to govern us than the 
old laws obtaining in Maryland at the time of the ces- 
sion of the District (1801), with such modifications 
and additions as Congress has seen fit and has 
been able to give us in the midst of busy sessions. 
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The old common law of England stands unchanged 
in some of its most obsolete and barbarous principles, 
principles which, in every other civilized country fol- 
lowing the same system, have been swept away years 
ago. We wonder how many people outside of the 
District know that livery of seisin in the conveyance 
of freeholds stands just as it did when 29 Chas. IT, c. 3, 
was passed! Or that a widow here in the District has 
no dower in an equitable estate! Or that an alien can 
no more take land that comes to him from an intestate 
relation who has died resident here, than he could in 
England in the reign of Henry VIII! Or that, if in 
the alienation of a fee-simple estate the deed fails to 
use the word “ heirs,’ the grantee takes not an abso- 
lute title! Nothing short of a scholarly revision and a 
masterly codification can do away with such anachron- 
isms as these. This codification, it is earnestly to be 
hoped, the next administration, whether Democratic 
or Republican, will bring us.’’ 

The Supreme Court of Minnesota in the case of Mil- 
waukee and St. Paul Railway Co. v. City of Faribault, 
held that under a general power to lay out and open 
streets in a city, the city council has no authority to 
lay out and open a street through the depot grounds 
of arailroad company in such manner as to destroy, 
or essentially impair the value of the company’s ease- 
ment therein, theretofore acquired under, and in pur- 
suance of an express legislative grant for that purpose. 
If some court would hold that a city council or a leg- 
islature has no authority to permit a railway to be laid 
along a street in such a manner as to destroy, or essen- 
tially impair the value of the public easement therein, 
it would be a proper counterpart of the decision men- 
tioned. 

In the case of T. W. R. R. Co., appellant, v. Brooks, 
recently decided in the Supreme Court of Illinois, 
appellee and her husband, desiring{to go from Decatur 
to Danville on the railroad, induced the conductor to 
take them free, by a false representation that they had 
_ hot money to pay the fare, it being a positive rule of 
the company that all travelers must have a ticket or 
pay fare. On the journey he was killed by a collision, 
and appellee brought suit under the statute. The 
court held that one who knowingly induces a conduc- 
tor to violate a rule of the company is not under the 
protection of the law, as thereby he combines with the 
conductor to defraud the company. In another action 
between the same parties, arising out of the same 
transaction, it was held that the appellee could not re- 
cover for the death of her husband, even if she did 
not know of his fraudulent act, because she could not 
avail herself of any fraud on his part and hold prop- 
erty and acquire rights thereby. 

The Hon. Sir Thomas Dickson Archibald, knight, 
one of the judges of the Common Pleas Division of the 
High Court of Justice, died in London on the 18th of 
October. He was born in Nova Scotia, in 1817; was 
educated at Dalhousie College, Halifax, and Picton 
College, Nova Scotia. When young, he came to Eng- 
land, and in 1852 was called to the bar. He soon ob- 
tained a reputation as a sound and accurate lawyer, 
and in 1868 he was selected as junior common-law 
counsel to the Treasury. In 1872 he was appointed 
Judge of the Court of Queen’s Bench, and shortly 
after was knighted. In 1875 he was transferred to the 
Court of Common Pleas, in which place he remained 








until the time of his death. ——Sir John Stewart, K. 
B., formerly Vice-Chancellor of England, died in Lon- 
don, November Ist. He was born at Ballochulish, 
Scotland, in 1793; educated at the University of Edin- 
burgh; called to the English bar in 1819. In 1846 he 
entered Parliament, where he remained until 1852, 
when he was appointed Vice-Chancellor. He filled 
the latter position until 1871. He retired that year, 
and was sworn in asa Privy Councillor. He is some- 
what known as a writer and reporter. 


The Supreme Court of Tennessee, in the case of Mul- 
loy v. Paul, hold that where the possession of land has 
been acquired under a deed of gift from a father, the 
statute of limitations begins to run in favor of the 
fraudulent grantee from the time he takes possession, 
and the lapse of the time prescribed by the statute to 
give title will protect the grantee against the claim of 
a judgment creditor of the grantor, although the judg- 
ment was not recovered, nor the grantee’s deed regis- 
tered, until within that time. 

The General Term of the Supreme Court in the First 
Department in the case of Hertz v. Stuart hold that 
where a purchaser of goods paid for them with post- 
dated checks on a bank where he had no funds, the 
circumstance of post-dating explained away and over- 
come a charge that he obtained the goods fraudu- 
lently.—— Mr. John F. Andrew, the eldest son of 

tovernor Andrew, has begun the practice of the law 
at the office formerly occupied by his father in Bos- 
ton.—In an action by H. B. Leavan against the 
Pennsylvania Railroad Company, lately tried at Pitts- 
burg, the plaintiff recovered a verdict of $8,500 for a 
wrongful ejection from one of defendant’s trains upon 
which he was riding as a passenger.——A man has 
recovered $10,000 in Nantucket, Mass., for injuries re- 
ceived by coming in contact with a bay window pro- 
jecting over the sidewalk. 


Chancellor Kent, who was addicted to talking over 
his cases with his wife, and has himself confessed that 
he sometimes ‘‘ took her opinion,’’ told her one day 
that he had been trying a troublesome question, 
whether a certain cooking stove was a fixture. ‘ Tell 
me,” said the practical woman, ‘does it bake well?” 
“Yes, I believe so,’”’ was the reply. ‘‘Then,’’ said 
Betsey, ‘it’s a fixture or ought to be.’’ It is to be re- 
gretted that the problems of the law of fixtures do 
not admit of such a facile solution. Had it been 
otherwise, what a host of legal perplexities would 
have vanished, ever since that famous leading case, 
wherein ‘‘ Elwes, the shrew, was plaintiff, and Mawe, 
the thrifty, defendant,’’ when, as it has been recounted 
in “* Leading Cases done into English by an Appren- 
tice of Lincoln’s Inn,” 

* Counsel for Elwes and Mawe stood forth and strove with 
examples, 

Showing what things in old time were esteemed ingrown 
to the freehold, 

Rooted past lawful removal, what kept their movable na- 
ture. 

Much they debated of wainscot and window, of furnace 
and oven, 

Vats of the dyer, and cider-mills, and boilers and salt 
pans; 

Also, not least, a new thing, fire-engine,a blessing to coal 
mines. 

Twice in twe terms they strove, and the court considered 


its judgment.” 
(Central Law Journal. 
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THE PUBLISHERS would respectfully announce that 
twenty-five thousand copies of the ALBANY LAW JOURNAL 
of the date of December 9th next, will be issued. Adver- 
tisements intended for that number must be received not 
later than December 5th. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 








“The Albany Law Journal. 


ALBANY, NOVEMBER 25, 1876. 











CURRENT TOPICS. 


| ie proposed amendments to the State constitu- 

tion have been adopted, as it was clear they 
would be under the provision made for voting upon 
them, unless they should be actively opposed by the 
politicians. There is little doubt that the change, 
if thoroughly understood, would not be acceptable 
to the mass of the people—not, indeed, for the 
reason that it might not improve the management 
af the prisons and the canals, but because it involved 
a giving up of the election, by popular vote, of two 
classes of officers. Yet the requirement that, to 
cast a vote adverse to the adoption of either of the 
amendments, it was necessary to cross out or erase 
such amendment, was of a character to puzzle the 
average voter. To vote an erased ticket, to the or- 
dinary mind, is equivalent to not voting at all, and, 
rather than to lose the opportunity of exercising the 
franchise, many have undoubtedly voted in direct 
opposition to their own opinions or prejudices. 
Be that as it may, the affirmative vote has been 
overwhelming, and a chance for improvement in 
the management of two very important public in- 
terests is now offered. By the new provision relating 
to State prisons, the governor is authorized, with 
the consent of the senate, to appoint a superintend- 
ent of those institutions, who is to hold office for 
five years, unless sooner removed. The governor is 
allowed to remove this officer, for cause, at any 
time. The superintendent is to appoint the agents or 
wardens of the several prisons, and also all the other 
principal officers, except the clerk. The subordinate 
officers in each prison are to be appointed by the 
warden, and the clerk of each prison by the comp- 
troller of the State. Thus there is a possibility of 
unity and harmony in the management of our penal 
institutions. Under the present system of three 
general managers, there has never been, so to speak, 
any plan. Each inspector took under his particu- 
lar charge a certain prison, and governed it accord- 
ing to his own ideas of what was proper. The 
result has been, according to the report of the State 
Prison Commission, a perfect demoralization of dis- 
cipline in the principal prison. If a proper man is 


Voi. 14.— No. 22. 





now appointed as superintendent, a change for the 
better is assured. 


By the amendment relating to the canals a super- 
intendent of public works is to be appointed by the 
governor, with the consent of thesenate. This officer 
is charged with the general supervision of the canals; 
is to appoint and remove, when necessary, all offi- 
cers connected with the management thereof; is 
himself liable to removal by the governor, and holds 
his position during the term of the governor who 
appoints him. This change also gives an opportu- 
nity for improvement. The canals have long been 
supposed to afford a great opportunity for fraud and 
peculation, which it was difficult to ferret out, owing 
to the fact that there were so many managers that 
responsibility could be fixed upon no one. If there 
is wrong hereafter, there will be a person who is to 
blame for it, and can be called to answer. This 
circumstance will prevent much of the abuse that 
now exists, and if care is taken by the governor, as 
we are confident there will be, to choose a man 
thoroughly fitted for the position, a long-rooted 
evil in the State government will disappear. 


A mare’s nest has been discovered in the law re- 
lating to the salaries of presidential electors in this 
State. It is provided that these officials shall receive 
for their compensation the same pay as members of 
the legislature. At the time the law was enacted the 
pay of such members was $3.00 per day, and 
mileage, but it has since been changed to $1500 per 
annum. It is claimed that in consequence of this 
change the electors are entitled for their service of a 
day or so to the sum of $1500 each. This would, 
however, seem to be an erroneous construction of the 
provision in question. The reference to the pay of 
members of the legislature was only for the purpose 
of indicating that the electors were to receive $3.00 
per day and mileage. The enactment relates only to 
the pay of members at the time when it was 
passed, and not to what it might thereafter be. 
Besides, where there is any doubt the intention of 
the law-making power governs, and no one supposes 
that when the people voted to increase the compen- 
sation of their legislators for an all-winter’s service, 
they intended to pay a like sum to the presidential 
electors for a little more than a day’s service. 


We have at last a New York State Bar Association, 
the object of which is declared to be ‘to cultivate 
the science of jurisprudence; to promote reform in 
the law; to facilitate the administration of justice; 
to elevate the standard of integrity, honor and cour- 
tesy in the legal profession, and to cherish a spirit of 
brotherhood among the members thereof.” If there 
shall result any degree of success in carrying out 
this object the association will not exist in vain. 
The organization starts off with fair promise, some 
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of the most eminent members of the profession being 
connected with it as officers. If it does not accom- 
plish what is hoped from it it will not be by reason 
of lack of talent and reputation in those having it 
in charge. The next step will be an incorporation 
of the body, after which we hope io see local organ- 
izations formed in affiliation with it. The qualifica- 
tions for eligibility to membership are liberal, the 
only conditions being that the candidate shall be a 
member of the legal profession, in good standing, 
and shall have been at the bar of the State for three 
years. The admission fee is $5.00, and the annual 
dues $5.00. Thus every practicing lawyer, who 
ought to be in the profession, may connect himself 
with the association. We trust that many will do 
so, although we do not expect a majority of the 
members of the bar will. Many do not see how 
membership will benefit them individually, and the 
influence of the association for good upon the pro- 
fession at large they care nothing about. Many of 
these, however, may be brought into sympathy with 
the movement toward organization by the influence 
of local associations, one of which we trust, before 
long, will be found in every county. Such associa- 
tions already formed should place themselves in 
affiliation with the State society. By so doing all 
interested in the movement can act together, and 
thus assure a successful organization. 


The Attorney-General of the United States has 
submitted to the President an opinion in regard to 
the qualifications of the Vermont postmaster who 
was a candidate for elector of President and Vice- 
President. The opinion argues that a native born 
citizen of the United States is eligible to any office, 
that the popular vote is merely an expression of the 
will of the people, and that the elector is not in 
fact elected or appointed until he has received his 
formal notification from the Governor, and his com- 
mission. It is the appointment or commission, and 
not the election, that creates an elector. If, at the 
time the popular will is expressed, he holds an office 
antagonistic to the one to which he aspires to be 
elected, he must resign the one he holds before he 
accepts a new one. The cases of the election of 
Gen. Schenck and Gen. Frank Blair to Congress are 
cited as prominent precedents. The action of Con- 
gress in the case of Schenck showed that an election 
did not of itself constitute Schenck a member of 
Congress, but it was the act of qualifying that did. 
Schenck qualified, and was admitted. Blair failed 
to qualify under the rules of the House, and was re- 
fused a seat. The opinion evidently makes a dis- 
tinction between the words ‘‘choose” and ‘ap- 
point,” used in the Constitution, the act of the 
voters being a choosing, but the appointment not 
being made until all the steps are gone through 
with which are necessary before an elector can de- 





mand to be sworn into office. The question is a 
close one, but the present emergency may demand 
a decision thereof. 


The attorney-general also holds that the circum- 
stance that a person voted for as elector is ineligible, 
if such person receives a majority of votes, does not 
elect another candidate who does not receive a suffi- 
cient number of votes to elect, in case the ineligi- 
bility of his opponent did not exist. The utmost 
effect is to create a vacancy. This seems to be in 
harmony with the decisions of various State courts. 
In People v. Clute, 50 N. Y. 451; 8. C., 10 Am. 
Rep. 508, the case was this: At an election F. and 
C. were candidates for office, for which F. was duly 
qualified, but for which C. was ineligible by holding 
an office, made incompatible with the former by 
statute. C. had a majority of votes. The Court of 
Appeals held, (1) that C. was not elected; (2) that 
F. was not elected in the absence of proof that those 
who voted for C. did so with notice of his disquali- 
fication; (3) that there was no presumption of such 
notice, from the fact that the disqualification was 
created by a public statute. The following cases are 
to the same effect: Sublett v. Bidwell, 47 Miss. 266; 
8. C., 12 Am. Rep. 338, and note, p. 341; Saunders 
v. Haynes, 13 Cal. 145; State v. Giles, 1 Chand. 112; 
State v. Smith, 14 Wis. 497; Commonwealth v. Cluly, 
76 Penn. St. 270; State v. Boal, 46 Mo. 528; Opinion 
of Judges, 38 Me. 597; Price v. Baker, 41 Ind. 572. 
It has, however, been held that where the persons 
casting the vote have notice of the disqualification, 
their votes are nullities, and the opposing candidate 
is elected. Gulick v. New, 14 Ind. 93; Carson v. 
McPhetridge, 15 id. 427. 


The events and discussions of the past three 
weeks have brought into prominence the fact that 
human language is at the best but an imperfect 
means of expressing ideas. The United States Con- 
stitution is perhaps as clear and accurate in its state- 
ments as any statute ever enacted; in fact, it has 
been a sort of model to constitution makers, and al- 
most all the written constitutions of governments in 
the world are to a certain extent copies of it. Yet 
the very provisions upon which most care was spent 
have proved not only inadequate to meet satisfac- 
torily such emergencies as have arisen, but there is 
a dispute as to what they precisely mean. We do 
not know, however, that this is to be wondered at 
when we consider that the statute of frauds, which 
was enacted in the reign of Queen Elizabeth, has 
not been fully construed yet. In most instances, 


indeed, statute law is carried into effect without 
trouble, because the interests of all concerned are in 
harmony. But when there is a conflict, it is discov- 
ered in almost every case that the law may be read 
in several ways, so as to reach different meanings. 
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The tendency of this is to throw indirectly legisla- 
tive power into the courts. The body appointed for 
that purpose may enact laws, but it remains with 
the courts to construe them, and this, under our 
form of government, is a very important and grow- 
ing power. Even in England, with a law-making 
body that calls itself omnipotent, the courts have 
in times past been able to shield the people from 
iniquitous legislation. Here, where the legislatures 
must act within prescribed limits, which are daily 
growing smaller, the courts are of much more im- 
portance. Indeed, under our system to-day, the 
power is not, as on the continent, in the executive, 
or, as in England, in the legislative, but in the ju- 
dicial department. It is well for the country that 
the latter is, as u rule, above suspicion. 





— 


NOTES OF CASES. 


[X the case of Moodie v. Seventh National Bank et al., 

recently decided by the Court of Common Pleas 
of Philadelphia, the facts were these: One Erwin 
held a certificate of stock for seventy-five shares in 
the bank mentioned, with a warrant giving author- 
ity to transfer the same. The certificate, however, 
was owned by one Morris, a defendant in the action. 
Erwin sold the certificate for $6,450.83 to plaintiff, 
who had no notice of Erwin’s want of authority to 
sell, plaintiff paying cash $3,700, an over-due check 
of Erwin’s for $2,500, and an account which he 
held against Erwin for coal. The court held that 
the indorsement of the warrant of transfer estopped 
defendants from denying the authority for Erwin’s 
act, citing Turnpike Co. v. Ferree, 2 C. E. Greene, 
117; McNeill v. The Bank, 46 N. Y. 325; Garrard 
v. Haddan, 17 P. F. Smith, 82; Sewall v. Boston Co., 
4 Allen, 277; Shaw v. Spencer, 100 Mass. 382. It 
was held, however, that plaintiff was protected as 
a bona side purchaser for value only to the extent of 
the cash paid by him, but was not so as to the 
amount of the over-due check and the coal bill (see 
Root v. French, 13 Wend. 570), and this was not 
affected by the circumstance that Erwin’s pecuniary 
circumstances might have changed since the transfer 
was made. For a further illustration of the rule 
that bona fide purchasers for a fixed price are pro- 
tected only to the extent that value has actually been 
parted with upon the faith of the transaction, see 
the decision of the United States Supreme Court in 
Dresser v. M. & I. Railway Construction Oo., appear- 
ing in the present number. 





The case of Farmers and Mechanics’ Bank v. Bald- 
win, decided on the 28th ult. by the Supreme Court 
of Minnesota, and reported in The Syllabi, p. 26, 
involves the question of the right of a bank organ- 
ized under the law of Minnesota, which is similar 
to that of New York and other States, to purchase 
or traffic in promissory notes as choses in action or 





as a species of personal property. The provision of 
the statute defining the power of corporations or per- 
sons carrying on banking business reads thus (Minne- 
sota Laws, 1866, chap. 33, as amended in 1876): 
‘* Such person or association has the power to carry 
on the business of banking by discounting bills, 
notes and other evidences of debt, by receiving 
deposits, by buying and selling gold and silver bul- 
lion, foréign coin and foreign and inland bills of 
exchange, by loaning money on real and personal 
securities, and by exercising such incidental powers 
as may be necessary to carry on such business.” The 
statute also provides that such privileges and powers 
as are usually incident to banking institutions shall 
be exercised. The court held that the power to 
carry on the business of banking by discounting bills, 
notes and other evidences of debt, was not, within 
the meaning of the statute, a power to buy such 
securities, but to loan money thereon, with the right 
to take lawful interest in advance. The case of 
Talmage v. Pell, 7 N. Y. 328, holds the same doc- 
trine with respect to the purchase by a bank of 
stocks for speculation. The principle enunciated in 
Talmage v. Pell is also set forth in Tracy v. Talmage, 
14 N. Y. 162. See, also, Leavitt v. Yates, 4 Edw. 
134, 164; People v. Metropolitan Bank, 7 How. Pr. 
144; Niagara Co. Bank v. Baker, 15 Ohio St. 69; 
Kansas Valley Nut. Bank, ete., v. Rowell, 2 Dillon, 
371. 


In the case of Griffin v. Moore, 43 Mad. 246, it is 
held that words charging a married woman with 
adultery are not actionable per se, although it is, 
under the Maryland Code, otherwise as to a single 
woman, but that to charge a woman with keeping a 
bawdy-house is actionable per se. The court say, in 
regard to the latter charge, that it imputes an offense 
involving not only moral turpitude, but one which 
subjects the party at common law to indictment and 
corporal punishment. Whatever may have been the 
earlier decisions, it is now well settled in England 
that it is actionable per se to charge a person with 
keeping a bawdy-house. Brayne v. Cooper, 5 M. & 
W. 249; Huckle v. Reynolds, 7 C. B. (N. 8.) 114; 8 
©. B. 142; Allsop v. Allsop, 5 H. & N. 534; Perkins 
v. Scott, 1H. & C. 153. See, as to the charge of 
the want of chastity, Wagaman v. Byers, 17 Md. 
183; Wilson v. Dobbins, Wright, N. P. (Ohio), 40; 
Stanfield v. Boyer, 6 H. & J. 248; 1 Hilliard on Torts, 
284; Smith v. Minor, 1 Coxe (N. J.), 16; Miller v. 
Parish, 8 Pick. 18; Brooker v. Coffin, 5 Johns. 188. 
In New York, however, such a charge is now by 
statute made actionable per se. Also see Woodbury v. 
Thompson, 2N. H. 194; Wrisbee v. Fowler, 2 Conn. 
707; Truev. Plumley, 36 Me. 466. As to such a charge 
against a married woman, see 1 Starkie on Slander, 
179; Baldwin v. Flower, 3 Mod. 120; Saville v. 
Kirby, 10 id. 385; Ricket and Wife v. Stanley, 6 
Blackf. (Ind.) 169; Smith v. Silence, 4 Iowa, 322. 
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INJURIES TO SERVANT.* 

T= right of a person to employ servants, or to 

receive the benefit of the labor of another who, 
either out of motives of pecuniary gain, a sense of 
duty, or as a favor, sees fit to give it to him, is a 
legal right well recognized, and one that has always 
been carefully protected by the courts; and where 
the relation of master and servant exists, as it must 
in all cases, in order to uphold an action either for 
an injury to, the abduction, seduction or enticing 
away of,(1) or any injury inflicted upon, the servant 
unlawfully, or any attempt to induce him to violate 
his contract with, or to withdraw his services from 
the master, or which impair the value of the serv- 
ant’s labor, is an injury to the master’s right, and in 
obedience to the rule that, ‘‘ where a man has sus- 
tained a temporal loss or damage by the wrong of 
another, he shall have a remedy therefor,” an in- 
fringement of this right in any of the modes named 
is an actionable injury, and the master is entitled to 
recover his actual loss therefrom. 

The precise origin of the several remedies, in favor 
of the master, for injuries to a servant, or for en- 
ticing him away, or for the servant’s seduction, is 
shrouded in obscurity; but there seems to be no 
doubt that they, to a considerable extent, existed at 
common law, and before the adoption of the stat- 
ute of Laborers. Bracton speaks of actions for the 
beating of servants, in which the master was per- 
mitted to recover not only for the pecuniary loss sus- 
tained by him by the loss of service, but also, if the 
beating was intended as an insult to the master, he 
had his remedy for that, even though no loss of 
service followed.(2) And Pulton,(3) relying upon 
authorities older than the statute of Laborers, 
says,(4) in reference to the right of a master to 
maintain an action for menaces and threats made 
against his servant, whereby the servant left his 
service: “If one man do menace or threaten the 
servant of another, of life or member, in such sort 
as the same servant doth depart from his master, 
whereby the master doth for a time lose the service 
of his said servant; in this case the master shall 
have an action of trespass and declare against him 
who did so menace his servant. That he made as- 
sault upon his servant, and did beat him, wound 
him, and evil entreat him, and so often menaced to 





*From advance sheets of Mr. H. G. Wood’s treatise on 
the Law of Master and Servant. 

(i) A valid and binding contract for service need not be 
shown, but the existence of the relation of master and 
servant must, in some way, exist. Evans v. Walton, 2C. P. 
216; Fores v. Wilson, Peake, 55; Ingersoll v. Jones, 5 Barb. 
WN. Y.) 661; Mannell v. Thomson, 2 C. & P. 303; Bartley v. 
Richtmeyer, 4 N. Y. 38; Grinnell v. Wells, 7 Man. & Gr. 1033; 
Pulton’s De Pace Regis, 3; Martinez v. Gerber, 3 Man. & 
Gr, 88. . 

@) Bracton, 115. 

(8) Pulton’s De Pace Regis, 8. 

(4) Pulton’s De Pace Regis, 3. 





kill and dismember him, and did him so many inju- 
ries and wrongs that his said servant durst not, for 
such menaces, and for fear of being killed or 
maimed, attend his business. And so his said busi- 
ness and service remained undone, and the said 
plaintiff lost the service of said servant from the 20 
M. until the 20th day of M. next following. * * 
* * And so note, that a man shall not have his 
action of trespass for menaces only, unless he hath 
thereby some other loss or hurt for the menace and the 
hurt which the party doth sustain thereby doth 
make the trespass, and do give cause of the action 
of trespass. But,” he adds, ‘‘it be otherwise if a 
man beat the wife or villein of another, for in those 
cases, the party wronged, viz., the husband or lord, 
shall have an action of trespass, though he hath re- 
ceived no loss, nor hindrance in commodity, for he may 
join in suit with his wife to recover recompense for 
the wrong and battery done unto her by the tres- 
passer; and also, he may punish him who beateth 
his villein, as he may do him who beateth his horse, cow, 
ox, etc.” And he refers to Lib. Inst. p. 592, also, to 
a case in 22 Ass., p. 79, which antedates the statute 
of Laborers by several years, thus fairly showing 
that this class of remedies are not the product of 
that statute, as was thought by Coleridge, J.,(5) but, 
rather, are the product of the common law, and have 
grown up with and are a part of it. 

When a person enters into the employ of another, 
under a contract to serve him for any period, 
whether long or short, the person so employing him 
acquires an interest in that person’s labor to that 
extent, that, if he is by any means, through the 
wrongful act of another, deprived of his labor, he 
sustains an actionable injury.(6) This is subject, 
however, to the qualification, which does not seem 
to be predicated upon any well-defined principle, and 
which is quite vigorously and justly attacked by 
Mr. Reeves in his work on Domestic Relations, page 
537, that the injury done to the servant does not 
instantly deprive him of his life.(7) The injury 
must be such as deprives him of his capacity to per- 
form the master’s service, so that actual loss results 





(5) Lumley v. Gye, 2 El. & B1.216. See note 6, sec. 230, post. 

(6) Dull v. Harding, Strange, 595; Hodsall v. Stallabrass, 9 C. 
& P. 62; 11 Ad. & El. 301; Lewis v. Fogg, Strange, 944; Ames 
v. Union R. R. Co., 117 Mass. 541; Dennis v. Clark, 2 Cush. 
(Mass.) 347; Woodard v. Washburn, 3 Denio (N. Y.), 369; 
McCarty v. Guild, 12 Metc, (Mass.) 292; Rice v. Nickerson, 9 
Allen (Mass.), 478; Dunden v. Barnett, 7 Ala. 169; Hall v. 
Hollander, 7 Dow. & Ry. 133; Robert Many’s Case, 9 Coke, 
113; Walton v. Hunt, 7 Raym. 259. 

(7) Tarfield, J., in Higgins v. Butcher, Yelv. 90, said: “Ifa 
man beats the servant of J. S. so that he dies of that bat- 
tery, the master shall not have an action against the other 
for the battery and loss of service, because the servant dying 
of the extremity of the battery, it is now become an offense to 
the crown, being converted into a felony, and that drowns the 
particular offense and private wrong offered to the master be- 
fore, and his action is thereby lost.’’ See, also, Fetter v. Beale, 
1 Salk. 11; Robert Many’s Case, 9 Coke, 113; 2 Rolle’s Abr 
568; Bacon’s Abr., tit. Master and Servant, p. 594. 











THE ALBANY LAW JOURNAL. 


853 








from the servant’s incapacity to discharge his duties, 
and the recovery is limited to the loss sustained dur- 
ing the servant’s life.(8) Where the injury results 
in the immediate death of the servant, the master 
has no right of action; not, probably, as has some- 
times been suggested, so much because the civil 
remedy is merged in the felony as because, by the 
death of the servant, the master’s right to his services 
is instantly abrogated, and, in the eye of the law, no 
damage is sustained by him because no right is infringed. 
The justice of this rule may not be quite apparent, 
but the law will not deal with mere speculations 
and uncertainties. It will not determine, nor at- 
tempt to determine, the measure of human life, ex- 
cept for the happening of an event which has 
destroyed it, nor presume that capacity to serve 
would have continued if the injury had not been 
inflicted. It stops at the outer limit of the master’s 
rights under his contract, and as, when the servant’s 
death intervenes, the master’s right to his services 
are ended, so, in like manner, are all his remedies 
for injuries arising under the contract, except such 
as accrued prior to his death. 

If the reason for the rule that there can be no 
recovery where the injury results in the death of the 
servant, is predicated upon the ground, as stated in 
the cases referred to in the last note, that the civil 
remedy is ‘‘ drowned in the felony,” this would have 
no application in a case where the injury resulted 
from a negligent act that did not amount to a fel- 
ony; nor, as was well said by Mr. Reeves, in his 
work on Domestic Relations, page 537, would this 
rule have any force in this country, where the felony 
is not regarded as swallowing up or destroying the 
civil remedy. Mr. Smith, in his work upon Master 
and Servant (3d edition), page 139, announces the 
rule existing in England to be, that the master 
may, after the conviction or acquittal of the offender, 
proceed against him for his damages, but it will be 
found that the cases to which he refers, in support 
of his proposition, (9) do not advance any such doc- 
trine, and are not at all identical in principle with 
the proposition advanced. No recovery has been 
permitted either in this country or in England upon 
any such ground, and it seems to be generally set- 
tled that in the absence of a statute permitting a 
recovery in such cases, an action will not lie.(10) 

Unless the master sustains an actual loss thereby; 
as, if the servant is able to perform the service, he 
alone, and not the master, can sustain an action for 





(8) Higgins v. Butcher, Yelv. 89; Fetter v. Beale, 1 Salk. 11; 
Baker v. Bolton, 1 Camp. 493; Osborn v. Gillett, L. R., 8 
Exch. 88; 2 Rolle’s Abr. 568; Hyatt v. Adams, 16 Mich. 493; 
Fort v. Union Pacific R. R. Co., 17 Wall. (U. 8.) 553; Green v. 
Hudson River R. R. Co., 2 Keyes (N. Y.), 204; Skinner v. 
Housatonic R. R. Co., 1 Cush. (Mass.) 475 ; Eden v, Lexington 
R. R. Co., 14 B. Mon. (Ky.) 204. 

(9) Crosby v. Long, 12 East, 409; Stone v. Marsh, 6 B. & C. 
551; White v. Speltigue, 13 M. & W. 608. 

(10) But see, contra, Sullivan v. Union Pacific R. R. Co.,1 
Central Law Journal, 59. 





the injury. The master’s right of action does not 
accrue from the original act producing the injury to 
the servant, but from the loss of the services of the servant 
consequent upon the original act ; hence, if there is no 
loss of service to him, there is no right of action but in 
favor of the servant himself. So, too, as a condition 
precedent to the master’s right of recovery in such 
a case, it is incumbent upon him to prove not only 
the injury, but a loss of the service of the servant 
as a consequence of the injury, and it is a good and suffi. 
cient defense in such actions for the defendant to 
show that, at the time the injury was inflicted upon the 
servant, he was physically incapable of performing any 
service for the master by reason of disease or lack of 
capacity, as, in such cases, no loss of service result- 
ing to the master, no right of action exists in his 
favor. 

Lord Coke lays down the rule correctly, thus: 
‘‘Tf,” says he, ‘‘my servant is beat, the master shall 
not have an action for this battery, unless the bat- 
tery is so great that by reason thereof he loses the 
service of his servant, but the servant himself, for 
every small battery, shall have an action; and the 
reason of the difference is, that the master hath not 
any damage by the personal beating of his servant, 
but by reason of a per quod, viz., per quod servitiwm, 
ete., amisit ; so that the original act is not the cause 
of his action, but the consequent upon it, viz., the 
loss of his service, is the cause of his action, for, be 
the battery greater or less, if the master does not 
lose the service of his servant, he shall not have an 
action.’’(11) 

In Hall v. Hollander, 4 Br. C. C. 660, the defend- 
ant drove his carriage against the plaintiff’s son, a 
child only two years of age, and seriously injured 
him, The plaintiff brought his action for the injury 
per quod servitium amisit, and the defendant having 
proved that the child, by reason of its tender age, 
was incapable of rendering any service, the plaintiff 
was nonsuited, and the nonsuit was sustained.(12) 
But, while an action per guod servitium amisit cannot 
be maintained by a parent or a master, when the 
servant is physically incapable of performing any 
service, by reason of physical disability or tender 
age, yet, if the parent or master, by law or by contract, 
is bound to maintain the servant in sickness or in health, 
and to provide him with medical attendance and proper 
care, there seems to be no question but that, in this 
country at least, an action will lie for the actual loss to 
the parent or master by way of necessary trouble and 
expense arising to him from such injury. This ques- 
tion was raised and directly passed upon by the 





(11) Robert Many’s Case, 9 Coke, 113 a. See Woodward v. 
Walton, 2 N. R. 483, where it is held that the action should 
be vi et armis. In 15 Viner’s Abr. 331, the author refers to a 
case where an action was brought by a master for an assault 
upon his servant by giving him a box upon the ear, and, be- 
cause loss of service was not alleged, a recovery was denied. 
Voss v. Howard, 1 Cr. C. C. (U. 8.) 251.! 

(12) 2 Rolle’s Abr. 682. 
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Supreme Court of Massachusetts, in the case of Den- 
nis v. Clark, 2 Cush. (Mass.) 347. In that case the 
plaintiff's minor son was injured by the defendant's 
mare, in consequence of which the plaintiff was put 
to great trouble and expense in taking care of the 
child, and in supplying him with medical attention. 
The precise age of the child does not appear, nor 
does it seem to have been material, so long as the 
parents’ obligation to furnish him with care and 
medical attendance was established, the action being 
not for loss of service but for the necessary trouble and 
expense to which the plaintiff was subjected, by rea- 
son of the injury, such as the expenses incident 
thereto and for his own trouble, and the medical 
attention and nursing of the child. At nisi prius it 
was urged that no recovery could be had because no 
loss of service was alleged or proved, and the lower court 
so holding, the plaintiff was nonsuited. But, upon 
appeal, the judgment was reversed, and the court 
held, in cases where the parent or master is under a 
legal obligation to supply the servant or child with 
care and medical attendance, and sustains a direct 
and immediate loss from the injury to the servant, 
in this respect, that a recovery may be had therefor, 
even though no actual loss of service results therefrom. 

To the same effect, also, is the case of Wotton v. 
Hunt, T. Raym. 259, to which the court referred in 
the preceding case. In that case the defendant 
pushed a-person upon the plaintiff’s infant son, 
whereby his thigh-bone was broken, and the plaintiff 
expended care and money in his cure, and in an ac- 
tion to recover for the same, after verdict therefor, 
the defendant moved in arrest of judgment, because 
no loss of service was alleged or proved, but the motion 
was overruled and the verdict permitted to stand. 
In Hall v. Hollander, ante, the court, in rendering 
judgment for the defendant, intimated that, had the 
action been for the necessary expenses incurred in 
the cure of the son, instead of being predicated 
upon the loss of his services, a recovery might have 
been had. ‘‘I am not certainly prepared to say,” 
said Bayley, J., ‘‘that a declaration might not be 
framed, in which the father being amoved to be under 
an obligation to maintain the child and having no means 
of providing medical assistance, he necessarily incurred 
expense in and about his cure, so as to enable him to 
recover.”(13) But in all such cases, in order to up- 
hold a right of action, the legal obligation to furnish 
the care and attention, and to incur the expense, must be 
specially averred and proved, or, as in the case of a pa- 
rent, must arise by necessary implication from the facts 
averred, or the declaration will be held bad upon 
demurrer, 

The right of a father, or of one standing in loco 
parentis, as the magter of an apprentice, or one 
bound by contract with the servant, to provide care 
and medical attention for him, to maintain actions 








(13) To the same effect, see opinion of the court in Durden 
v. Barnett, 7 Ala. 169. 





for personal injuries, by reason of which necessary 
care and expense has been incurred, may be regarded 
as well settled in this country; but, in all instances 
where such a remedy is sought for an injury to one 
who, by reason of infirmity or tender age, is incapa- 
ble of rendering any service, the action should be 
for the trouble and expense, and not for loss of ser- 
vice, and the obligation to incur the expense should 
be distinctly set forth in the declaration, or appear by 
necessary implication from the facts stated. 

In such cases, loss of service is not material, and 
even though the child or servant is hired to the 
defendant for a term, yet, if he intentionally or neg- 
ligently injures the child or servant, an action of 
trespass on the case will lie against him in favor of 
the parent or master,(14) provided that the injury 
did not result from the wrongful act, or from the 
contributory negligence of the plaintiff, or the ser- 
vant or child.(15) 

And in all such cases, the obligation to furnish 
such care and attention, or incur the expense for 
which a recovery is claimed, must arise from a 
natural and legal relation, 07 from a contract entered 
into with the servant himself. There must exist either 
a natural or legal relation between the plaintiff and the 
party injured, and a relation arising under a contract 
with a third person, to which the servant is not him- 
self a party, is not an adequate ground of action. 
Thus, in Anthony v. Slaid, 11 Metc. (Mass.) 290, the 
plaintiff entered into a contract with the town of 
Adams to support all the poor chargeable upon the 
town for a certain period, and undertook to support 
them, in sickness and health, at his own risk. The 
defendant’s wife committed an assault upon one of 
the paupers, and beat him in such a manner that he 
was seriously injured, and the plaintiff was put to 
increased expense in his support. In an action for 
the damages resulting to him from the injury, Shaw, 
C. J., said: ‘*The Court of Common Pleas decided 
that this action, if the facts alleged in the declara- 
tion were proved, could not be maintained. * * 
We are of opinion that this decision was right. It is 
not by means of any natural or legal relation between 
the plaintiff and the party injured, that the plaintiff 
sustains any loss by the act of the defendant’s wife, 
but by means of the special contract by which he had un- 
dertaken to support the town paupers. The damage is 
too remote and indirect.” It is true that in this case 
the relation of master and servant did not exist, but 
the principle upon which the right of action rests is 
the same in the one case as in the other, and there 
can be no recovery in either, unless there exists, 
between the plaintiff and the party injured, such a legal 





(14) As, for putting him on to a vicious horse, knowing it 
to be vicious (Wilt v. Vickers, 8 W. & 8. [Penn.] 227); or, 
other intentional or negligent acts of the defendant. Den- 
nis v. Clark, ante; Durden v. Barnett, ante. 

(15) Hartfield v. Roper, 21 Wend. (N. Y.) 615; Callahan v. 
Bean, 9 Allen (Mass.), 401; Wright v. Malden, etc., R. R. Co., 
4 id. 283; Kreig v. Wells, 1 E, D. 8. (N. Y.) 74. 
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relation as would enable the party injured to pledge 
the credit of the plaintiff for the necessary care and 
expense resulting from the injury, or as would enable 
him to maintain an action against him for breach of 
contract for neglecting or refusing to supply it.(16) 

When an action is brought by a master for an in- 
jury to his servant per quod servitium amisit, a re- 
covery may be had, even though no contract to 
serve exists between him and the servant. It is 
enough for him to show that he was, at the time of 
the injury, enjoying the benefit of the servant’s labor, 
and was deprived of such benefit by the wrongful act of 
the defendant.(17) So, too, a recovery may be had, 
even though the services were of but little value to 
him. The gist of the action is the loss of service; 
hence, so far as the remedy itself is concerned, if 
the services are of any, even the slightest value to 
him, a right of recovery exists, but, as the measure 
of recovery is the actual loss, present and prospect- 
ive,(18) the actual value of the service goes to 
affect the measure of recovery, and not the right of 
recovery itself. In actions of this character, a dis- 
tinction necessarily exists, so far as the measure of 
recovery is concerned, between actions brought by 
a parent, or one standing in loco parentis, for an in- 
jury inflicted upon an infant child, and an action by 
a master for an injury to his servant. In both cases 
the gist of the action is loss of service, and by legal 
fiction are predicated upon the relation of master 
and servant,(19) but in the one case the relation is 
of a dual nature, both natural and legal, while in 
the other it is the mere creature of a contract. In 
the one case the right to recover arises from a duty 
and obligation imposed by law, natural and human, 
to support, educate and maintain the child, who is 
a servant only by a legal fiction, and in whose wel- 
fare the parent, in obedience to the ordinary in- 
stincts of humanity, has the deepest interest in every 
sense, while in the other there is merely a pecuniary 
interest to the extent of the actual benefit likely to 
arise from his services. To the parent, an injury to 
his child may bring not only great pecuniary loss by 
depriving him of his services, but also by imposing 
upon him the burden of his support and care during 
the period that such injury deprives him of the 
capacity to labor, while in the other the actual loss 
is that which results from putting the servant in a 
condition that disables him from performing the 
master’s service. In one case, where a father 
brought an action for the loss of the service of his 
minor child, who had been killed by the negligence 
of the defendant, it was held that he was entitled 
to recover not only for the loss of service, present 
and prospective, but also for the expense of the sick- 





(16) See opinion of Shaw, C. J., in Anthony v. Slaid, ante. 

(17) Evans v. Walton, 36 L. J. C. P. 307; Martinez v. Ger- 
ber, 8 Man. & Gr. 88. 

(8) Drew v. Sixth Av. R. R. Co., 26 N. Y. 49. 

(19) Dennis v. Clark, ante; Edmonson v. Machel, 2 T. R. 4. 





ness of the mother, caused by her grief in conse- 
quence of such killing.(20) But, in actions per 
quod, even by a parent, predicated upon personal 
injuries to the child, damages are not permissible 
for injuries to the feelings of the parents ;(21) but 
the recovery may be extended not only to embrace 
past and present, but also prospective loss of ser- 
vice.(22) The rule applicable in such cases seems 
to be that a parent, in an action for an injury to his 
minor child, is not restricted to the actual injury to 
him at the time when the suit was brought, but 
may recover for all the loss he had actually sus- 
tained by reason of the child’s illness, including his 
own services in taking care of him, his neglect of 
business in consequence of the child’s illness, neces- 
sary charges for medical services, medicines, nurs- 
ing and all the necessary expenses and loss incurred 
as the natural and proximate result of the injury, 
and also his probable prospective loss by being de- 
prived of the child’s services during the remainder 
of his minority, as well as for the probable pro- 
spective loss from being compelled to support the 
child as a consequence of the injury.(23) But vin- 
dictive, or punitory damages, are not recoverable,(24) 
except in cases where the action is brought by the 
child himself, or for his benefit.(25) 

As has previously been stated, when the action is 
brought for loss of service, the master must show 
that the servant was able to perform some service at 
the time of the injury,(26) although any, even the 
slightest service, will suffice.(27) Thus it has been 
held that in the case of a parent, mere residence 
with him is sufficient, ‘‘as,’’ says Littledale, J.,(28) 
‘service may be considered to be a necessary result 
of the residence,” and in that case, it was held that 
proof of service, beyond residence, was unnecessary. 
But where the relation grows out of a contract, 
proof of ability to serve, and actual loss of service 
is not only material, but absolutely indispensable. 

The master or parent has his remedy for the loss 
of service, and a recovery by him does not, in any 
manner, affect the servant's right of action for the 
same injury, nor does a recovery by the master in 
any wise affect the measure of the servant’s re- 
covery. (29) 





(20) Ford v. Munroe, 20 Wend. (N. Y.) 210. 

(21) Cowder v. Wright, 24 Wend. (N. Y.) 429. 

(22) Drew v. Sixth Av. R. R. Co., 26 N. Y. 49. 

(23) Black v. New Orleans, etc., R. R. Co., 10 La. Ann. 33. 

(24) Id. 

(25) Donnell v. Sandford, 11 La. Ann. 645. 

(26) Torrence v. Gibbins, 5 Ad. & El. (N. 8.) 300; Dixon v. 
Bell, 1 Starkie, 287. 

(27) Torrence v. Gibbins, ante; Jones v. Brown, Peake, 


(28) Maunder v. Venn, Moo. & M. 323; Torrence v. Gib- 
bins, ante, particularly opinion of Coleridge, J. 

(29) Rogers v. Smith, 17 Ind. 323; Robert Many’s Case, 9 
Coke, 113 a; Bacon’s Abr., tit. Master and Servant, 594; 
Savil v. Kirby, 10 Mod. °-5; Combes v. The Hundred, Holt, 
27. 
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Thus, where a person assaults and beats a servant, 
so that he is unable to perform his master’s service, 
the master may maintain an action in respect to the 
injury so by him sustained, and may recover the 
actual loss to him, and the servant may also main- 
tain an action in respect to the injury to his person, 
and may recover therefor his actual loss of time, ex- 
penditures in respect to medical treatment and for 
care and attendance during his illness, and for his 
bodily pain and suffering; and the action by the 
one does not, in any respect, affect the remedy of 
the other.(30) And the same rule applies in all 
eases of injury to the servant, whether from the in- 
tentional or negligent act of another.(31) 

The master’s remedy embraces every wrongful in- 
jury inflicted upon the servant that deprives him of 
capacity to serve, by whatever means inflicted. 
Thus, an action has been upheld for falsely impris- 
oning the servant ;(32) for injuries from the bite of 
a dog ;(33) from negligent driving ;(34) from negli- 
gence in the operation of a railroad train ;(35) from 
negligently exposing him to danger ;(36) from an as- 
sault and battery ;(37) from the kick of a horse, (38) 
or any negligent or willful act that inflicts an in- 
jury upon the servant, depriving the master of his 
services. (39) 





>——— 
UNITED STATES SUPREME COURT DECISIONS. 





OCTOBER TERY, 1876. 





Swamp LAND PATENTS— NEGLIGENCE OF BANK IN 
PROTESTING NotTe— REPEAL OF AcT EXEMPTING 
FROM TAXATION — STATE TAXATION. 

HE case of French v. Fyan and others, in error to 
the Circuit Court of the United States for the 

Eastern District of Missouri, was one of ejectment. 

The only question in this case was raised on the re- 

fusal of the court to receive oral testimony to impeach 

the validity of a patent issued by the United States 
to the State of Missouri for the land in question, un- 
der the act of 1850, known as the swamp-land grant, 
the purpose being to show by such testimony that it 





(30) Robert Mary's Case, ante; Rogers v. Smith, ante; 
Bacon's Abr., ante. 

(81) See ante, p. 76. 

(32) In Woodard v. Washburn, 3 Den. (N. Y.) 369, the 
plaintiff's clerk went to a bank, on business, shortly before 
the usual time of closing the bank, and while he was count- 
ing the money the clock struck the hour for closing, and 
an officer of the bank knowingly locked him in, and refused 
to open the door. Held, that the plaintiff might maintain 
an action against such officer, for the loss of his clerk’s 
services. 

(33) Hadsall v. Stallebrass, 11 Ad. & El. 301; McCarthy v. 
Guild, 12 Metc. (Mass.) 291. 

(84) Martinez v. Gerber, 3M. & G. 88. 

(35) Ames v. Union R. R. Co., 117 Mass. 541 

(36) Dixon v. Bell, 1 Stark. 287. 

7) Ditchum v. Bond, 3 Camp. 524; Duel v. Harding, 
Strange, 595; Rosiers v. Sawkins, Holt, 460; Savil v. Kirby, 
10 Mod. 386. 

(88) Dennis v. Clark, 2 Cush. (Mass.) 347. 

(39) Kennedy v. Shea, 110 Mass. 147; Thompson v. Ross, 
56H. & N. 16; Martin v. Payne, 9 Johns. (N. Y.) 387; Rice v. 
Nickerson, 9 Allen (Mass.), 478. 





was not in point of fact swamp land within the mean- 
ing of that act. The court held that where, as in the 
act in question, it is made the duty of an officer (the 
Secretary of the Interior) to identify those lands and 
make lists and issue patents for them, a patent so 
issued cannot be impeached in an action at law, by 
showing that the land which it conveys was not in 
fact swamp and overflowed land. The case of John- 
son v. Towsley, 13 Wall. 72, is cited as authority, and 
the case of The Railroad Company v. Smith, 9 id. 45, 
is examined and held not to conflict with the doctrine 
enunciated. 

In the case of Bird v. Louisiana State Bank, which 
was one of error to the Circuit Court of the United 
States for the District of Louisiana, the holder of an 
indorsed promissory note sent it to defendant for col- 
lection. One of the indorsers upon whom reliance was 
placed at the time of making the note resided in a 
parish adjoining that of Baton Rouge, Louisiana. 
Defendants’ notary protested the note for non-pay- 
ment, and sent notices for the indorsers to the cashier 
of defendants’ branch bank at Baton Rouge. Two 
days after indorsing the note the indorser mentioned 
had died, and executors of his will had duly qualified 
before the note was due. The death was unknown to 
the notary and to the officers of the branch bank. No 
notice was ever served on the executors. Action was 
never brought on the note against the maker, he being 
worthless. In an action against the defendant for loss 
resulting from the negligence of the officers of its 
branch in failing to notify the executors of the in- 
dorser, the court held that there was such negligence 
as to make defendant liabie, and that the fact that the 
action was not brought until 1870, the time not having 
elapsed in which defendant might have brought action 
against the maker of the note, did not render plaintiff 
guilty of such laches as would preclude a recovery. 

The case of West Wisconsin Railway Co. v. Super- 
visors of County of Trempealeau was in error to the 
Supreme Court of Wisconsin. The main question in- 
volved was the power of a State, after having granted 
an exemption of certain lands from taxation for a 
specified period, to withdraw that grant before the ex- 
piration of the period. The case is substantially the 
same as that of Tucker v. Ferguson, 22 Wall. 527. The 
court held the exemption to be a gratuity, following 
the case cited. In respect to the claim that it should 
be considered in the light of a contract, the court say: 
** In such cases a reasonable doubt is fatal to the claim. 
Prima facie every presumption is against it. It is 
only when the terms of the concession are too explicit 
to admit fairly of any other construction that the 
proposition can be supported. Providence Bank v. 
Billings, 4 Pet. 561; Christ’s Church v. Philadelphia, 
24 How. 302; Gilman v. Sheboygan, 2 Black, 513; Her- 
rick v. Randolph, 13 Vt. 581; Easton Bank v. Common- 
wealth, 10 Penn. St. 450; People v. Roper, 35 N. Y. 
629.” 

The case of Home Insurance Co. of New York, 
plaintiff in error, v. City Council of Augusta came by 
writ of error from the Supreme Court of Georgia. 
The facts were these: Under an act of the legislature 
of Georgia, of the 19th of March, 1869, the insurance 
company procured the requisite authority to transact, 
by itself or agents, the business of insurance for one 
year from the lst of January, 1874, and, at the option 
of the company, for sixty days longer. The company 
thereupon established an office and agency in the city 
of Augusta, and thereafter transacted business at that 
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place. 
one per cent upon the gross amount of premiums re- 
ceived. An ordinance of the city imposed a tax of one 


A general law of the State imposed a tax of 


and a quarter per cent upon such receipts. These 
taxes were paid by the company without objection. 
On the 5th of January, 1874, the city council passed an 
ordinance which imposed further a license tax of $250 
*‘on each and every fire, marine, or accidental insur- 
ance company located, having an office, or dving 
business, within the city of Augusta.’’ The bill was 
filed to enjoin the collection of this tax. The Superior 
Court of Richmond county sustained the validity of 
the tax and dismissed the bill. The Supreme Court of 
the State affirmed the decree. This court affirmed 
the decision of the State Supreme Court, holding that 
the tax was not in violation of article 1, section 10, 
clause 1, of the Federal constitution, forbidding the 
impairing of the obligation of a contract by State leg- 
islation. The case was distinguished from that of 
The License Cases, 5 Wall. 462. 
—_———»—_—_ 
THE NEW YORK STATE BAR ASSOCIATION. 


5 ee delegates to the convention called for the pur- 
pose of organizing a State Bar Association as- 
sembled in Assembly Chamber at half-past three 
o'clock Tuesday afternoon, there being a large attend- 
ance. 

The convention was called to order by Mr. Elliot F. 
Shepard, of New York, on whose motion Hon. 
William C. Ruger, of Syracuse, was called to the chair. 
Mr. Ruger on taking the chair thanked the convention 
for the honor conferred on him. 

Ou motiou Messrs. Edward Mitchell, of New York, 
Marcus T. Hun, of Albany, and William Rumsey, of 
Bath, Steuben county, were elected secretaries. The 
secretary then called the roll and the following gentle- 
men answered to their names: 

First Judicial District.—Elliot F. Shepard, Albert 
Mathews, Clifford A. Hand, Hamilton Odell, Cad- 
walader E. Ogden, John K. Porter, William Allen 
Butler, William G. Choate, Charles A. Peabody, Wm. 
M. Ibens, George Van Ness Baldwin, Edward Mitchell, 
Henry D. Sedgwick, James M. Varnum, of New York. 
Second Judicial District.—D. P. Barnard, A. G. Hull, 
of Brooklyn; J. Lawrence Smith, Riverhead; H. C. 
Platt, Huntington; J. J. Armstrong, Jamaica; E. A. 
Merrill. Third Judicial District.—Samuel Hand, Mar- 
cus T. Hun, Isaac Edwards, W. 8. Hevenor, Jacob 
H. Clute, A. V. De Witt, of Albany; C. L. Beale, 
Cornelius Esselstyn, Hudson; Seymour L. Stebbins, 
Rondout; F. L. Westbrook, Kingston; R. H. King, 
Jacob I. Werner, Catskill; Peter 8. Danforth, Mid- 
dleburgh; Wm. C. Lamont, R. A. Parmenter, James 
Lansing, John H. Peck, Irving Browne, Esek Cowen, 
of Troy. Fourth Judicial District.—John R. Put- 
nam, Saratoga Springs; Jesse S. L’ Amoreux, Ballston 
Spa; A. 8. Burdick, Saratoga Springs; James Gibson, 
Salem; D. A. Boies, Greenwich; R. C. Betts, Gran- 
ville; Charles Hughes, Sandy Hill; Platt Potter, 8. 
W. Jackson, Schenectady; 8. P. Heath, Amsterdam; 
Frothingham Fish, Fultonville; John D. Wendell, 
Fort Plain; James M. Dudley, Horace E. Smith, 
Johnstown; Stephen Brown, Glens Falls; John I. 
Gilbert, Malone. Fifth Judicial District.— Thomas 


Richardson, Ilion; C. F. Palmer, Little Falls; E. 8. 
Merrill, Lowville; Charles Rhodes, Oswego; R. H. 
Tyler, Fulton; W. C. Ruger, Frank Hiscock, G. M. 
Kennedy, Israci S. Spencer, 1. G. Vann, D. B. Keeler 








of Syracuse. Sixth Judicial District.— Horatio Bal- 
lard, Cortland; Wm. Gleason, Delhi; N. C. Marvin, 
Walton; Geo. M. Diven, Elmira; John J. Van Allen, 
Watkins; A. N. Sheldon, Hamilton; Edwin Country- 
man, Cooperstown; R. M. Townsend, Portlandville; 
James W. Glover. Seventh Judicial District.— Ralph 
T. Wood, Penn Yan; R. Tracy, Auburn; Charles A. 
Hawley, Seneca Falls; Wm. Rumsey, Bath; J. L. 
Angle, M. W. Cooke, of Rochester. Eighth Judicial 
District.—H C. Kingsbury, Westfield; M. H. Peck, 
Batavia; L. N. Bangs, Leroy: John H. White, Al- 
bion. 


Mr. Mathews moved that all alternates who an- 


_ 8wered to their names be declared full members of the 


convention. Carried. Mr. Ballard, of Cortland 
county, moved that the State Bar Association of 
New York be now formed. Carried. Mr. Hand 
moved that a committee of two from each judicial 
district be appointed to draft a constitution and by- 
laws. Carried. 

The following were appointed as such committee: 
Elliot F. Shepard, Albert Mathews, of New York; A. 
E. Suffern, Haverstraw; J. J. Armstrong, Jamaica; 
Samuel Hand, Albany; Irving Browne, Rensselaer; 
John R. Putman, Saratoga; 8S. W. Jackson, Schenec- 
tady; E. 8. Merrill, Lowville; Frank Hiscock, Syra- 
cuse; Horatio Ballard, Cortland; George M. Diven, 
Elmira; Charles A. Hawley, Seneca Falls; J. 8. Angle, 
Rochester; H. C. Kingsbury, Westfield; L. N. Bangs, 
Leroy. 

Mr. Shepard, of New York, moved that the officers 
now elected be made the permanent officers of the 
convention, and that one vice-president be elected 
from each judicial district. Carried. 

The following named gentlemen were then duly 
elected Vice-Presidents: John K. Porter, of New 
York; D. P. Barnard, of Kings; Peter 8S. Danferth, 
of Middleburgh; Platt Potter, of Schenectady county ; 
Charles Rhodes, of Oswego; Horatio Ballard, of Cort 
land; M. W. Cooke, of Rochester; Lorenzo Morris, of 
Fredonia. 

A petition was presented from members of the bar 
of the city of New York relative to the selection of 
members of the association. Referred to committee 
on constitution and by-laws. The convention then ad- 
journed until half-past seven o’clock P. M. 

The convention reassembled at 7:30P.M. The roll 
of delegates was again called, in order to ascertain if 
any additional representatives had arrived. Several 
delegates who had not previously reported, responded 
to their names. 

Mr. E. F. Shepard, of New York, from the committee 
to draw up a constitution for the State Bar Associa- 
tion, reported a constitution which provides, among 
other things, that the association shall be known as 
“The New York State Bar Association,’’ the object 
of which shall be ** To cultivate the science of juris- 
prudence; to promote reform in the law; to facilitate 
the administration of justice; to elevate the standard 
of integrity, honor and courtesy in the legal profes- 
sion, and to cherish a spirit of brotherhood among the 
members thereof.’’ Any member of the legal profes- 
sion in good standing, and having been at the bar of 
the State for three years, shall be eligible for mem- 
bership. All judges of the United States courts resid- 
ing in this State, judges of the Court of Appeals and 
justices of the Supreme Court shall, during their re- 
spective terms of office, be honorary members of the 
association. Other honorary members may be elected 
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The aunual meeting of the association shall be held 
in the city of Albany on the third Tuesday of Novem- 
ber of each year. The admission fee shall be 35, and 
the annual dues $5. Fifty members shall constitute a 
quorum. 

The constitution was taken up by sections, discussed, 
and separately adopted. The committee previously 
appointed to nominate officers of the association, re- 
ported as follows: 

President, John K. Porter. 

Vice-Presidents — First district, Charles W. Sand- 
ford; Second district, John J. Armstrong; Third dis- 
trict, Samuel Hand; Fourth district, Platt Potter; 
Fifth district, William C. Ruger; Sixth district, Ho- 
ratio Ballard; Seventh district, James L. Angle; 
Kighth district, Myron H. Peck. 

Executive Committee — First district, Albert Ma- 
thews, Clifford Hand, E. F. Shepard; Second district, 
D. P. Barnard, W. M. Ivers, A. E. Sufferns; Third 
district, Esek Cowen, M. T. Hun, Rufus H. King; 
Fourth district, H. %. Smith, Stephen Brown, John 
R. Putnam; Fifth district, Albertus Perry, George N. 
Kennedy, J. D. Kernan; Sixth district, George M. 
Diven, James W. Glover, C. L. Kennedy; Seventh dis- 
trict, M. W. Cooke, William Rumsey, J. H. Camp; 
Eighth district, D. H. Bolles, James M. Willett, Henry 
A. Childs. 

Committee on Admissions — First district, Henry H. 
Anderson, James M. Varnum, George H. Yeoman, 
H. D. Sedgwick; Second district, L. Bradford Prince, 
W. H. Robertson, John Thompson, E. M. Cullen; 
Third district, Peter 8. Danforth, Irving Browne, H. 
W. McClennan, T. F. Bush; Fourth district, Froth- 
ingham Fish, A. H. Tanner, M. D. Grover, Charles O. 
Tappan; Fifth District, Ward Hunt, Jr., I. G. Vann, 
R. H. Tyler, Levi H. Brown; Sixth district, O. P. 
Hurd, W. Chapman, M. J. Shoecraft, L. L. Bundy; 
Seventh district, Rollin Tracy, F. A. Macomber, F. O. 
Mason, R. T. Wood; Eighth district, S. S. Rogers, 
Marshall B. Champlain, Lorenzo Morris, John F. 
Joyce. 

Committee on Grievances — First district, Henry E. 
Howland, F. R. Coudert, Charles D. Ingersoll; Sec- 
ond district, E. 8. Crook, E. A. Brewster, Hamilton 
Fish, Jr.; Third district, R. A. Parmenter, 8. L. Steb- 
bins, C. Esselstyn; Fourth district, Charles Hughes, 
J. 8S. L’Amoreux, B. M. Beckwith; Fifth district, 
John F. Seymour, I. 8. Spencer, Thomas Richardson ; 
Sixth district, Marcus Lyon, Chas. A. Clark, Isaac 8S. 
Nr .wton; Seventh district, Charles A. Hawley, Oscar 
Craig, George W. Cowles; Eighth district, A. D. Scott, 
George 8S. Wardwell, L. W. Thayer. 

Committee on Reform.— First district, William G. 
Choate, Charles Tracy, F. H. Betts; Second district, 
J. M. Van Cott, J. Lawrence Smith, E. B. Merrill; 
Third district, Matthew Hale, C. B. Collyer, Peter 
Cantine; Fourth district, 8S. W. Jackson, D. Magone, 
James Gibson; Fifth district, John C. Churchill, Frank 
Hiscock, James F. Starbuck; Sixth district, William 
Gleason, H. Sturgess, Rufus King; Seventh district, 
W. F. Cogswell, H. V. Howland, George B. Bradley ; 
EKighth district, James M. Humphrey, John H. White, 
Wilkes Angel. 

Committee on Prizes.— First district, E. F. Shepard; 
Second district, F. W. Mills; Third district, Isaac Ed- 
wards; Fourth district, John I. Gilbert; Fifth dis- 
trict, D. B. Keeler; Sixth district, S. D. Halladay; 
Seventh district, Theo. Bacon; Eighth district, George 
Wadsworth. 





Committee on Legal Bicgraphy.— First district, Ham- 
ilton Odell, Cadwalader E. Ogden; Second district, 
Calvin Frost, Wm. H. Onderdonk; Third district, F. 
L. Westbrook, Charles L. Beale; Fourth district, A. 
X. Parker, A. D. Wait; Fifth district, Wm. Porter, 
H. E. Turner; Sixth district, E. H. Prindle, B. F. 
Chapman; Seventh district, 8S. D. Falkner, 8. G. Had- 
ley; Eighth district, David F. Day, Cyrus B. Davis. 

Recording Secretary.— A. V. De Witt, Albany. 

Corresponding Secretary.— Edward Mitchell, 
York. 

Treasurer.—Rufus W. Peckham, Albany. 

The convention then, after tendering a vote of thanks 
to the retiring chairman and secretaries, adjourned 
sine die. 

The association immediately assembled, and the 
president-elect, Hon. John K. Porter, of New York, on 
taking the chair, in a fitting manner returned thanks 
for the honor conferred. It was one which he prized 
above any that the judiciary could enjoy, and one for 
which he was profoundly grateful. Mr. Shepard, on 
behalf of the bar of the First district, presented an 
offer for a prize to be known as the Post Graduate 
prize. The establishment of such prize was sanctioned 
by the association, and the matter was referred to the 
committee on prizes. After instructing the executive 
committee to take the proper and necessary steps 
toward the immediate incorporation of the associa- 
tion, an adjournment was had. 

At a meeting of the Executive Committee held Nov. 
22, 1876, Hon. John K. Porter was chosen President, 
and Marcus T. Hun, Secretary. 

A Sub-Committee consisting of C. A. Hand, D. P. 
Barnard and William Rumsey, was appointed to draft 
by-laws, and the ALBANY LAW JOURNAL was ap- 
pointed the Official Journal of the New York State 
Bar Association. 


New 


_—_¢___ 
COURT OF APPEALS ABSTRACT. 
CONTRACT. 


1. What necessary to recover for breach of contract 
of sale.—In an action by plaintiff for the breach of a 
contract to deliver plaster to be paid for on delivery, 
held, that, in order to recover for non-delivery, plain- 
tiff was bound to show, not only the failure to deliver, 
but that he was ready at the close of the time for 
delivery to receive and pay for the plaster. Jsaacs v. 
New York Plaster Works. Opinion by Andrews, J. 

2. Where a portion of the plastercould be delivered, 
and the delivery was requested by plaintiff and refused 
by defendant, held, that it was no answer to the action 
that plaintiff was not ready to receive and pay for the 
balance, if he was ready to do so as tothe part that 
could be delivered. Ib. 

(Decided Oct. 6.] 
EVIDENCE. 

1. Admission of, competent for one purpose: War- 
ranty: parol contract of: Statute of Frauds.— Where 
evidence is competent upon the issue made by the 
pleadings, the admission of it without objection does 
not waive the right to object to its use upon an issue 
not made by the pleadings. Bruce v. Burr. Opinion 
by Church, C. J. 

2. Plaintiff delivered to defendants, in payment for 
chattels, a note of another party. He said to defend- 
ants that it was and would be paid at maturity, and 
that he would guarantee that it would be paid. He 
declined to indorse it, stating that it was not necessary 
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as it was payable to the order of another person who 
had indorsed it. One of the defendants made in- 
quiries from others as to the solvency of the maker of 
the note, and received favorable answers. Held, (1) 
that a parol contract of warranty was established, and 
(2) that such contract was not void by the Statute of 
Frauds. (Cardell v. McNiel, 21N. Y.336, followed.) Ib. 
{Decided Nov. 14.] 


EVIDENCE. 

Upon question of punitive damages.— In an action by 
a passenger who had been wrongfully ejected from 
a railway train by the conductor, testimony by 
the conductor that he honestly believed at the time 
that plaintiff had not surrendered his ticket entitling 
him to be carried on the train, and that he believed it 
to be his duty to put plaintiff off the cars if he did not 
pay his fare; held, admissible upon the question of 
damages, plaintiff claiming punitive damages. Yates 
v. N.Y. C.& H.R. R. R. Co. Opinion by Church, C. J. 


[Decided Oct. 3.] 
GUARANTY. 


What amounts to: reissue of guaranteed bonds.—The 
B. H. & E. R. R. Co. issued bonds which were guaran- 
teed by the Erie Railway Co., the guaranty being writ- 
ten upon each bond. The Erie Co. acquired from the 
holders all of these bonds. A, who heldaclaim which 
the Erie Railway Co. were liable to pay, accepted as 
security therefor from the president of such company, 
some of the bonds of the B. H. & E.R. R. Co., with 
the guaranty thereupon. The act of the president 
was ratified by the Erie Railway Co., and an arrange- 
ment was afterward effected whereby A accepted the 
bouds in payment of the claim. Held, that the Erie 
Railway Co. were liable upon the guaranty. <Arnot, 
executor, etc., v. Erie Railway Co. Opinion by Earl, J. 
[Decided Nov. 21. Reported below, 5 Hun, 608.] 

INSURANCE. 

Fire policy: construction of condition: “ forthwith” 
means with reasonable diligence. — Plaintiffs insured 
their premises against fire with defendant, taking the 
policy from defendant’s local agent. The policy con- 
tained a condition that in case of loss notice should 
be forthwith given to the secretary of defendant, and 
a detailed account of loss should be furnished within 
thirty days. Wishing to make an alteration in the 
policy they delivered it to the local agent, by whom it 
was sent to defendant. Defendant retained and can- 
celed the policy, but gave plaintiffs no notice of such 
action. Thereafter the insured property was burned, 
and plaintiffs gave notice immediately to the local 
agent. Shortly after the general agent and adjuster 
of defendant visited the premises burned and had an 
interview with one of the plaintiffs about the loss. 
Plaintiffs not having the policy did not know of the 
conditions, but as soon as they understood that notice 
must be given to the secretary of loss, which was 
twenty-six days after the fire, they called at the office 
of the company and gave the required notice. Held, 
that under the circumstances the condition as to no- 
tice was complied with. ‘“ Forthwith”’ in the policy 
did not mean immediately or instantaneously after 
the fire, but within a reasonable time or with reasona- 
ble diligence. Bennett v. Lycoming Mut. Ins. Co. 
Opinion by Earl, J. 

[Decided Nov. 14.] 


MECHANICS’ LIEN. 
1. Consent of owner: action to foreclose for less than 
$500 not appealable.—In an action to foreclose a me- 
vhanics’ lien under chap. 489, Laws 1873, the provision 





in section 1, that the materials, ete., must be furnished 
with the consent of the owner, is complied with when 
they are furnished to a contractor who has agreed with 
the owner to construct the building and furnish the 
materials therefor. Wheeler v. Schofield. Opinion by 
Earl, J. 

2. Under the provision of Laws 1874, chap. 322, limit- 
ing appeals to the Court of Appeals, to actions involv- 
ing over $500, except actions “‘ affecting the title to 
real estate,”’ held, that an action for the foreclosure of 
a mechanics’ lien was not one affecting title to real 
estate, and if involving less than $500 was not appeal- 
able. Ib. 

[Decided Noy. 14. Reported below, 6 Hun, 655.] 


NEGLIGENCE. 

Presumption of, from accident: burden of proof.— 
Plaintiff, an employee on defendant’s railroad, was in- 
jured by a collision between two freight trains, travel- 
ing in the same direction. The pursuing train had 
been dispatched from a station only a short time after 
the advancing one. Held, that the fact of the collis- 
ion was not enough to justify an inference that de- 
fendant had been negligent in dispatching the second 
train too soon after the first. Held, also, that the bur- 
den was on plaintiff to prove negligence in defendant. 
Booth v. Boston & Albany R. R. Co. Opinion by Al- 
len, J. 

[Decided Nov. 14.] 
RAILWAY. 

1. Acquiring title to land: Laws 1873, chap. 448, valid. 
— The fact that a railway is already constructed and 
operated over lands sought to be acquired under pro- 
ceedings for that purpose, held no objection to the 
proceedings. Matter of application of Prospect Park 
and Coney Island R. R.Co. Opinion by Folger, J. 

2. When a railway company under an act of the 
legislature had constructed their road upon a public 
street (Laws 1873, chap. 531), held, that such company 
could avail itself of any provision of law to acquire 
title when it had discovered its own title to be defect- 
ive. Ib. 

3. Laws 1874, chap. 448, authorizing consolidation, 
held effective and constitutional. Ib. 

4. In order to authorize the appointment of a com- 
mission to acquire title underjthe general railroad law, 
it is not necessary to show that the land owner will not 
sell at any price, but only that the price asked is so 
large that it is, in the good judgment of the agents of 
the corporation, excessive. Ib. 

(Decided Nov. 21.] 
SURETYSHIP. 

Surety discharged by death even after judgment: un- 
dertaking on appeal.— Plaintiff brought action against 
B and another upon a promissory note, B being sued 
as surety. Plaintiff obtained a judgment against both 
defendants. B appealed to the General Term where 
the judgment was affirmed. B then appealed to the 
Court of Appeals, giving the undertaking prescribed. 
Pending the appeal, Bdied. Held, on a motion to sub- 
stitute the administrator of Bas defendant, (1) that 
the death of B discharged absolutely the judgment as 
to him, and his administrator could not be substituted 
asa party, and (2) that the liability of the sureties 
upon the undertaking on appeal was also discharged. 
Risley v. Brown. Opinion by Earl, J. 


[Decided Nov. 14.] 
WILL. 


Construction of : ‘‘ remainder of land.’’— A testator, 
after devising certain parcels of real estate, specifi- 
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cally described, gaveto D “ the remainder of the land 
belonging to one of the farms conveyed by R. There 
was, after taking out the land previously devised, 
about sixteen acres left for D. Held, that the fact that 
there was only a life estate devised to the others, did 
not entitle D to take the remainder after the termina- 
tion of the life estate. Christie v. Hawley. -Opinion 
by Church, C. J. 


(Decided Oct. 6.] 
—_——__@—_——— 


INSURANCE LAW. 


‘HE Supreme Court of Ohio, in the case of Davis v. 

Stewart, decided October 31, 1876, hold that a stip- 
ulation in a policy of insurance issued by an incor- 
porated insurance company, limiting the time within 
which an action is to be brought thereon, has reference 
to the time within which suit is to be brought on the 
policy against the corporation; and where judgment 
has been obtained against the corporation in a suit 
brought within the time limited by such stipulation, 
it is no defense for a stockholder, when sued on his 
statutory liability, that the suit against him was not 
commenced within the time so. stipulated. The Su- 
preme Court of the same State, in a decision rendered 
October 25, 1876, in the case of Phanix Ins. Co. v. Mich, 
So. & No. Ind. R. R. Co., hold that where a policy of in- 
surance against fire had in it a condition that * if the 
assured shall have, or shall hereafter make, any other 
insurance on the property hereby insured, or any part 
thereof, without the consent of the company written 
hereon, * * then, and in every such case, this policy 
shall be void,’’ the subsequent insurance of the 
same property, by a policy covering other property as 
well, was within the meaning of the condition, and 
rendered the policy containing it void. 

The Superior Court of Cincinnati, in the case of 
Union Mutual Life Ins. Co. v. Reif, recently decided, 
hold that where a life insurance company, a foreign 
corporation, makes, within a State, a contract of in- 
surance upon the life of a citizen of such State, and 
receives from him the premium for such insurance, 
the insurance company cannot set up as a defense to 
an action upon the policy, that, by the laws of such 
State, it had no authority to make such contract of 
insurance. In the same case it is held that where the 
party insured,in his application, represents that his hab- 
its have always been sober and temperate, and that they 
are still so, his intemperance must amount to a habit 
to render the representation false. The fact that such 
party may have used intoxicating liquors upon occa- 
sions to excess will not render the representation 
false. 

In the case of Bonner v. Northwestern Mutual Life 
Ins. Co., also recently decided by the same court, the 
facts were these: A policy of life insurance for the 
sum of $5,000 on the ten year plan, was delivered to 
the insured in consideration of the sum of $136.75 in 
cash paid, and of an annual premium note of $91, and 
an annual cash premium of $136.75 to be paid yearly 
thereafter during the first ten years of the continu- 
ance of the policy, the company promising to pay the 
said sum of $5,000 within ninety days after notice and 
proof of death of the insured, deducting therefrom 
the balance of the year’s premium, and all notes given 
for premiums, if any. It was stipulated in the policy 


that, if default was made in the payment of any pre- 
mium, or in the payment of interest on any premium 
note, the company would pay as many tenth parts of 





the $5,000, as there had been paid complete annual 
premiums at the time of the default. It was admitted 
that the assured had paid six annual cash payments of 
$136.75 each, and given six annual notes of $91 each, 
which notes were a lien on the policy, and had annually 
paid the interest on all the notes, except on the last, 
and that when it fell due he refused to pay the inter- 
est, and made no further payments of any kind and 
gave no other notes. It was further admitted that the 
dividends of the profits of the company had paid and 
canceled the first two of the premium notes, and that 
as to the other four, the company had ceased to de- 
clare dividends for the years which such four notes in 
part represented. Three years after the last payment of 
interest the assured died. In an action on the policy 
by the widow, she claimed that she had made six pay- 
ments of complete annual premiums, and was there- 
fore entitled to recover six-tenths of $5,000, the origi- 
nal sum insured, deducting therefrom the unpaid 
notes. It was claimed by the defendant that only two 
complete annual premiums had been paid, and that 
the plaintiff was only entitled to recover two-tenths 
of said originalsum. The court Held, (I) that neither 
the policy, nor the premium notes, fixed any time for 
the payment of the notes, and that it was not contem- 
plated that the notes should be paid during the life of 
the assured otherwise than by the application of divi- 
dends of the profits of the company; that during the 
life of the assured at least, the notes were taken in 
satisfaction of the part of the premium which they - 
represented, and that, therefore, the payment of $136.75 
in cash, and the delivery of the premium note for the 
balance of the year’s premium, constituted the pay- 
ment of a complete annual premium, and that the 
plaintiff was entitled to recover six-tenths of the 
whole amount insured, less the unpaid premium notes, 
and (2) that the company was not entitled to interest 
on the unpaid notes from the time the assured ceased 
to pay interest and up to the time of his death, be- 
cause by the rules of the company, dividends were not 
allowed for the years represented by the notes after 
the interest thereon ceased to be paid, and such divi- 
dends in this case would have amounted to more than 
the unpaid interest. 
——__>—_—__———_ 


NEGOTIABLE INSTRUMENT OBTAINED BY 
FRAUD— RIGHTS OF BONA FIDE HOLDER. 


UNITED STATES SUPREME COURT— OCTOBER 
TERM, 1876. 


Dresser Vv. MissourI & IowA RatLway ConstRUuUC- 
TION COMPANY. 

Defendants’ promissory notes for $19,000 obtained by fraud- 
ulent representations were purchased by plaintiff, who 
had no notice of the fraud, for a valuable considera- 
tion, $500 of which was paid. Before further payments 
on the purchase were made plaintiff received notice of 
the fraud. Held, in an action on the notes, that plaintiff? 
i —- to recover only the $500 paid before notice 
of fraud. 


N error to the Circuit Court of the United States 
for the District of Iowa. 

Action upon promissory notes. 
the facts. 

Mr. Justice Hunt delivered the opinion of the court. 

This action is brought upon three several promissory 
notes made by the company above named, dated 
November 1, 1872, payable at two, three and four 
months, and for the aggregate amount of $10,000. The 
notes were payable to the order of Wm. Irwin, and 


The opinion states 
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defense is made that they were obtained by his fraud- 
ulent representations. But a single point requires 
discussion. Conceding that the present plaintiff re- 
ceived the notes before maturity and that his holding 
is bona fide, the question is as to the amount of his 
recovery. Under the ruling of the court he recovered 
$500. His contestation is, that he is entitled to recover 
the face of the note with interest. 

After the evidence was concluded, the plaintiff 
asked the court to charge the jury that if they believed 
from the evidence that the plaintiff purchased the 
notes in controversy of Wm. Irwin for a valuable con- 
sideration, on the Ist of November, 1872. and paid 
$500, part of the consideration, on 2lst of January, 
1873, before any notice of any fraud in the contract, 
he was entitled to recover the whole amount of the 
notes, and the court refused this instruction. But the 
court charged the jury: 

“That in the first place the jury must find that there 
was fraud in the inception of the notes as alleged, and 
that, if the defendants failed to satisfy the jury of that 
fact, the whole defense fails. 

“That if the fact of fraud be established, and the 
jury find from the evidence that the plaintiff paid $500 
upon the notes without notice of the fraud, and that 
after receiving notice of the fraud the plaintiff paid 
the balance due upon the notes, he is protected only 
pro tanto, that is, to the amount paid before he re- 
ceived notice.” 

It does not appear that upon the purchase of the 
notes in suit the plaintiff gave his note or other obliga- 
tion which might by its transfer subject him to liabil- 
ity. His agreement seems to have been an oral one 
merely, to pay the amount agreed upon as should be 
required, and he had paid $500, and no more, when 
notice of the fraud was brought home to him. 

The argument of the plaintiff in error is that nego- 
tiable paper may be sold for such sum as the parties 
may agree upon, and that whether such sum is large or 
small, the title to the entire paper passes to the pur- 
chaser. This is true, and if the plaintiff had bought 
the notes in suit for $500, before maturity and without 

“notice of any defense, and paid that sum, or given his 
negotiable note therefor, the authorities cited show 
that the whole interest in the notes would have 
passed to him, and he could have recovered the full 
amount due upon them. Fowler v. Strickland, 107 
Mass. 552; Park Bank v. Watson, 42 N. Y. 490; Bank 
of Michigan v. Green, 33 Iowa, 140. The present 
case differs from the cases referred to, in this respect. 
The notes in question were purchased upon an unexe- 
cuted contract, upon which $500 only had been paid 
when notice of the fraud and a prohibition to pay was 
received by the purchaser. The residue of the con- 
tract on the part of the purchaser is unperformed, and 
honesty and fair dealing require that he should not 
perform it; certainly that he should not be permitted 
by performing it to obtain from the defendants money 
which they ought not to pay. As to what he paysafter 
notice, he is not a purchaser in good faith. He then 
pays with knowledge of the fraud, to which he becomes 
a consenting party. One who pays with knowledge of 
a fraud is in no better position than if he had not paid 
at all. He has no greater equity and receives no 
greater protection. Such is the rule as to contracts 


generally. In the case of the sale of real estate for a 
sum payable in installments, and circumstances occur 
showing the existence of fraud, or that it would be 
inequitable to take the title, the purchaser can recover 





back the sum paid before notice of the fraud, but not 
that paid afterward. Barnard v. Campbell, 53 N. Y. 
73; Lewis v. Bradford, 10 Watts, 82; Juvenal v. 
Jackson, 2 Harris, 529; id. 430; Youst v. Martin, 3 8S. 
& R. 423, 430. 

In Weaver v. Barden, 49 N. Y. 291, the court use this 
language: ‘‘T'o entitle a purchaser to the protection of 
a court of equity, as against a legal title or a prior 
equity, he must not only be a purchaser without 
notice, but he must be a purchaser for a valuable con- 
sideration, that is, for value paid. Where a man pur- 
chases an estate, pays part and gives bond for the resi- 
due, notice of an equitable incumbrance before 
payment of the money, though after giving the bond, 
is sufficient. Towville v. Naish, 3 P. Wms. 306; Story 
v. Lord Windsor, 2 Atk. 630. Mere security to pay 
the purchase-price is not a purchase for a valuable con- 
sideration. Hardingham v. Nicholls, 3 Atk. 304; 
Maundrell v. Maundrell, 10 Ves. 246, 271; Jackson v. 
Cadwell, 1 Cow. 622; Jewell v. Palmer, 7 Johns. Ch. 65. 
The decisions are placed upon the ground, according 
to Lord Hardwick, that, if the money is not actually 
paid, the purchaser is not hurt. He can be released 
from his bond in equity.” 

The plaintiff here occupies the same position as the 
bona fide purchaser of the first of a series of notes, of 
which, after notice of a fraud, he purchases the rest 
of the series. He is protected so far as his good faith 
covers the purchase, and no further. Upon receiving 
notice of the fraud, his duty was to refuse further pay- 
ment, and the facts before us required such refusal by 
him. Authorities supra. 

Crandell v. Vickery, 45 Barb. 156, is in point. Hol- 
dridge had obtained the indorsement by Vickery of 
his (Holdridge’s) notes by false and fraudulent repre- 
sentations. These notes were transferred to Crandell 
without notice or knowledge of the fraud, he giving 
to Holdridge several checks for the amount, upon the 
understanding that they were not to be presented for 
payment, but when the money was wanted he was to 
give new checks as needed. Before giving the new 
checks, plaintiff was informed of the fraud, and re- 
quested not to make payment or to give his checks. 
He did, however, give his new checks, according to 
the original agreement, and brought suit upon the 
notes against Vickery, the indorser. It was held that 
he was not a bona fide holder, for the reason that the 
transaction was executory when he received notice of 
the fraud; that he had then parted with no value; that 
the real obligations were given afterward and under 
circumstances that afforded no protection. That case 
is stronger for the holder than the one before us, in 
the fact that checks were there given on the original 
transaction, which might have been presented or 
passed off to the prejudice of the maker, while here 
the transaction was oral throughout. To the same 
purport in principle, although upon facts somewhat 
different, are the cases of Garland v. The Salem Bank, 
9 Mass. 408; The Fulton Bank v. The Phenix Bank, 1 
Hall, 562, and White v. Springfield Bank, 3 Sandf. 8. 
C. 227. 

The cases are numerous that, where a bona fide 
holder takes a note misappropriated, fraudulently ob- 
tained, or without consideration, as collateral security, 
he holds for the amount advanced upon it and for that 
amouut only. Williams v. Smith, 2 Hill, 301. 

In Allaire v. Hartshorn, 1 Zabriskie, 663, the case was 
this: Hartshorn sued Allaire on a note of $1,500, at 
ninety days, made by Allaire. It was proved that the 
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note had been misapplied by one Pettis, to whom it 
had been intrusted; that he had pledged it to the 
plaintiff as security for $750, borrowed of him on 
Hegeman’s check, and also as security for a $400 ac- 
ceptance of another party, then given up to Pettis. 
On the trial the court charged the jury that, if any 
consideration was given by the plaintiff for the note, 
* they should not limit their verdict to the amount so 
given, but should find the whole amount due on the 
face of the note.’’ The case was carried to the Court 
of Errors and Appeals of the State of New Jersey, 
upon an exception to this charge. The court reversed 
the judgment, holding that, although a bona fide 
holder, Hartshorn could recover only the amount of 
his advances. 

The case before us is governed by the rule that the 
portion of an unperformed contract which is com- 
pleted after notice ofa fraud, is not within the princi- 
ple which protects a bona fide purchaser. No respect- 
able authority has been cited to us sustaining a con- 
trary position, nor have we been able to find any. 
The judgment below is based upon authority and upon 
the soundest principles of honesty and fair dealing. 
It has our concurrence, and is affirmed. 


——_>—__—- 


BOOK NOTICES. 


Reports of Cases in Law and Equity determined in the Su- 
reme Court of the Stateof Iowa. By John 8. Runnells, 
eporter. Vol. IV. Being Volume XLI of the Series. 

Des Moines: Mills & Company. 1876. 


HE reports of the Iowa court of last resort have 

long stood high among legal publications. This has 
been partly due to the reputation of the court, but 
mostly to the careful manner in which the reporter 
has done his work. The present volume is fully up to 
the best that has preceded it. There are a number of 
cases of value contained therein; the head notes are 
concise and accurate, and the index is very carefully 
prepared. Among the cases of interest are Walters v. 
C., R. I. & P. R. Co., p. 71, where it is held that negli- 
gence cannot be imputed to a child two years of age; 
that where parents intrust the care of an infant toa 
suitable person, the negligence of that person will not 
be imputed to the parent so as to prevent a recovery 
by the parent for the death of the infant. In Thompson 
v. Read, p. 48, it is decided that the amendment of a 
statute of limitations will not act retrospectively so as 
to revive an action already barred. Talbot v. Merchants’ 
Despatch Transp. Co., p. 247, decides that where a con- 
tract of affreightment, made in a State where goods 
are shipped, contains a limitation which is permitted 
there but not permitted in the State to which they are 
sent, such condition is valid in the latter State. Rode- 
macher v. Milw. & St Paul Raiiway Co., p. 432, involves 
the constitutionality of an act rendering railway com- 
panies liable for all damages by fire occasioned by the 
operation of their roads. Such act is held constitu- 
tional. McCarthy v. C., R. I. & P. R. Co., is a case 
where plaintiff, a passenger, received from the con- 
ductor to whom he paid his fare $5.00 too much change, 
and upon plaintiff's refusing to return the excess so 
received, he was ejected from the train. The court 
held he could not recover. Turner v. Hawkeye Tele- 
graph Co., p. 458. Here it is decided that where a 
telegraph company contracts to deliver market reports, 
it binds itself to procure and furnish correct reports, 
and is responsible forthe loss occasioned by any mis- 
take in them. State v. Book, p. 550. In this case it is 


held that where parties engage in playing billiards 





with the understanding that the loser shall pay for the 
use of the billiard table, the owner of the table is 
guilty, under the statute against gambling, of the of- 
fense of keeping a house resorted to for the purpose of 
gambling. City of Des Moines v. C., R. I. & P. R. R. 
Co., p- 569. The city of Des Moines granted to defend- 
ant the right to Jay and operate its track over a bridge 
belonging to the city, reserving no tolls. It was held 
a subsequent ordinance imposing tolls was invalid. 
In Dove v. Independent School District of Keokuk, it 
was held that a pupil cannot legally be excluded from 
the public schools, on account of color or descent, nor 
can he be compelled, if colored, to attend a separate 
school for colored children. The volume is well 
printed and bound. 


Reports of Cases in the Supreme Court of Nebraska, 1875, 1876, 
By Guy A. Brown, Official Reporter. Des Moines, Iowa: 
Mills & Company. 18.6. 

The reporter has endeavored to do his duty in the 
preparation of this volume and has succeeded admira- 
bly. While, indeed, there are given a number of cases 
that never ought to have been dignified by publica- 
tion, the fault is one for which the reporter should 
not always be blamed. The desire of counsel to have 
their own cases appear, aided by a like desire on the 
part of judges in regard to their opinions, forces upon 
the profession a vast amount of matter that if the bet- 
ter judgment of reporters could bear sway would be 
consigned to oblivion. In the present volume, how- 
ever, there are a number of cases of value, among 
which are the following: Burlington & Missouri R. R., 
plaintiff in error, v. Westover, p. 268, was an action for 
damages caused by fire set by a railway locomotive. 
The court held that where grass and herbage on the 
right of way of a railroad was set burning by fire from 
an engine, the fire spreading rapidly and burning 
continuously until it reached premises of plaintiff 
below, situated half a mile from the track, that the 
damage was not too remote to be recovered. In 
Burlington & Missouri R. R. Co. v. Lancaster County 
it was held that a tax for road purposes of 34 per quar- 
ter section, payable in cash or in labor at $2 per day, was . 
not unconstitutional. In Wright v. People, p. 407, it 
was held that where a person accused of crime relies 
upon insanity as a defense, the burden of proof is on 
the prosecution to show sanity. In Atchison & Neb. 
R. R., plaintiff in error, v. Losee the court held that 
where a railroad company dug a ditch across the pub- 
lic highway so as to render it unsafe to travel, by rea- 
son of which plaintiff below drove his horse across the 
grounds of the company, the company were not liable 
for injuries consequent upon the horse taking fright 
at a hand-car turned bottom upward near by certain 
freight cars, the whole presenting, as was claimed, a 
frightful appearance. The cases are reported down to 
and including the January term, 1876. The book is 
well indexed, and the mechanical execution of the 


same is excellent. 
— - * 


CORRESPONDENCE. 
To the Editor of the Albany Law Journal: 

Srr— We have read with hearty approval the letter 
from a “Columbia Law School Graduate,’’ published 
in your issue of November 18, relating to admissions to 
the bar in the first department. It is such as to de- 
serve the indorsement of every unprejudiced mind, 
acquainted with the circumstances of the case, and we 
doubt not obtains it. 
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Dismissing without comment the mooted question 
of the law school as compared with the office in fitting 
young men for the bar, and considering only the fact 
that both are recognized as equally legitimate means 
to attain the same end, it isa matter of surprise and 
also of regret that the chief justice of the Supreme 
Court should have allowed himself to be so swayed by 
his well-known antipathy to the law school as to not 
only undeservingly humiliate the graduates rightly 
coming before him to take the prescribed oath, but 
also to cast a reflection upon the ability of the instruct- 
ors from whom they have learned. 

There is a proper way for doing every thing, and if 
Judge Davis sees fit to question the competency of 
law schools and the qualification of their graduates, 
would it not be well for him, and all similarly inclined, 
to adopt the manly course? 

The reflection offered by the Judge upon the slighted 


applicants, we think, has reacted upon himself. 
Us. 
Brook yn, Nov. 18, 1876. 


——______—. 


COURT OF APPEALS DECISIONS. 


Ta following decisions were handed down in the 
New York Court of Appeals on Tuesday, Novem- 
ber 21, 1876: 


Motion for reargument denied, with $10 costs — Lake 
v. Nathans.— Judgment affirmed, with costs— Ar- 
not v. Frie R.; Wilson v. Randell; Ireland v. Carse.—— 
Judgment affirmed — Loomis v. People.—— Order of 
General Term reversed and order of Special Term 
affirmed, with costs— People ex rel. Van Tassell v. 
Supervisors.—— Order affirmed, with costs — People 
ex rel. Demorest v. Fairchild. —— Order affirmed, with 
costs of one appeal only —In re Prospect Park, etc., 
Railroad. 

—____—. 


NOTES. 


HE United States Circuit Court for the District of 
Minnesota have decided, in the case of Lantz v. 
Randall, that a State cannot make a subject of a for- 
eign government a citizen of the United States. This 
can only be done in the mode provided by the natural- 
ization laws of Congress. Citizenship and the right 
to vote are neither identical nor inseparable; and the 
constitution of Minnesota, although it authorizes resi- 
dent unnaturalized foreigners to vote at State elec- 
tions and hold office, does not make them citizens of 
the State, and such persons may remove causes to the 
Cireuit Court of the United States on the ground that 
they are alieus,fjalthough they have resided in the State 
for many years aud voted at elections as authorized by 
the State constitution, or held office under the laws of 
the State. 


Hon. Walter H. Lowrie died at Meadville, Pa., on 
Thursday, Nov. 9. He was born March 31, 1807, was 
educated at the Western University at Pittsburgh, 
and was admitted to the bar at an early age. He was 
elected a justice of the Supreme Court of Pennsyl- 
vania in 1851, and in 1857 he was commissioned as chief 
justice. In 1870 he was elected president judge of the 
judicial district consisting of Crawford county, which 
position he filled at the time of his death. He wasa 
jurist of more than ordinary ability. —— John Young, 
first Lord Lisgar, G. C. B. G. C. M. G., died at Lisgar 
Hous Cavan on the 6th of November, aged 69 years. He 


was called to the bar in 1834, entered the House of 
Commons in 1831, was appointed a lord of the treasury 
in 1844, was connected! with the treasury until 1846. 
He subsequently held the offices of Chief Secretary for 
Ireland, Lord High Commissioner of the Ionian Islands, 
Governor of New South Wales, and Governor-General 
of Canada, which position he occupied from 1868 to 
1872. 

A statement of the business done in the English law 
courts for the ten months ending October 31, 1875, 
which has just been published, shows the following 
summary of proceedings in the Queen’s Bench, Com- 
mon Pleas, and Exchequer: Process issued — writs of 
summons issued, 60,062; appearances entered, 20,461; 
judgments, 21,834; executions, 13,088. There has been 
a large decrease in the rate of issue of summong 
each year for some years. The changes in the mode 
of procedure will probably hereafter cause an increase. 


Attorney-General Taft, after graduating, remained 
at Yale foratime as atutor, and he had among his 
pupils*William M. Evarts, Henry E. Dawes, Morrison 
R. Waite, and Edwards Pierrepont. On Monday, 
October 30, for the first time, a sitting was held of a 
new English court called the Wreck Commission, at 
Westminster. Mr. A. ©, Rothery, the commissioner, 
presided, and was assisted by Captain Harris and 
Admiral Powell. On this occasion the Board of Trade 
has ordered an inquiry into the circumstances atteud- 
ing a collision, which occurred on July 27 last, between 
the Dorunda, a vessel of 3,000 tons, owned by the 
British India Steam Navigation Company, and the 
barque Dinorah, of North Shields.— In a recent 
trial under the English Reformatory Schools Act, the 
defendant was asked if he had any goods on which to 
distrain. The man replied that he had a wife and four 
children. The presiding justice observed that accord- 
ing to Shakespeare, a man’s wife and children were 
his chattels, but that the law would not care to take 
them in execution. The man said the law was quite 
welcome to do so. 





N. Dufaure, in his capacity of Minister of Justice, 
has just issued a circular to the Procureurs-Generaux, 
in which he instructs them rigorously to put down the 
practice of wine coloring. M. Dufaure states that the 
‘falsification’? of wine is beyond all doubt a crime. 
—A novel question in extradition was recently 
raised in London, in the proceedings prelimiuary to the 
delivery of De Trowville, the wife murderer of the 
Tyrol, to the Austrian Government. De Trowville is 
a naturalized British subject, and his counsel claimed 
that no government ever delivered up its own sub- 
jects. The presiding magistrate refused to accept the 
plea. 

A somewhat novel and interesting point of law arose 
in acase recently tried in the city of London Court. The 
facts, which were substuntially undisputed, were as 
follows: The plaintiff was a solicitor, and the defend- 
ant a barrister, having his chambers in the Temple. 
On the 3d July last, the plaintiff, being in search of 
offices, weut to see the defendant's rooms, part share 
of which he had advertised to be let, and expressed 
himself satisfied with them, but asked till the evening 
of the same day to come to a final conclusion. Upon 





this occasion it appears that the defendant said to the 
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plaintiff, ‘‘ I hope Mr. J. you are a moral character, and 
will have no improper persons here,’’ to which the 
plaintiff replied that he was a married man and merely 
wanted the rooms for the purpose of carrying on his 
business. On the same evening plaintiff sent defend- 
ant a check for six months’ rent in advance, but when 
he went to the chambers two days afterward to com- 
mence his tenancy, the defendant informed him that 
he was in the habit of receiving the visits of an ‘“‘act- 
ress’? there, and asked whether that would be any 
objection. The plaintiff was very much astonished at 
what he heard, and, after some consideration, re- 
minded the defendant of what he had said at the first 
interview, and, under the circumstances, asked for 
the return of the six months’ rent. This the defend- 
ant refused, and after some futile attempts at a com- 
promise, the present proceedings were instituted for 
the recovery of the money paid. Upon these facts 
the counsel for the plaintiff argued that, although in 
the case of land, or an unfurnished house being let, 
there was no implied covenant that it should be fit for 
the purpose for which it was required, or for habita- 
tion (Hart v. Windsor, 12 M. & W. 68; Sution v. Tem- 
ple, id. 52), yet that where offices or furnished apart- 
ments or lodgings were taken, there was an implied 
covenant that they should be reasonably fit for use 
and occupation (Smith v. Marrable, 11 M. & W. 5; 
Campbell v. Lord Wenlock, 4 F. & F. 716); and that if 
they were not, so that the tenant was deprived of all 
beneficial enjoyment, he was entitled to rescind the 
lease or agreement, and take proceedings for its breach. 
Here the defendant knew that the chambers were re- 
quired for professional purposes, and as it subse- 
quently appeared, by his own confession, that they 
were unfit for such purposes, he was bound to return 
the rent. The counsel for the defendant urged that the 
occasional presence of an ‘‘actress’’ in the chambers, 
did not, in point of law, justify the plaintiff in rescind- 
ing the agreement. The “dctress”’’ might not be in 
the chambers when the plaintiff was using them. The 
court, however, was clearly of opinion that common 
sense, as well as law, was in favor of the plaintiff's con- 
tention. He therefore decided for the plaintiff, for 
the full amount claimed with costs. 


An English cotemporary has the following: Mr. Ed- 
ward Preston, proprietor of Chambers’ ‘Index of 
Next of Kin,’ writes to us: ‘‘Some few weeks since 
you inserted a paragraph of mine as to the recovery of 
£200,000 from the crown by reason of the legitimate 
next of kin of Mrs. Mangin Brown having turned up 
in reply to an advertisement issued by the crown. 
This case has now been utterly eclipsed by the good 
fortune of a young Parisian who has recently been 
proved heir to a half share of no less a sum than 
159,322,800f. (or, in round numbers, £6,400,000). The 
French papers state the facts shortly as follows: ‘A 
young man named Martinengo, originally of Norach, 
lately a clerk in his uncle’s office at Marseilles, has just 
inherited 80,000,000f. under the most extraordinary 
circumstances. Several years ago a general of foreign 
origin died in Holland having no presumable heirs; 
his large fortune went to the Dutch treasury. Noth- 
ing was heard of the general’s family or his money for 
several years, when a short time ago the French Min- 
ister of Foreign Affairs and Prince Bismarck in- 
formed the Dutch government that the inheritance 





was legally claimed by members of the general’s fam- 
ily established in Marseilles and Germany. The Hague 
cabinet made some difficulties at first, but was ul- 
timately obliged to yield. The amount has now ac- 
cumulated to the prodigious figure of 159,322,800f., the 
whole to be divided between the two heirs. The Dutch 
government have agreed to pay the amount in ten 
years by annual installments of 16,000,000f.’ I think 
it may safely be said that the above case is without 
precedent.”’ 

Sefior Martinez of Madrid, having been asked his 
opinion of the correctness of the recent construction 
put upon article XI of the Spanish constitution, has 
published an elaborate reply. His judgment is that 
the expression *‘ public manifestation ’’ in the article 
is vague, and may be construed literally or strictly ac- 
cording to the temper of the government for the time 
being. His final conclusion is thus stated: * An in- 
scription on the facade of a place of worship may, 
doubtless, pass for a manifestation of worship, or of 
religion, considered not as an idea but asa church, and 
in this supposition be permitted or prohibited, accord- 
ing as a broad or restrictive interpretation be given to 
the eleventh article. But the sale of books, even 
though they be Bibles, is not an act of worship, but 
doctrinal propaganda; and, as has already been shown, 
the third paragraph of the eleventh article is not ap- 
plicable to the diffusion of ideas, but only to the mani- 
festation of the worship, or of religion as achurch.” 


The Solicitors’ Journal thus speaks of the late Sir 
John Stuart: The death is announced of one who for 
nearly twenty years occupied a seat on the bench at 
Lincoln’s Inn. It will be long before Sir John Stuart's 
characteristics fade out of the memory of the equity 
bar. During a considerable part of his career he was 
far from being a popular judge; he took no pains, in- 
deed, to acquire popularity. On petition and motion 
days he was not always attentive or obliging; too often 
he was rough and rude. He was not always patient 
and receptive to argument; he was not unaccustomed 
to take the bit in his teeth and to run away with his 
first impressions of a case, and, as a necessary conse- 
quence, his judgments somewhat frequently came to 
grief on appeal. But he was inaccessible to flattery; 
he was in the highest degree upright and fearless; and 
he hunted down fraud and malpractice with unceas- 
ing vigilance. Many of his judgments, too, were able 
and learned, and in the case of Drummond v. Drum- 
mond, 14 W. R. 829, where he held, in defiance of Lord 
Westbury’s decisions in Cookney v. Anderson, 11 id. 
628, and Foley v. Maillardet, 12 id. 355, that the Court 
of Chancery had jurisdiction to direct service of pro- 
cess abroad, his judgment was upheld on appeal by 
Lord Che!msford and Lord Justice Turner. In course 
of time, when his merits came to be understood, he 
gained genuine esteem, which, when he retired from 
the bench, found vent in a demonstration by the bar 
of a kind which was not then very usual. Since he 
left the bench his appearances in public have been 
chiefly in the columns of the Times, where, it will be 
remembered, about two years ago, he advocated the 
establishment of a new vice-chancellor and staff as a 
sovereign remedy for the abuses in bankruptcy — 
‘“vices,’’ as he called them — “introduced by the act 
of Lord Brougham.” Sir John Stuart believed in the 
Court of Chancery, and did not adore Lord Brougham. 
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THE PUBLISHERS would respectfully announce that 
twenty-five thousand copies of the ALBANY LAW JOURNAL 
of the date of December 9th next, will be issued. Adver- 
tisements intended for that number must be received not 
later than December 5th. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 
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CURRENT TOPICS. 

j= arrival last week, at New York, of William 

M. Tweed renders possible the continuance of 
an extraordinary series of litigations. If it were not 
of the present and an easily appreciated fact, the 
history of this individual would rank high among 
the romances of the law. Fora while he dictated 
the legislation of a great city, and afterward of a 
great commonwealth. While still having the confi- 
dence of a vast number of his immediate constitu- 
ents, he fell from power and soon after entered 
prison as a felon. Yet, even here, he almost rose 
triumphant, for in the State court of last resort, after a 
contest which was one of the most determined and 
bitter that the tribunals of any country have ever 
known, eleven-twelfths of the penalty inflicted 
upon him was declared invalid, and he was set free. 
His freedom was, however, a fiction, for he was ar- 
rested and confined in a civil suit, wherein a judg- 
ment of over six millions dollars was entered, prob- 
ably the largest judgment ever decreed against an 
individual in this country. Then followed his not 
very wonderful escape. Last of all comes his extradi- 
tion, an act in manifest violation of the right of 
asylum. He is back here, nevertheless, for good or 
ill, but we doubt if his future experiences will equal 
in interest his past ones. 


The result of the Martinez-Del Valle suit, in New 
York, last week, was perhaps not unexpected by 
those who heard the testimony, but it is still a re- 
sult too infrequently reached in an action for breach 
of promise to marry, or for seduction. The verdict 
was in favor of plaintiff for $50 damages, This, 
although in form a success for plaintiff, was in 
fact a defeat, for the damages and costs defendant 
will have to pay will be but a trifle in comparison 
with the sum in which he was liable to be mulcted. 
We trust that a similar event may happen in the 
majority of proceedings of this character here- 
after. This class of action is, in the last degree, 
speculative, and the case of the plaintiff very seldom 
has any merit in it. Such cases as do have merit do 


not come before the courts ; in fact the public never 


Vout. 14.— No. 28. 





know of them. Where a woman comes asking a jury 
to give her a sum proportioned to defendant’s sup- 
posed wealth, as a salve for the wound inflicted by 
a broken promise of marriage, the extent of injury, 
as a rule, is so slight as to be fully compensated by 
nominal damages. 


The almost uniform disposition of juries to give a 
verdict for the plaintiff in actions for seduction, for 
breach of promise to marry, for death or injury by 
negligence, and in actions against insurance com- 
panies, has led many to doubt the propriety or 
justice of retaining this body as an adjudicator of 
facts in civil actions. Yet, in the two kinds 
of action last named, it is doubtful if any real in- 
justice is often done. The defendant, as a rule, has 
prepared itself for the emergency of litigation; it 
has the legal presumptions on its side, and the plain- 
tiff stands only upon the narrow ground of a few 
disputed facts. The popular feeling is that a recov- 
ery should be had, and that, if defeated, it will be 
so on the most frivolous technicalities. That a jury 
from the people should, so to speak, lean toward the 
popular side, is not remarkable. If, from the facts, 
it appears that the plaintiff has not an equitable 
claim for redress, the jury usually decides against 
him ; if he has no claim he is nonsuited by the 
court. It is only in cases where there is doubt that 
the jury may decide, and if, in such cases, the ben- 
efit of the doubt is given to the plaintiff instead of 
the defendant, this only compensates for the more 
favorable position occupied by the defendant, both 
as to legal presumptions and as to financial ability 
to maintain a litigation. In the kinds of action 
first mentioned, however, the defendant stands upon 
no more favorable ground than the plaintiff. In 
fact the presumptions of law are against him, and 
the jury have a much more extended jurisdiction as 
to damages. The right to a jury trial, however, 
will not readily be yielded. The only way that the 
disposition to unjust action on the part of juries can 
be controlled is by legislation, limiting the amount 
of damages to be given in the classes of action 
maintained. 


In order to settle the disputes which a close popu- 
lar vote has raised in South Carolina, the action of 
the Supreme Court of that State has been invoked. 
The court has shown no indisposition to interfere, 
but, upon the application of a citizen, issued two 
or three orders to the State Board of Canvassers 
directing its action as to the performance of the 
duties imposed upon it by the laws. The last order 
of that kind issued was a peremptory mandamus 
directing the board forthwith to declare duly elected 
to the offices of senators and members of the House 
of Representatives of the State, ‘‘ the persons who, 
by the certificate of the board, to the court appear 
to have received the greatest number of votes there- 
for.” It was claimed on the part of the board, the 
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members of which deny the jurisdiction of the 
court in the premises, that it has judicial power to 
exclude such returns as may be shown to be tainted 
with fraud or other irregularity. The board seem, 
however, to have escaped the necessity of answering 
the last order by completing its work and adjourn- 
ing before the order was served. The members have 
since been committed to prison for contempt. Of 
course there are diverse views as to the right of the 
court to interfere and direct the action of the board 
of canvassers. Under the Constitution of South 
Carolina the Supreme Court is given power to issue 
writs of injunction, mandamus, quo warranto, habeas 
corpus and such other original and remedial writs as 
may be necessary to give it a general supervisory 
control over all other courts of the State (Const., 
Art. 4, § 4). But by Art. 2, § 14, of the Constitu- 
tion, ‘teach House shall judge of the election re- 
turns and qualifications of its own members.” This 
would seem to take away from the courts and the 
board of canvassers all jurisdiction whatever, and 
make it the duty of the board to give its certificate 
to such persons as, from the returns submitted to it, 
appear to be elected, and it would probably dis- 
charge its duty if it gave certificates to enough 
members to constitute a quorum of each House, as 
in that case the State government would be ina 
condition to act. 


Five chosen electors for president have thus far 
been named as ineligible — one in each of the States 
of Vermont, Oregon, Connecticut and North Caro- 
lina, by reason of holding an office of profit or 
trust under the United States government, and one 
in Missouri, by reason of disqualification under 
Art. 14, § 3, of the amendments to the Federal Con- 
stitution. It is probable that in previous elections 
cases of ineligibility have existed and no objection 
made, but the present contest is developing many 
nice questions of constitutional law. It is said that 
the provision of our fundamental law for choosing 
the executive is its weak point, but we think it is so 
rather from the nature of the act to be performed 
than from any imperfection in the law itself. At 
least, we have so far done as well as has ever been 
done in any country. 


The authorities of New Brunswick have refused 
to deliver up a defaulting bank teller who has fled 
to that country from the United States. This will 
probably be the result in every case of like charac- 
ter hereafter, until a new treaty shall be negotiated 
between this country and Great Britain. The 
ground of refusal to deliver up in this case is the 
same taken in the case of Winslow, and one which 
we are sure will not be yielded —as it ought not 
to be. We trust, therefore, the government may 
be able, at an early day, to negotiate a treaty in 
which provision will be made that an extradited 





person shall be tried only on the charge upon which 
he is given up. Such a rule would be as much 
for the protection of residents here as for that of 
those living in the British dominivns, 


Among the members elect of the next congress is 
the Hon. Amaziah B. James, from the 19th con- 
gressional district of this State. The new member 
elect has long occupied a place upon the bench of 
our Supreme Court, where he has an honorable and 
distinguished record. His high culture, united to 
a broad, practical knowledge, give assurance that 
he will take an eminent position in the national 
legislature. 


We publish in the present issue the Constitution 
and By-Laws of the New York State Bar Associa- 
tion. These instruments are worthy of attentive 
perusal by the profession of the State. There are 
perhaps respects in which amendment may be 
needed, and we have no doubt that such alterations 
as may be recommended by members of the profes- 
sion, or suggested by experience, will be readily 
adopted. ‘The Association, although its organization 
is accomplished, is still in its experimental period. 
The question of its success, however, is put beyond 
peradventure by the hearty welcome the profession 
have given to the project of its formation. It re- 
mains with the bar to fix the degree of that success. 


At the trial of a prisoner upon an indictment 
against Charles Ralston, in New York, this week, 
the somewhat unusual defense of a want of iden- 
tity was developed. The offense charged against 
Ralston is the forging and uttering of forged corpo- 
rate bonds in 1873. The amount of Ralston’s oper- 
ations was considerable, and there is little doubt of 
conviction, provided the prisoner tried is the right 
man, Such defense in a case where there is a chance 
for it is a strong one, inasmuch as the testimony of 
identity is apt to be uncertain, and oftentimes so 
evenly balanced as to leave the jury in doubt. In 
the case in question, only two witnesses out of nine 
who were called swore positively that the prisoner 
was the man he was claimed to be, and of these pos- 
itive witnesses one was a private detective, a kind 
of individual whose statements should always be 
taken cum grano salis. If witnesses on the other 
side testify, with sufficient certainty, that he is not 
the identical man named, the case bids fair to take 
a place among the local causes celebres. 


——_.———_—__—— 


NOTES OF CASES. 
N the case of Hostetter v. Alexander, recently de- 
cided by the Supreme Court of Minnesota, it 
was held that the privileged character of a negotia- 
ble note does not extend to a mortgage by which 
the same is secured. This decision follows the doc- 
trine laid down in Johnson v. Carpenter, 7 Minn. 
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176. The soundness of that doctrine, as the court 
say, has been rendered a subject of question by the 
decision of the United States Supreme Court in 
Carpenter v. Lingan, 16 Wall. 271. The case of 
Webb v. Heselton, 4 Neb. 308, to appear in 19 Am. 
Rep., also lays down a contrary rule, holding that 
the bona fide purchaser for value of a negotiable 
note secured by mortgage before maturity, and 
without notice, takes the mortgage as he does the 
note, discharged of all equities between the par- 
ties. The Supreme Court of Ohio also say, in 
Harkrader v. Lieby, 4 Ohio St. 603: ‘‘It is incorrect 
to say that a mortgage does no more than create a 
lien on the property. It operates as a conveyance 
of the estate by way of pledge or security for the 
debt, and gives the mortgagee the benefit of all the 
doctrines applicable to bona jide purchasers.” See, 
also, Kyger v. Riley, 2 Neb. 28; Carpenter v. Lin- 
gan, 16 Wall. 371; Pierce v. Fanna, 47 Me. 507; 
Potts v. Blackwell, 4 Jones’ Eq. 58; Fisher v. Otis, 
8 Chand. 83; Reeves v. Scully, Walk. Ch. 248. 


In the case of Wright v. People, 4 Neb. 407, the 
court hold that where, in a criminal case, the ac- 
cused relies upon insanity as a defense, the burden 
of proof is on the prosecution to show sanity. The 
court says that the authorities upon this subject are 
very conflicting, but the question being an open 
one in Nebraska, it feels at liberty to adopt that 
rule, which, to its mind, seems not only to be 
founded in reason, ‘‘but to conform to those hu- 
mane principles which underlie our system of 
criminal laws.” The rule adopted in England and 
most of the States is different from that laid down in 
the above case. According to the elementary writers 
(Wharton on Homicide, §§ 665, 666) there are three 
distinct theories adopted in regard to the matter. 
The first is, that insanity, as a defense of confession 
and avoidance, must be proved beyond reasonable 
doubt, and unless this is done the jury are bound 
to convict. As supporting this rule, see State v. 
Spencer, 1 Zab. 202; Clark v. State, 12 Ohio, 495; 
Bonfante v. State, 2 Minn. 123; MeNaghton’s Case, 
10 C. & F. 200; Rex v. Stokes, 3C. & K. 188; Rex 
v. Taylor, 3 Cox’s C.C.155; Rex v. Layton, 4 id. 149; 
Ortwein v. Commonwealth, 76 Penn. St. 415; 8. C., 
18 Am. Rep. 420. The second view is, that the 
jury are to be governed by the preponderance of 
evidence, and are not to require insanity to be made 
out beyond reasonable doubt. See State v. Law- 
rence, 57 Me. 574; Commonwealth v. Eddy, 7 Grey, 
583; Ferris v. People, 35 N. Y. 125; People v. Mc- 
Cann, 16 id. 58; Loeffner v. State, 10 Ohio, 599; 
State v. Starling, 6 Jones (N. C.), 366; State v. Hund- 
ley, 46 Mo. 414; People v. Coffman, 24 Cal. 230; 
State v. Felter, 32 lowa, 50; McKenzie v. State, 26 
Ark. 334, The third view is in accordance with that 
set forth in the principal case. See People v. Gar- 
butt, 17 Mich. 9. See, also, State v. Bartlett, 43 N. 





H. 224; Hopps v. People, 81 Ill. 885; State v. Jones, 
50 N. H. 369; 8. C., 9 Am. Rep. 242; Chase v. Peo- 
ple, 40 Ill. 852; Peck v. State, 19 Ind. 170; Ogletree 
v. State, 28 Ala. (N. 8.) 701; State v. Crawford, 1 
Kan. 32; Dove v. State, 8 Heisk. 348. 


The case of Fuller v. Steiglitz, assignee, 27 Ohio 
St. 355, involves these facts. Smal, a resident of 
New York, on October 9, 1866, sold Fuller goods, 
amounting to $968.75, upon a credit of six months. 
Subsequently Fuller, in course of trade, purchased 
a promissory note of Smal falling due December 19, 
1866, for $1,806. On the 11th of December, 1866, 
Smal made an assignment for the benefit of credit- 
ors, giving preferences, under the laws of New York, 
to Steiglitz. In an action in the courts of Ohio, on 
the account against Fuller by Steiglitz, Fuller set 
up as a counter-claim or set-off the note of Smal. 
The Supreme Commission held as follows: (1) That 
the assignment of a non-negotiable demand arising 
on contract, before due, defeats a set-off by the 
debtor of an independent cross-demand, on which 
no right of action had accrued at the time of the 
assignment; (2) that the assignment in question for 
the benefit of creditors, in conformity to the laws of 
the State of New York, where such debtor resided 
and did business, operated to transfer the right of 
action to recover said debt against Fuller to the 
assignee, and he might maintain an action as such 
assignee in the courts of the State of Ohio, to collect 
the same, although said assignment, as authorized 
by the laws of New York, gave preferences to cer- 
tain of the creditors. The court also held, (1) that, 
in case of such an assignment of choses in action, 
the law of the domicile of the assignor controls and 
determines what is a sufficient transfer to authorize 
the assignee to collect the same, and (2) that the 
principles of comity between States would allow such 
assignee to maintain an action in the courts of 
Ohio against one of its citizens, to collect the same, 
notwithstanding such preferences, in the absence of 
any set-off or other defense to such action, or of any 
lien or charge against said claim under the laws of 
Ohio, by the debtor. As to the right to set up the 
cross-demand, the case is in accordance with Myers 
v. Davis, 22 N. Y. 489; Martin v. Kunzmuller, 37 id. 
396, and Roberts v. Carter, 38 id. 107. See, also, 
Pomeroy on Remedies, 198, etc.; Beckwith v. Union 
Bank, 9 N.Y. 212; Williamson v. Brown, 2 Keyes, 
486; Walker v. McKay, 2 Metc. (Ky.) 294; Ogden v. 
Prentice, 33 Barb. 160; Willis v. Stewart, 3 id. 40; 
Adams v. Rodarmel, 19 Ind. 839; Rose v. Hart, 2 
Smith’s Lead. Cas. 293, and note. As to the rule of 


inter-State comity controlling cases of this nature, 
see Bank of Augusta v. Erle, 13 Pet. 591; Sortwell v. 
Jewitt, 9 Ohio, 180; Story on Confl. of Law, §§ 379- 
884; Dundas v. Bowler, 3 McLean, 397. As to ex- 
ceptions to the general rule, see Oliver v. Townes, 14 
Martin (La.), 93; G@uillander v. Howell, 35 N. Y. 657; 
Ingraham v. Parker, 13 Mass. 146. 
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THE CODE OF REMEDIAL JUSTICE. 


tom project of embodying in compact and coher- 

ent form the scattered statutes regulating the 
procedure of our courts was regarded by our profes- 
sion, we suspect, with comparative indifference, 
until the project was executed, and received the 
legislative approval. Now that the Code of Reme- 
dial Justice is to go into effect next May, it has sud- 
denly become an object of interest to our lawyers, 
and in some quarters, we are informed, it is exciting 
a considerable opposition. If a farmer were con- 
demned to delve for a living upon a farm, the con- 
stituent portions of which lay several miles apart,— 
the tillable land here, the pasturage there, the wood 
somewhere else, and the orchard still further away,— 
we can imagine that he would be very thankful to 
some convulsion of nature which should bring the 
various scenes of his toil close together. So we 
should naturally expect that the lawyers of this 
State would highly approve any judicious attempt 
to combine and reconcile the various and often con- 
flicting sources of judicial action. Just look at 
what a lawyer has now to consider and study in 
bringing or defending an action at law in our State. 
First, the common law; second, the Revised Stat- 
utes; third, the enactments of forty-six sessions of 
the Legislature since the enactment of the Revised 
Statutes; fourth, the Code of Procedure; fifth, the 
scores of volumes of judicial decisions construing 
or misconstruing the provisions of that Code; and 
sixth, the rules of court. And when a philanthro- 
pic gentleman steps forward and offers to deliver us 
from this chaos, and give us a convenient and com- 
prehensive manual of practice, a number of very 
respectable practitioners seriously object, because, 
forsooth, they will be obliged to study the new 
practice, and ‘‘unlearn the learning of twenty 
years.” Imagine a man who has been bed-ridden 
with rheumatism for twenty years; the doctor comes 
to his bed-side with a vial, and, holding it up before 
him, says: ‘‘My good sir, I have here a mixture 
which I have every reason to believe will cure your 
tlisease.” ‘‘Oh, but Doctor, isn’t it awfully bitter ?” 
‘* Well, it is a little bitter, I admit; but the taste 
will soon pass away, and then think of health and 
vivacity in place of agonized days and sleepless 
nights!” ‘*Yes, I know, Doctor, the rheumatism is 
horrible; but then, you see, I have been lying in 
this position now for twenty years, and I am afraid 
that when I get out of bed, and undertake to stand 
on my feet, the returning circulation will make my 
legs ache!” Weshould regard such a man just as 
we do a lawyer who has no better reason to urge 
against the Code of Remedial Justice than the 
above, which is the only semblance of a reason 
which we have seen urged against it. Here comes 
Mr. Throop, with a volume of 500 pages, containing 
some 1500 sections, which he offers as a substitute 





for the equivalent traditions of the common law, 
the provisions of the Revised Statutes, the Session 
Laws, and the Code of Procedure, and the ad judi- 
cations and rules of our courts, and a few gentlemen 
start up and exclaim, ‘‘Oh, Mr. Throop, here we 
have been trying for almost thirty years to learn the 
common law, and the statutes, and the Session Laws, 
and the Code, and the decisions and the rules, and 
have just got pretty well versed in them, and you 
must come along and disturb us with your scheme 
of simplification and aggregation, and make us 
learn all over again! Pray, what is to become of 
all that we have learned? To be sure, we are not 
yet quite certain how to commence an action,— 
whether the summons should be for money or relief; 
if we want to compel the adverse party to discover 
books or writings, it is almost as much as our lives 
are worth to accomplish it; if we want to get an 
affidavit sworn in a foreign country, it is quite a 
hunt to find out how to do it; and soin regard to 
a hundred other points; to be sure our learning is 
scattered through some hundreds of volumes, but, 
Mr. Throop, here you are proposing to oblige us to 
learn another great volume of 500 pages, and at 
our time of life, too, Mr. Throop! Really, it is 
too bad, and although it may benefit posterity, 
yet as posterity has never done any thing for us, we 
don’t know why we should do any thing for pos- 
terity.” This kind of talk has scarcely been equaled 
since the children of Israel longed for the leeks and 
cucumbers of the land of bondage. These gentle- 
men seem to pride themselves upon the incommodi- 
ties and inconveniences of their professional experi- 
ence, as Dogberry plumed himself upon his “ losses.” 
They are as fearful of the innovation as the Calvin- 
ist, who replied to one who did not believe in total 
depravity, ‘‘Why, sir, if you take away my total 
depravity, you leave me nothing to stand on!” 
Such gentlemen may depend upon it that the cause 
of law reform is not to stand still simply because it 
may necessitate a little sitting up o’ nights on their 
part. The opponents of the Code sang the same 
tune, and the Code was reviled, and persecuted, and 
misconstrued, and knocked about like a charity-boy, 
but it survived to be the law, not only of our own 
State, but of many other States, and even of con- 
servative old England. When Galilleo insisted that 
the world moved, people investigated and finally 
believed it, in spite of the trouble it gave the old 
geographers, and the necessity it involved of re- 
constructing the geographies. And although a 
lunatic in England has recently been writing and 
talking to convince people that Galilleo was wrong, 
yet it makes no difference with the motion of the 
planet, nor the faith of the vast majority of its 
inhabitants. Our present system of practice has 
been in operation from thirty to forty years; it is 
high time it were revised and reformed; and the 
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work will go on, whether men will bear or whether 
they will forbear. 

We believe that, as a general thing, our profession 
are too skeptical of improvement, and over-con- 
servative. In this respect they even surpass the 
medical profession. What would a lawyer say toa 
surgeon who should discourage the practice of ex- 
cision in place of amputation, on the ground that it 
would involve learning his art all over again? or to 
a physician, who should insist on the practice of 
bleeding, for the reason that he was too old to learn 
these new-fangled substitutes? If it is true that 
our profession have lost any of their influence upon 
the public mind, and any portion of their old-time 
monopoly of public honors, be sure that it is at- 
tributable to this inelastic and precedent-bound 
habit of thought. If our profession stand still and 
refuse to believe in the signs of the times, we shall 
meet the same fate as the man who persisted in 
believing that the general deluge was not going to 
be any thing more than a shower. 

Now, this work of the codifiers is one that has 
been demanded by public sentiment, and we believe 
by the sentiment of the vast majority of the bar. 
The only question is, has it been well done? If it 
is well done, adopt it; if not well done, do not dis- 
card it, but amend it. We would not deal so 
sweepingly with it as a venerable clergyman in New 
Hampshire many years ago proposed to deal with 
Odd-Fellowship. The old gentleman was solicited 
to make a prayer at the dedication of an Odd-Fel- 
lows’ Hall. He had heard of the Masons, but never 
of the Odd-Fellows, and accepted the invitation 
only after considerable hesitation. On the appointed 
day and hour he appeared, and all heads being 
bowed for a good half-hour prayer, he delivered 
himself thus: ‘‘Oh, Lord, we pray for—we know 
not what. If it be good, bless it; if it be bad, cuss 
it. Amen.” We have examined the Code of Reme- 
dial Justice with considerable care. It commends 
itself to our judgment as a comprelensive, exhaust- 
ive, coherent and methodical system. It meets the 
cordial approval of the chief author of the Code of 
Procedure, who, we should suppose, would have the 
best right to object to it. The radical changes are 
few; it is mainly a work of combination. Some 
faults in details there doubtless are, and of some of 
them we shall take occasion to speak at another 
time; but these are all easily susceptible of correc- 
tion. But meantime we hail the work as a boon to 
the legal profession of our day and to their success- 
ors. Perhaps thirty years hence it will be sup- 
planted; but we trust that if we are then living 
such a movement will not be decried simply be- 
cause it will necessitate a little fresh study on the 
part of the profession. 

Now, in closing for the present on this topic, we 
venture two assertions: First, that of the very few 
opponents of the Code of Remedial Justice not one 








in ten will even pretend that he has examined the 
work with any considerable attention, or that, if he 
does, he is liable to an indictment for false pre- 
tenses; and second, that any lawyer of five years’ 
standing and ordinary common sense can master the 
entire work in the usual leisure hours of one week. 


—_——___—_ 


NEW YORK STATE BAR ASSOCIATION. 


CONSTITUTION AND By-Laws OF THE NEw York 
STATE BAR ASSOCIATION, AS ADOPTED 
NOVEMBER 21, 1876. 


CONSTITUTION. 
I. 


Name.— This Association shall be called ‘‘ THz New 
York STATE BAR ASSOCIATION.” 


Ir. 


Object.—The Association is formed to cultivate the 
science of jurisprudence, to promote reform in the 
law, to facilitate the administration of justice, to ele- 
vate the standard of integrity, honor and courtesy in 
the legal profession, and to cherish a spirit of brother- 
hood among the members thereof. 


IIL. 

Members.— The Delegates and Alternates selected to 
attend the first meeting for the organization of the 
Association (November 21, 1876) are hereby declared 
to be members thereof, previded they shall, on or be- 
fore the Ist day of May, 1877, pay the admission fee 
and subscribe to this constitution (or otherwise in 
writing notify the Secretary of their acceptance of 
membership). 

Any member of the legal profession in good standing, 
residing or practicing in the State of New York, who 
shall have been at the bar of this State at least three 
years, may become a member by vote of the Associa- 
tion on open nomination, after a report of the Com- 
mittee on Admissions, or of the Executive Committee, 
upon recommendation of the Committee on Admis- 
sions; and on subscribing to this constitution (or 
otherwise in writing notifying the Secretary of his 
acceptance of membership) and within the period lim- 
ited by the by-laws, paying the admission fee and an- 
nual dues of the current year. The judges of the 
United States courts residing in this State, the judges 
of the Court of Appeals, and the several justices of 
the Supreme Court of this State, shall, during their 
respective terms of office, be honorary members of 
this Association. Other honorary members may be 
elected by the Association. 


IV. 

Officers.—The officers of the Association shall bea 
President, eight Vice-Presidents, one to be chosen 
from each judicial district, an Executive Committee, 
a Committee on Admissions, a Committee on Griev- 
ances. a Committee on Law Reform, a Committee on 
Prizes, a Committee on Legal Biography, a Recording 
Secretary, a Corresponding Secretary, and a Treasu- 
rer, all of whom shall for the period until the first 
day of January, eighteen hundred and seventy-eight, 
be elected at the meeting at which this constitution is 
adopted. And thereafter they shall be elected in the 





manner hereinafter prescribed: 
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Vv. 

President.—The President, or (in his absence) one 
of the Vice-Presidents, or (in the absence of all of 
them) one of the members, shall preside at all meet- 
ings of the Association. 

The President shall be ex officio a member of the 
Executive Committee. 





VI. 

Executive Committee.—The Executive Committee 
shall consist of twenty-four members, of whom three 
shall reside in, and be selected from each judicial dis- 
trict, and shall compose a District Executive Commit- 
tee thereof. 

This committee shall manage the affairs of the As- 
sociation, subject to the provisions of the consti- 
tution and by-laws, and shall be vested with the 
title to all its property as Trustees thereof, until the 
Association shall be incorporated, and when incorpor- 
ated shall have power to accept the act of incorpora- 
tion for and on behalf of the Association and all its 
members; and the Executive Committee shall make 
by-laws for the Association, subject to amendment by 
the Association. 

At meetings of the committee the member or mem- 
bers in attendance from each judicial district shall be 
entitled to three votes to be cast by bim or them, sep- 
arately or together, as he or they may determine. 
Each District Committee, under direction of the Gen- 
eral Committee, may exercise such of its powers in or 
for the district as from time to time shall be au- 
thorized by the General Committee, and such other 
powers as the constitution and by-laws shall vest in 
them. 

VIL. 

Committee on Admissions.—The Committee on Ad- 
missions shall consist of thirty-two members, of whom 
four shall reside in and be selected from each judicial 
district, and compose a District Committee on Admis- 
sions thereof, and each of whom shall have practiced 
law in this State at least ten years. 

The proceedings of this committee shall be deemed 
confidential and shall be kept secret, except so far as 
written or printed reports of the same shall be neces- 
earily and officially made to the Association. 


VII. 


Committee on Grievances.— The Committee on Griev- 
ances shall consist of twenty-four members, not more 
than three of whom shall reside in the same judicial 
district. 

This committee may receive and hear all complaints 
preferred by any member against any other member 
for misconduct in his relations to the Association, or 
in his profession, provided the same be in writing, 
plainly and specifically stating the matter complained 
of, and subscribed by the complainant. 

The committee may also at their discretion hear 
any specific complaint which may be made to them 
by any member in writing, affecting the interest of 
the legal profession, the practice of law, or the admin- 
istration of justice, and may report thereon to the 
Association, with such recommendations as they may 
dvem advisable. 

All complaints so made shall be considered and dis- 
posed of by the committee in the manner provided 
in the by-laws. 

The proceedings of this committee shall be deemed 
confidential and kept secret, except so far as written 








or printed reports of the same shall be necessarily and 
officially made to the Association. 


IX. 

Committee on Law Reform.—The Committee on 
Law Reform shall consist of twenty-four members, 
no four of whotn shall reside in the same judicial dis- 
trict. 

It shall be the duty of this committee to consider 
and report to the Association such amendments of the 
law as in their opinion should be adopted, also to 
scrutinize proposed changes of the law, and when 
necessary report upon the same, also to observe the 
practical working of the judicial system of the State, 
and recommend by written or printed report, from 
time to time, any changes therein which observation 
or experience may suggest. 

> a 

Committee on Prizes —The Committee on Prizes shall 
consist of so many members as the Association shall 
appoint from year to year. 

It shall be their duty to make rules for contests for 
such prizes as may be instituted by, or under the sanc- 
tion of the Association, and to examine and pass upon 
the merits of every original production offered in ac- 
cordance therewith. 


a 

Committee on Legal Biography.— The Committee on 
Legal Biography shail consist of so many members as 
the Association shall appoint from year to year. 

It shall be their duty to provide for the preservation 
among the archives of the Association of suitable 
written or printed memorials of the lives and charac- 
ters of distinguished deceased members of the bar of 
the State. 

XII. 

Standing Committee.— Every Standing Committee 
shall, at each stated annual meeting, report in writing 
“a summary of its proceedings since its last annual 
report (except such matters as the constitution or by- 
laws require to be kept secret), together with any sug- 
gestions deemed suitable and appertaining to its 
powers, duties or business. 

A general summary of all such annual reports and 
of the proceedings of the annual meetings shall be 
prepared and printed by and under the direction of 
the Executive Committee, together with the constitu- 
tion, by-laws (as then existing), names and residences 
of officers, standing committees and members of the 
Association, as soon as practicable after each annual 
meeting. 

XIII. 

Recording Secretary.— The Recording Secretary shall 
keep a record of the proceedings of all meetings of 
the Association, and discharge such other duties as 
shall be required of him by the Association. 


XIV. 
Corresponding Secretary.—The Corresponding Sec- 


retary shall (with the concurrence of the President) 
conduct the correspondeuce of the Association. 


XV. 

Treasurer.— The Treasurer shall collect and (by or- 
der of the Executive Committee) disburse the moneys 
of the Association, and discharge such other duties as 
shall be required of him by the Association. 

The Treasurer of this Association shall give security 
in such sum and in such form for the safe-keeping and 
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accounting for moneys of the Association coming to 
his hands, as shall be required by the Executive Com- 
mittee. 

XVI. 

Other Committees.— The Association may provide in 
its by-laws for other standing committees, and no 
matter shall be referred to a special committee which 
is relevant to the function of any standing commit- 
tee. 

XVII. 

Liabilities.— No officer, or committee, or other per- 
son, shall have power to make the Association liable 
for any debt amounting to more than one-half of the 
excess of money in the Treasurer’s hands, beyond 
that required to meet prior liabilities, nor to make 
any contract binding personally any member of the 
Association. 

XVIII. 

Meetings.— There shall be an annual meeting of the 
Association held at the city of Albany on the third 
Tuesday of November in each year, and such ad- 
journed meetings as the Association by a vote of three- 
fourths of all present may determine, and at any such 
adjourned meeting any business of the Association 
may be transacted, except the election of officers. 

Special meetings may be called at any time by the 
President or Executive Committee of their own mo- 
tion, and shall be called by the Secretary upon the 
request of fifty members, in writing, specifying 
the purpose thereof. At such special meeting no busi- 
ness shall be transacted except such as shall be speci- 
fied in the notice thereof. At every meeting of the 
Association the presence of fifty members shall be 
necessary to constitute a quorum. 


XIX. 


Fees.—The admission fee shall in all cases be $5, 
to be paid on signing the constitution. 

The annual dues of members shall be $5, and shall 
be payable yearly on or before the lst of May in each 
year. 

XX. 

Expulsion.— Any member may be suspended or ex- 
pelled for misconduct in his relations to the Associa- 
tion, or in his profession, after conviction thereof by 
such method of procedure as may be prescribed by the 
by-laws, and all interest in the property of the Asso- 
ciation, of persons ceasing to be members by expul- 
sion, resignation or otherwise, shall thereupon vest 
absolutely in the Association. 


XXI. 


Elections.— At the annual meeting in November, 
eighteen hundred and seventy-seven, and at each an- 
nual meeting thereafter, there shall be elected by bal- 
lot the officers of the Association for the year begin- 
ning with the first day of January next ensuing, and 
they will hold their offices until the first day of Jan- 
uary next succeeding the election of their successors. 

In case of a vacancy in any office it shall be filled by 
appointment by the Executive Committee, which, 
however, can appoint only a Vice-President to the 
office of President. 

XXII. 

Amendments.— This constitution shall go into effect 
immediately. It can be amended only by a two-thirds 
vote of the members present at a meeting of the Asso- 
ciation, after notice of the proposed amendment sub- 
scribed by at least ten members shall have been given 








at the next previous meeting, and notice of the same 
shall have been also given by the Secretary in the no- 
tices of the meeting, and by the vote of at least fifty 
members in favor of such amendment. 


BY-LAWS. 


I. 

Presiding Officers.—The President, and in his absence 
a Vice-President, shall preside at all meetings of the 
Association. If neither of these officers be present, a 
president pro tem. shall be chosen by and from the 
atteuding members. 

II. 

Order of Business.—At annual and adjourned meet- 
ings, after the appropriate opening thereof, the Order 
of Business will be: 

. Reading of the Minutes of the preceding meeting. 
. Nominations for Membership. 

. Report of Executive Committee. 

. Report of Treasurer. 

. Report of Committee on Admissions. 

. Election of Members. 

. Election of Officers. 

. Reports of other Standing Committees, 

. Reports of other Special Committees. 

10. Special Orders. 

ll. Miscellaneous Business. 

This Order of Business may be changed at any meet- 
ing by vote of a majority of the members present. 
And, except as otherwise provided by the Constitution 
or By-laws, the usual parliamentary rules and orders 
will govern the proceedings. 


III. 


Secretaries.—The Recording Secretary will keep a 
record of the proceedings of the Association, and of 
such other matters as may be directed by the Associa- 
tion to be placed on its files or record; will keep an 
accurate roll of officers and members, and notify officers 
and members of committees of their election or ap- 
pointment; will issue notices of all meetings, with a 
brief note, in case of special meetings, of the object 
for which they are called; will promptly furnish the 
Treasurer with the names of persons elected members, 
and will keep the seal of the Association. 

The Corresponding Secretary (with the concurrence 
of the President, when by the latter deemed expedient) 
will conduct the correspondence of the Association. 


IV. 


Treasurer.—The Treasurer will keep an accurate roll 
of the members; will notify members of their election; 
will collect, and under direction of the Executive Com- 
mittee, expend, deposit or invest the funds of the Asso- 
ciation; will keep regular accounts in books of the 
Association, which accounts shall be open to inspection 
by any member of the Executive Committee; and will 
report in writing at each stated meeting, and to the 
Executive Committee, as and when required by them, 
the financial condition of the Association. His report, 
at each annual meeting of the Association, shall exhibit 
a statement of receipts and expenditure for the year, 
and of outstanding obligations and appropriations, and 
an estimate of resources and expenditure for the ensu- 
ing year. And his accounts shall at all times be subject 
to examination and audit by the Executive Committee 
and by the Association, or by a Special Committee 
appointed for that purpose. 
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¥. 


Executive Committee. —The Executive Committee, 
subject to the control of the Association and within 
the limits of power prescribed by the Constitution and 
By-laws, may make such provision and regulations and 
take such action as shall by them be deemed necessary 
or proper for conduct of the affairs and protection and 
disposition of the property of the Association. 

There will be a meeting of the committee on the 22d 
day of November, 1876, and an annual meeting thereof 
at the city of Albany, on the day preceding each annual 
meeting of the Association, and such other meetings 
as they may appoint, and representatives from five 
Judicial Districts, or seven members, will be a quorum 
for the transaction of business. They shall choose 
from their number a chairman and secretary, and each 
district Executive Committee shall choose from their 
number a chairman thereof; and they shall keep a 
record of their proceedings and report the same at each 
stated meeting of the Association with such recom- 
mendations as they may deem advisable. 

Under regulations to be prescribed by the committee, 
they may provide for action, upon any subject or class 
of subjects, through correspondence, whereby the vote 
of the various district committees can be certified by 
the respective chairmen thereof, to the secretary, but 
no resolution so acted upon shall be regarded or entered 
as a resolution of the committee, unless it receives the 
certified approval of at least five of the District Com- 
mittees. 

Subject to control of the General Committee and 
under regulations prescribed by them, their powers, in 
any matter or matters pertaining only to a district, 
may be exercised by the District Committee of such 
district, which committee, subject to the like control 
and regulation, may also call meetings of the members 
of the Association, residing and practicing within the 
district, to consider of such matters. 

VI. 

Committee on Admissions.—The Committee on Ad- 
missions will meet at the city of Albany, on the 12th 
day of December, 1876, and on the day preceding each 
annual meeting of the Association, and at such other 
times and places as they may appoint, and seventeen 
members will be a quorum for the transaction of busi- 
ness. They shall choose from their number achairman 
and secretary,and each District Committee shall choose 
from their number a chairman thereof. Candidates for 
membership must be proposed in the district where 
they reside or practice, by written proposal, signed by 
one or more members of the Association residing in 
such district (neither of whom is a member of the Com- 
mittee on Admissions). The proposal must be sub- 
mitted to the District Committee of such district, and 
will state the name of the candidate, his place of resi- 
dence and of business, the time of his admission, and 
such particulars as may best make known his character 
and professional status. And each District Committee, 
in acordauce with regulations prescribed by the 
General Committee, will examine into the qualifica- 
tious of every candidate so proposed to them, and will 
transmit to their secretary such proposals as they 
recommend for admission. 

The General Committee may provide for action on 
such reports, and may authorize their secretary to 
mark, as approved by them, and transmit to the 
Executive Committee any name having the unanimous 
approval of a District Committee. 





The proceedings of the committee and of each Dis- 
trict Committee shall be secret and confidential, except 
as so communicated between the committees or to 
members thereof, or as publicity is required under the 
Constitution. 

VIL. 

Election of Members.—A vote of the Association, 
when taken upon candidates for membership, shall be 
by ballot, and one negative vote in every four shall ex- 
clude the candidate. 

No person so excluded shall be again proposed within 
oue year thereafter, nor be voted upon by the Execu- 
tive Committee. And ifany person elected does not, 
within three months after notice thereof, pay his ad- 
mission fee and dues and sign the Constitution and 
By-laws, or, by letter to the secretary, authorize him 
to affix his name thereto, he shall be regarded as having 
declined to become a member. 


VIII. 

Non-payment of Dues.—If any member fails to pay 
his yearly dues, within one month after the Ist day of 
May when the same become payable, it will be the duty 
of the Treasurer to serve upon him personally, or by 
mail, a copy of this By-law and notice that, unless the 
same are paid within one month thereafter, the default 
will be reported to the Executive Committee, which 
may, by order, without further notice, cause the name 
of such member to be stricken from the rolls, and his 
membership and all rights in respect thereof will 
thereupon cease. But upon his written application, 
satisfactorily explaining the default, and upon payment 
of all dues to the date thereof, the Executive Commit- 
tee shall have power to remit the penalty of this 
By-law. -_ 

The Committee on Grievances.—The Committee on 
Grievances shall choose from their number a chairman 
and secretary, and shall meet on the day preceding 
each annual meeting of the Association, and at such 
other times as they may appoint. And twelve mem- 
bers will be a quorum for transaction of business. 

Whenever a complaint is presented to the committee 
the chairman will refer the same to a sub-committee of 
not less than three members of the committee residing 
in the district where the person complained of resides, 
or an adjoining district, and thesecretary wil trans- 
mit to them the complaint and notice of such refer- 
ence. 

If the sub-committee, to whom a complaint is so 
referred, shall be of opinion that the matters alleged 
are of sufficient importance, they will cause to be served 
upon the person complained of acopy of the complaint, 
together with not less than ten days’ notice of the time 
and place of investigation, which notice shall also state 
the names of such sub-committee, and they will cause 
a similar notice to be served on the complainant. The 
answer or defense to such complaint must be in 
writing. At the time and place so appointed (or to 
which the hearing may be adjourned), the sub-commit- 
tee will proceed to consider the case upon the com- 
plaint and, if an answer is so interposed, upon such 
answer and the evidence. Upon the hearing, each 
party may appear personally and by counsel, who must 
be members of the Association. Witnesses shall vouch 
for the truth of their statements on their word of 
honor. And if witnesses summoned by or under 
authority of the sub-committee are members of the 
Association, a refusal or neglect to obey the summons 
may be reported to the Association for its action. 
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The sub-committee, after hearing the case, 
transmit the pleadings and evidence and their conclu- 
sions thereupon to the secretary, whose duty it shall 
be to submit the same to the committee at the next 
meeting thereof. The committee will thereupon pro- 
ceed to consider the same, and may hear the parties 
and their counsel, and make their decision, or may 
refer the matter for further investigation to the same 
or another sub-committee. And if, upon considera- 
tion, they find the complaint or any material part of 
it to be true, they will so report to the Association, 
with their recommendation in the premises. And, in 
their discretion, upon request of either party, they may 
also report the evidence or any portion thereof. 

The Association will take such action on the report 
as they shall see fit. But no member shall be expelled 
unless by vote of at least two-thirds of the members 
present and voting. 





x. 

General Powers and Duties of Committees. — Except 
as otherwise expressly provided by the Constitution 
and By-laws, each committee will have power to fill 
vacancies in their number; to adopt regulations for 
their own government and procedure; to declare a 
vacancy after three successive absences of a member; 
to impose and collect fines for non-attendance of their 
members, and provide the disposal of such fines; and 
to order and arrange for the convenient transaction of 
business and discharge of their duties by correspond- 
ence, or through sub-committees or otherwise. 

The chairman of each committee will have power to 
call a meeting thereof, on due notice, and the secretary 
of the committee ora secretary of the Association shall 
by like notice call a meeting, on the requisition in 
writing of at least five members of the committee, or 
of the President of the Association. 

Under direction of each committee the secretary 
thereof will keep their records and minutes, and pre- 
pare and transmit the reports required by the Cousti- 
tution. 

XI. 

Amendment of By-luws.—These By-laws may be 
amended, at any stated meeting of the Association, by 
vote of two-thirds of those present, provided that 
thirty days previous notice in writing of the proposed 
amendment shall have been given to the Executive 
Committee, and also to the chairman of the committee 
(if any) specially affected thereby. 

>- —— 
THE “POST GRADUATE PRIZE.’ 
7. following is the communication relating to a 
**Post Graduate Prize,’”’ which was presented to 
the State Bar Association, and referred to the Com- 
mittee ou Prizes: 

The undersigned, recognizing the importance of con- 
tinuing legal study subsequent to admission to the 
bar, and desiring to stimulate excellence in the legal 
profession, do establish, under the name of the ‘ Post 
Graduate Prize,’’ an annual prize of two hundred and 
fifty dollars, to be paid whenever there shall be at least 
five competitors for said prize, to that member of the 
bar of the State of New York, of not less than five 
years’ standing, who shall produce and make the best 
legal thesis, argument, oration or work upon such sub- 
ject as shall from year to year be designated by the 
New York State Bar Association, upon the award of a 
committee to be annually appointed by that associa- 
tion, and pursuant to rules which such association 


will 





may adopt in respect to the offer and award of said 

prize. 

And we severally, and not jointly, promise to pay 
on demand, to the treasurer of the said association, 
the sum of ten dollars annually, in each and every 
year, during a term of five years, in which there shall 
be at least five competitors for said prize, for the pur- 
pose of furnishing the money for this prize, with lib- 
erty to others desiring to join in this institution to 
perpetuate the prize by subscribing either in exchange 
for, or in succession to, the obligation of any one of us 
herein. 

Witness our hands, at the city of New York, this 21st 
day of November, in the year of our Lord one thou- 
sand eight hundred and seventy-six. 

Elliott F. Shepard, John K. Porter, Clarkson N. 
Potter, John Winslow, Isaac P. Martin, Algernon 
8S. Sullivan, Wm. Allen Butler, Julian T. Davies, 
Robert Sewell, Artemus H. Holmes, William P. 
Dixon, Hamilton Odell, Noah Davis, Enoch L. 
Fancher, Hooper C. Van Vorst, George M. Van 
Hoesen, F. R. Coudert, E. W. Stoughton, B. F. 
Dunning, Charles Tracey, Geo. H. Yeaman, Geo. 
Shea, Wheeler H. Peckham, Delano C. Calvin, 
Charles A. Rapallo. 

Oo 


BANKRUPT LAW AND THE STATE 
COURTS. 


THE 





SUPREME COURT OF THE UNITED “—— OcTO- 
BER TERM, 1876. 

CLAFLIN, Plaintiff in Error, v. HOUSEMAN, Assignee 
in Bankruptcy of D. B. Comstock and VAN E. 
YOUNG. 

Under the Bankrupt Act of 1867 the assignee might sue in 
the State courts to recover the assets of the bankrupt, 
no exclusive jurisdiction being given to the courts of 
the United States. Whether such exclusive jurisdic- 
tion is given by the Revised Statutes, quere. 

The laws of the United States are as much the law of the 
land in any State as State laws are; and although, in 
their enforcement, exclusive jurisdiction may be given 
to the Federal courts, yet where such exclusive juris- 
diction is not given, or necessarily implied, the State 
courts, having competent jurisdiction in other respects, 
may be resorted to. 

In such cases the State courts do not exercise a new juris- 
diction conferred upon them, but their ordinary juris- 
diction, derived from their constitution under the State 
law. 

is error to the Supreme Court of the State of New 
York. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

This action was brought in May, 1872, in the New 
York Supreme Court, county of Kings, by Julius 
Houseman, as assignee in bankruptcy of Comstock 
and Young, against Horace B. Claflin, under the 35th 
section of the Bankrupt Act, to recover the sum of 
$1,935.57 (with interest), being the amount collected by 
Claflin on a judgment against the bankrupts, recov- 
ered within four months before the commencement of 
proceedings in bankruptcy. The ground of the action, 
as stated in the complaint, was, that they (the bank- 
rupts) suffered the judgment to be taken by default, 
with intent to give Claflin a preference over their 
other creditors, at atime when they were insolvent, 
and when he knew, or had reasonable cause to believe 
that they were insolvent, and that the judgment was 
obtained in fraud of the bankrupt law. The defend- 
ant demurred to the complaint, assigning as cause, 
first, that the court had no jurisdiction of the subject 
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of the action; secondly, that the complaint did not 
state facts sufficient to constitute a cause of action. 
Judgment was rendered for the plaintiff on the 13th 
day of January, 1873, and was subsequently affirmed, 
both by the General Term of the Supreme Court and 
by the Court of Appeals. This judgment is brought 
here by writ of error, under the act of 1867, which su- 
persedes the 25th section of the Judiciary Act. 

The point principally relied on by the plaintiff in 
error is, that an assignee in bankruptcy cannot sue in 
the State courts. It is argued that the cause of action 
arises purely and solely out of the provisions of an act 
of Congress, and can only be prosecuted in the courts 
of the United States, the State courts having no juris- 
diction over the subject. It is but recently settled 
that the several District and Circuit Courts of the 
United States have jurisdiction, under the bankrupt 
law, of causes arising out of proceedings in bankruptcy 
pending in other districts. There had been much 
doubt on the subject, but it was finally settled at the 
last term of this court in favor of the jurisdiction. 
Lathrop v. Drake, 91 U. 8. Rep. 516. Had the decision 
been otherwise, as for a long period was generally sup- 
posed to be the law, assignees in bankruptcy, if the 
position of the plaintiff in error is correct, would have 
been utterly without remedy to collect the assets of 
the bankrupt in districts other than that in which the 
bankruptcy proceedings were pending. Neither the 
State courts nor the Federal courts could have enter- 
tained jurisdiction. The Revised Statutes, whether 
inadvertently or not, have made the jurisdiction of 
the United States courts exclusive in “all matters and 
proceedings in bankruptcy.’’ (Sec. 711.) Whether this 
regulation will or will not affect the cognizance of 
plenary actions and suits, it is not necessary now to 
determine. At all events. the question of such cogni- 
zance must be met in this case, and being important in 
the principles involved, would require much deliberate 
cousideration, had it not been already in effect decided 
by the court. 

In the opinion of the court in Lathrop v. Drake, it 
was taken for granted and stated that the State courts 
had jurisdiction (p. 518); but as the question was not 
directly involved in that case, it was more fully con- 
sidered in Lyster v. Guff, 91 U. S. R. 521, and it was 
there decided that a State court is not deprived of 
jurisdiction of a case by the bankruptcy of the defend- 
ant, but may proceed to judgment without noticing 
the bankruptcy proceedings if the assignee dves not 
cause his appearance to be entered, or proceed against 
him if he dues appear. If there were any thing in the 
Constitution to incapacitate the State courts from 
taking cognizance of causes after the bankruptcy of 
the parties, as the constitutional argument of the 
plaintiff in error supposes, the proceedings in bank- 
ruptey would ipso facto determine them. But on this 
subject, in Lyster v. Guff, the court say: ‘It is a mis- 
take to suppose that the bankrupt law avoids of its 
own force all judicial proceedings in the State or other 
courts, the instant one of the parties is adjudged a 
bankrupt. There is nothing in the act which sanctions 
such a proposition.’’ Again, ‘the debtor of a bank- 
rupt, or the man who contests the right to real or per- 
sonal property with him, loses none of those rights by 
the bankruptcy of his adversary. The same courts re- 
main open to him in such contests, and the statute has 
not divested those courts of jurisdiction in such ac- 
tions. If it has, for certain classes of actions, conferred 
a jurisdiction for the benefit of the assignee in the 








Circuit and District Courts of the United States, it is 
concurrent with, and does not divest that of the State 
courts.”” (Pp. 525, 526.) 

The same conclusion has been reached in other 
courts, both Federal and State, which hold that the 
State courts have concurrent jurisdiction with the 
United States courts of actions and suits in whicha 
bankrupt or his assignee is a party. See Samson vy. 
Burton, 4 Bankr. Reg. 1; Payson v. Dietz, 8 id. 193; 
Gilbert v. Priest, id. 159; Stevens v. Mechanics’ Sav- 
ings Bank, 101 Mass. 109; Cook v. Whipple, 55 N. Y. 
150; Brown v. Hall, 7 Bush, 66; Mays v. Man. Nat. 
Bank, 64 Penn. 74. There are contrary cases, it is 
true, as Brigham v. Claflin, 31 Wis. 607; Voorhees v. 
Frisbie, 25 Mich. 476, and others; but we think that 
the former cases are founded on the better reason. 

The assignee, by the 14th section of the Bankrupt 
Act (R. 8., § 5046), becomes invested with all the 
bankrupt’s rights of action for property, and actions 
arising from coutract, or the unlawful taking or de- 
tention of, or injury to property, and a right to sue for 
the same. The actions which lie in such cases are 
common-law actions, ejectment, trespass, trover, as- 
sumpsit, debt, etc., or suits in equity. Of these ac- 
tions and suits the State courts have cognizance. 
Why should not an assignee have power to bring them 
in those courts as well as other persons? Aliens and 
foreign corporations may bring them. The assignee 
simply derives his title through a law of the United 
States. Should not that title be respected by the State 
courts? 

The case is exactly the same as that of the Bank of 
the United States. The first bank, chartered in 1791, 
had capacity given it ‘‘tosueand besued * * * in 
courts of record, or any other place whatsoever.”’ It 
was held in The Bank v. Deveaux, 5 Cranch, 61, that 
this did not authorize the bank to sue in the courts of 
the United States without showing proper citizenship 
of the parties in different States. The bank was obliged 
to sue in the State courts. And yet here was a right 
arising under a law of the United States, as much so 
as can be affirmed of a case of an assignee in bank- 
ruptcy. The second bank of the United States had 
express capacity ‘‘to sue and be sued in all State 
courts having competent jurisdiction, and in any Cir- 
cuit Court of the United States.’”’ In the case of Os- 
born v. The Bank, 9 Wheat. 738, 815, it was objected 
that Congress had no authority to enable the bank to 
sue in the Federal courts merely because of its being 
created by an act of Congress. But the court held 
otherwise, and sustained its right to sue therein. No 
question was made of its right to sue in the State 
courts. 

Under the bankrupt law of 1841, with substantially 
the same provisions on this subject as the present law, 
it was held that the assignee could sue in the State 
courts. Ew parte Christie, 3 How. 318, 319; Nugent v. 
Boyd, id. 426; Wood v. Jenkins, 10 Metc. 583. 

Other analogous cases have occurred, and the same 
result has been reached, the general principle being, 
that where jurisdiction may be conferred on the United 
States courts, it may be made exclusive, where not so, 
by the Constitution itself; but if exclusive jurisdic- 
tion be neither express nor implied, the State courts 
have concurrent jurisdiction whenever, by their own 
constitution, they are competent totake it. Thus, the 
United States itself may sue in the State courts, and 
often does so. If this may be done, surely, on the 
principle that the greater includes the less, an officer 
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or corporation created by United States authority 
may be enabled to sue in such courts. Nothing in the 
Constitution, fairly considered, forbids it. 

The general question whether State courts can exer- 
cise concurrent jurisdiction with the Federal courts in 
cases arising under the Constitution, laws and treaties 
of the United States, has been elaborately discussed, 
both on the bench and in published treatises, some- 
times with a leaning in one direction, and sometimes 
in the other, but the result of these discussions has, in 
our judgment, been, as seen in the above cases, to af- 
firm the jurisdiction where it is not excluded by ex- 
press provision, or by incompatibility in its exercise, 
arising from the nature of the particular case. 

When we consider the structure and true relations 
of the Federal and State governments, there is really 
no just foundation for excluding the State courts from 
all such jurisdiction. 

The laws of the United States are laws in the several 
States, and just as much binding on the citizens and 
courts thereof as the State laws are. The United 
States is not a foreign sovereignty as regards the sev- 
eral States, but is a concurrent, and, within its juris- 
diction, paramount sovereignty. Every citizen of a 
State is a subject of two distinct sovereignties, having 
concurrent jurisdiction in the State —concurrent as to 
place and persons, though distinct as to subject- matter. 
Legal or equitable rights acquired under either system 
of laws may be enforced in any court of either sover- 
eignty, competent to hear wud determine such kind of 
rights, and not restrained by its constitution in the 
exercise of such jurisdiction. Thus, a legal or equi- 
table right acquired under State laws may be prose- 
cuted in the State courts, and also, if the parties reside 
in different States, in the Federal courts. So rights, 
whether legal or equitable, acquired under the laws of 
the United States, may be prosecuted in the United 
States courts, or in the State courts competent to de- 
cide rights of the like character and class, subject, 
however, to this qualification: that where a right 
arises under a law of the United States, Congress may, 
if it see fit. give to the Federal courts exclusive juris- 
diction. See remarks of Mr. Justice Field in The 
Moses Taylor, 4 Wall. 429, and Story, J., in Martin v. 
Hunter’s Lessee, 1 Wheat. 334; and of Mr. Justice 
Swayne in Ex parte McNeil, 13 Wall. 236. This juris- 
diction is sometimes exclusive by express enactment, 
and sometimes by implication. If an act of Congress 
gives a penalty toa party aggrieved, without specify- 
ing a remedy for its enforcement, there is no reason 
why it should not be enforced, if not provided other- 
wise by some act of Congress, by a proper action ina 
State court. The fact that a State court derives its 
existence arid functions from the State laws is no rea- 
son why it should not afford relief, because it is sub- 
ject also to the laws of the United States, and is just 
as much bound to recognize these as operative within 
the State as it is to recognize the State laws. The two 
together form one system of jurisprudence which con- 
stitutes the law of the land for the State; and the 
courts of the two jurisdictions are not foreign to each 
other, nor to be treated by each other as such, but as 
courts of the same country, having jurisdiction partly 
different and partly concurrent. The disposition to 
regard the laws of the United States as emanating from 
a foreign jurisdiction is founded on erroneous views of 
the nature and relations of the State and Federal goy- 
ernments. It is often the cause or the consequence of 


an unjustifiable jealousy of the United States govern- 





ment, which has been the occasion of disastrous evils 
to the country. 

It is true, the sovereignties are distinct, and neither 
can interfere with the proper jurisdiction of the other, 
as was so clearly shown by Chief Justice Taney in the 
case of Ablemun v. Booth, 21 How. 506; and hence the 
State courts have no power to revise the action of 
the Federal courts, nor the Federal the State, except 
where the Federal Constitution or laws are involved. 
But this is no reason why the State courts should not 
be open for the prosecution of rights growing out of 
the laws of the United States, to which their jurisdic- 
tion is competent, and not denied. 

A reference to some of the discussions to which the 
subject under discussion has given rise may not be out 
of place on this occasion. 

It was fully examined in the 82d number of The 
Federalist by Alexander Hamilton with his usual 
analytical power and far-seeing genius; and hardly 
an argument or a suggestion has been made since 
which he did not anticipate. After showing that 
exclusive delegation of authority to the Federal govern- 
ment can arise only in one of three ways, either by 
express grant of exclusive authority over a particular 
subject; or by a simple grant of authority with a sub- 
sequent prohibition thereof to the States; or, lastly, 
where an authority granted to the Union would be 
utterly incompatible with a similar authority in the 
States, he says that these principles may also apply to 
the judiciary as well as the legislative power. Hence 
he infers that the State courts will retain the jurisdic- 
tion they then had unless taken away in one of the 
enumerated modes. But as their previous jurisdiction 
could not by possibility extend to cases which might 
grow out of, and be peculiar to the new Constitution, 
he considered that, as to such cases, Congress might 
give the Federal courts sole jurisdiction. ‘I hold,” 
says he, ‘‘ that the State courts will be divested of no 
part of their primitive jurisdiction, further than may 
relate to an appeal; and I am even of opinion that in 
every case in which they were not expressly excluded 
by the future acts of the national legislature, they will, 
of course, take cognizance of the causes to which those 
acts may give birth. This I infer from the nature of 
judiciary power, and from the general genius of the 
system. The judiciary power of every government 
looks beyond its own local or municipal laws, and in 
civil cases lays hold of all subjects of litigation between 
parties within its jurisdiction though the causes of 
dispute are relative to the laws of the most distant 
part of the globe. * * * When, in addition to this, we 
consider the State governments and the national 
governments, as they truly are, in the light of kindred 
systems, and as parts of ONE WHOLE, the inference 
seems to be conclusive that the State courts would 
have concurrent jurisdiction in all cases arising under 
the laws of the Union, where it was not expressly 
prohibited.” 

These views seem to have been shared by the first 
Congress in drawing up the judiciary act of September 
24, 1789; for, in distributing jurisdiction among the 
various courts created by that act, there is a constant 
exercise of the authority to include or exclude the 
State courts therefrom; and where no direction is 
given on the subject, it was assumed, in our early judi. 
cial history, that the State courts retained their usual 
jurisdiction concurrently with the Federal courts 
invested with jurisdiction in like cases. 

Thus, by the judiciary act, exclusive cognizance was 
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given to the Circuit and District Courts of the United 
States of all crimes and offenses cognizable under the 
authority of the United States, and the same to the 
District Courts, of all civil causes of admiralty and 
maritime jurisdiction; of all seizures on water under 
the laws of impost, navigation, or trade of the United 
States, and of all seizures on land for penalties and 
forfeitures incurred under said laws. Id. Concurrent 
jurisdiction with the State courts was given to the 
District and Circuit Courts of all causes where an alien 
sues fora tort only in violation of the law of nations 
or a treaty of the United States; and of all writs at 
common law where the United States are plaintiffs; 
the same to the Circuit Courts, where the suit is 
between a citizen of the State where the suit is brought, 
and a citizen of another State, where an alien is a party, 
etc. Here, no distinction is made between those 
branches of jurisdiction in respect to which the Con- 
stitution uses the expression ‘all cases’’ and those in 
respect to which the term “all’’ is omitted. Some 
have supposed that wherever the Constitution declares 
that the judicial power shall extend to “all cases,’’ — 
as, all cases in law and equity arising under the Con- 
stitution, laws and treaties of the United States; all 
cases affecting ambassadors, etc., the jurisdiction of 
the Federal courts is necessarily exclusive; but that 
where the power is simply extended ‘to controver- 
sies’’ of a certain class —as, “ coutroversies to which 
the United States is a party,’’ etc., the jurisdiction of 
the Federal courts is not necessarily exclusive. But 
no such distinction seems to have been recognized by 
Congress, as already seen in the judiciary act. And 
subsequent acts show the same thing. Thus, the first 
patent law for securing to inventors their discoveries 
and inventions, which was passed in 1793, gave treble 
damages for an infringement, to be recovered in an 
action on the case founded on the statute in the Cir- 
cuit Court of the United States, “‘ or any other court 
having competent jurisdiction,’’ meaning, of course, 
the State courts. The subsequent acts on the same 
subject were couched in such terms with regard to the 
jurisdiction of the Circuit Courts, as to imply that it 
was exclusive of the State courts; and now it is express- 
ly made so. - See Patent Acts of 1800, 1819, 1836, 1870, 
and R. 8. U.8., 8711; Parsons v. Barnard, 7 Johus. 
144; Dudley v. Mayhew, 3 Comst. 14; Elmer v. Pennel, 
40 Me. 434. 

So with regard to naturalization, a subject necessa- 
rily within the exclusive regulation of Congress, the 
first act on the subject, passed in 1790, and all the sub- 
sequent acts give plenary jurisdiction to the State 
courts. The language of the act of 1790 is ‘‘ any com- 
mon-law court of record in any one of the States,” 
etc. 1Stat. 103. The act of 1802 designates *“ the Su- 
preme, Superior, District or Circuit Court of some one 
of the States, or of the Territorial districts of the 
United States, or a Circuit or District Court of the 
United States.’’ 2 Stat. 153. 

So by acts passed in 1806 and 1808, jurisdiction was 
given to the county courts along the northern fron- 
tier, of suits for fines, penalties, and forfeitures under 
the revenue Jaws of the United States. 2 Stat. 354, 489. 


And by act of March 3, 1815, cognizance was given to 
State and county courts generally of suits for taxes, 
duties, fines, penalties, and forfeitures arising under 
the laws imposing direct taxes and internal duties. 
3 Stat. 244. 

These instances show the prevalent opinion which 
existed, that the State courts were competent to have 








jurisdiction in cases arising wholly under the laws of 
the United States; and whether they possessed it or 
not, in a particular case, was a matter of construc- 
tion of the acts relating thereto. It is true that the 
State courts have, in certain instances, declined to 
exercise the jurisdiction conferred upon them; but 
this does not militate against the weight of the general 
argument. See United States v. Lathrop, 17 Johns. 4. 
See especially the able dissenting opinion of Mr. Jus- 
tice Platt, id. 11. 

It was indeed intimated by Mr. Justice Story, obiter 
dictum, in delivering the opinion of the court in Mar- 
tin v. Hunter’s Lessee, 1 Wheat. 334-337, that the State 
courts could not take direct cognizance of cases aris- 
ing under the Constitution, laws and treaties of the 
United States, as no such jurisdiction existed before 
the Constitution was adopted. This is true as to juris- 
diction depending on United States authority; but 
the same jurisdiction existed (at least to a certain ex- 
tent) under the authority of the States. Inventors 
had grants of exclusive right to their inventions be- 
fore the Constitution was adopted, and the State courts 
had jurisdiction thereof. The change of authority 
creating the right did not change the nature of the 
right itself. The assertion, therefore, that no such 
jurisdiction previously existed must be taken with 
important limitations, and did not have much influ- 
ence with the court when a proper case arose for its 
adjudication. Houston v. Moore, decided in 1820, 5 
Wheat. 1, was such a case. Congress, in 1795, had 
passed an act for organizing and calling forth the 
militia, which prescribed the punishment to be in- 
flicted on delinquents, making them liable to pay a 
certain fine to be determined and adjudged by a court 
martial, without specifying what court martial. The 
legislature of Pennsylvania also passed a militia law 
providing for the organization, training and calling 
out the militia, and establishing courts martial] for the 
trial of delinquents. The law in many respects ex- 
actly corresponded with that of the United States, 
and as far as it covered the same ground was for that 
reason held to be inoperative and void. Houston, a 
delinquent under the United States law, was tried by 
a State court martial; and it was decided that the 
court had jurisdiction of the offense, having been con- 
stituted, in fact, to enforce the laws of the United 
States whieh the State legislature had re-enacted. But 
the decision (which was delivered by Mr. Justice 
Washington) was based upon the general principle that 
the State court had jurisdiction of the offense, irre- 
spective of the authority, State or Federal, which 
created it. Not that Congress could confer jurisdic- 
tion upon the State courts, but that these courts might 
exercise jurisdiction on cases authorized by the laws 
of the State and not prohibited by the exclusive juris- 
diction of the Federal courts. Justices Story and 
Johnson dissented; and, perhaps, the court went fur- 
ther, in that case, than it would now. The act of Con- 
gress having instituted courts martial, as well as pro- 
vided a complete code for the organization and calling 
forth of the militia, the entire law of Pennsylvania 
on the same subject might well have been regarded as 
void. Be this as it may, it was only a question of 
construction; and the court conceded that Congress 
had the power to make the jurisdiction of its own 
courts exclusive. 

In Cohens v. Virginia, 6 Wheat. 415, Chief Justice 
Marshall demonstrates the necessity of an appellate 
power in the Federal judiciary to revise the decisions 
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of State courts in cases arising under the Constitution 
and laws of the United States, in order that the con- 
stitutional grant of judicial power, extending it to all 
such cases, may have full effect. He says: ‘‘ The pro- 
priety of intrusting the construction of the Constitu- 
tion and laws made in pursuance thereof, to the judi- 
ciary of the Union, has not, we believe, as yet been 
drawn in question. It seems to beacorollary from 
this political axiom, that the Federal courts should 
either possess exclusive jurisdiction in such cases, or a 
power to revise the judgment rendered in them by the 
State tribunals. If the Federai and State courts have 
concurrent jurisdiction iu all cases arising under the 
Constitution, laws and treaties of the United States, 
and if a case of this description, brought in a State 
court, cannot be removed before judgment, nor re- 
vised after judgment, then the construction of the 
Constitution, laws and treaties of the United States is 
not confided particularly to their judicial department, 
but is confided equally to that department and to the 
State courts, however they may be constituted.” 

See the subject further discussed in 1 Kent’s Com. 
395, etc.; Sergeant on the Constitution, 268; 2 Story on 
the Const., § 1748, etc.; 1 Curtis’ Com., §§ 119, 134, ete. 

The case of Teal v. Felton was a suit brought in the 
State court of New York against a postmaster for neg- 
lect of duty to deliver a newspaper under the postal 
laws of the United States. The action was sustained 
by both the Supreme Court and Court of Appeals of 
New York, and their decision was affirmed by this 
court. 1 Comst. 537; 12 How. 292. We do not see 
why this case is not decisive of the very question un- 
der consideration. 

Without discussing the subject further, it is suffi- 
cient to say that we hold that the assignee in bank- 
ruptcy, under the Bankrupt Act of 1867, as it stood 
before the revision, had authority to bring a suit in 
the State courts wherever those courts were invested 
with appropriate jurisdiction, suited to the nature of 
the case. 

The judgment is affirmed. 

> 
FINANCIAL LAW. 

N the case of Oldman v. Broome, decided October 25, 
1876, by the Supreme Commission of -Ohio, it is 
held that where a joint note is signed by the principal 
aud by one as his surety, and is intrusted by the surety 
to the principal without limit on his authority, such 
surety thereby impliedly authorizes the principal to 
obtain such additional sureties or guarantors as may 
be required to make the paper available for the pur- 
poses intended by the original makers; and the sureties 
or guarantors so obtained may stipulate the terms of 
their liability as between themselves and prior parties. 
One who thus signs such note, at the request of the 
principal debtor, to enable him to use it as intended, 
without the knowledge of the prior surety, and without 
auy agreement or understanding with him to the con- 
trary, may stipulate with the principal debtor, and 
make it a condition of his signing that he signs as sure- 
ty of the prior parties, and not as surety with the prior 
surety. Such stipulation need not be in writing, and 
parol] evidence is admissible to show an express con- 
tract to that effect, or facts and circumstances that 

will raise an implied contract. 

The Supreme Court of Missouri, in the case of Mat- 
thews v. Skinner, reported 8 Monthly Western Jurist, 
889, hold that under the Act of Congress (Rev. Stat. 





U.8., p. 908; see §§ 5136, 5137), a national banking 
association has no power to take a deed of trust on real 
estate as security for a contemporaneous loan; and it 
has no powers not conferred by Congress. An injunce- 
tion will lie to prevent a sale by the bank under the 
deed. Corporations have only such powers as are 
specially given by their charters, or are necessary to 
carry into effect some specified power; and the mode 
of procedure prescribed by the terms of the grant must 
be strictly pursued. Any other exercise of power is 
ultra vires. 

The United States Cireuit Court for the Eastern Dis- 
trict of Missouri, in the case of The St. Louis Nat. Bank 
(and other national banks) v. Papen, that by the pro- 
vision in the National Banking Act (Rev. Stat., § 5219), 
which permits the States to authorize all the shares 
held in national banks by any person to be included in 
the valuation of his personal property, and to be as- 
sessed at the place where the national bank is located, 
subject to the restriction ‘that the taxation shall not 
be at a greater rate tian is assessed upon other moneyed 
capital in the hands of individuals,’’ Congress has lim- 
ited the States to taxation upon the shares in national 
banks, as distinguished from taxation of the banks eo 
nomine upon their property or capital. A State can- 
not evade the restrictions of the act by requiring the 
value of the property of the bank to be added to the 
value of the shares otherwise ascertained, and thus 
produce an unfavorable discrimination in the taxation 
of bank shares. The court also held, as to the Mis- 
souri Tax Act, that as regards national banks, section 35 
of the Revenue Act of that State may be construed as 
intended to impose a tax upon the shares only in such 
banks at their actual cash value, to be estimated by the 
taxing officers upon an inquiry inter alia into the ac- 
tual value of the property of the banks, so far as it 
imparts or confers a value upon the shares. 

In the case of Mabie v. Johnson. recently decided at 
the General Term of the New York Supreme Court 
for the Third Department, the action was upon a note 
reading thus: ‘Guilford, Nov. 29, 1870. For one 
Hinckley Knitting Machine, warranted, I promise to 
pay J. H. Wells or bearer thirty dollars, one year from 
date, with use. Daniel Johnson.’ Plaintiff bought 
this note for a valuable consideration, without notice, 
before maturity. At the trial, defendant offered to 
prove a breach of warranty, but the evidence was ex- 
cluded. The court, at General Term, say that the 
appearance in the note of the word “ warranted’’ was 
not sufficient notice to a purchaser of the note in good 
faith, before maturity, to put him upon inquiry as to 
the terms of the warranty, and make him take the 
note, subject to the equities between the original par- 
ties. Notice to purchasers must be plain and unam- 
biguous. Mere negligeuce on their part will not defeat 
their rights. 

——__ > 


RECENT AMERICAN DECISIONS. 


COURT OF APPEALS OF MARYLAND.* 
ARBITRATION. 

1. Award to be binding must be unanimous.— Where 
matters of dispute are submitted to arbitration, the 
award to be binding must be concurred iu by all of the 
arbitrators, unless it be otherwise provided in the sub- 
mission. Harryman v. Harryman. 

2. Dissension among arbitrators.— Where, from a 





*From advance sheets of volume 43 of Maryland Re- 
ports. 
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dissension among arbitrators, the award fails, the refer- 
ence is at an end unless renewed by agreement of the 
parties, and the court has no power, unless given by 
statute or the agreement of the parties, to appoint 
new arbitrators; and ordinarily it has no power to re- 
fer the matter back to the same arbitrators, after 
setting aside their award, unless such power be one of 
the terms of the submission. Ib. 

3. When agreement in submission will not be enforced. 
— A clause in a submission to arbitrators providing that 
“in the event of either of the parties disputing the 
validity of the award, or moving the court to set it, 
or any part of it, aside, the court shall have power to 
remit the matters referred, or any of them, to the re- 
consideration and determination of the arbitrators 
making such award,” is unavailing, where the arbitra- 
tors do not agree, as it would be utterly futile to re- 
mit the matters of reference to the same arbitrators, 
when it is apparent that they do not agree and that 
the reference must ultimately fail. Ib. 


BANKRUPTCY. 


Title vested in trustee under State insolvent law not 
diverted by discharge in bankruptey.—T. O’D. in March, 
1840, applied for the benefit of the insolvent laws, and 
obtained his discharge in January, 1841. In March, 
1842, he applied for the benefit of the bankrupt law of 
the United States, which went into effect on the Ist of 
February previous, and obtained his final discharge in 
August, 1842. The list of debts furnished by the 
bankrupt did not include any filed in the insolvency 
proceedings, and the assets of the insolvent being in- 
sufficient to pay the creditors named in the insolvency 
proceedings, balances of their claims remained unsat- 
isfied at the time of the filing of the petition in bank- 
ruptey. In 1843, T.O’D., as heir at law, became enti- 
tled to an interest in certain lands. In October, 1861, 
M. T. G. was appointed trustee in the insolvency pro- 
ceedings, and as such trustee, conveyed T. O’D.’s in- 
terest in the lands to L. W. G. and EF. W. T., who took 
possession. Afterward, in May, 1864, T. O’D. con- 
veyed all his interest in said lands to E. T. L. in trust, 
who brought ejectment against L. W. G. and E. W. T. 
Held, (1) that the title to the lands devolved upon the 
insolvent trustee under the act of 1834, chapter 293, 
section 2. (2) That the discharge of the insolvent un- 
der the bankrupt law did not defeat the title of the 
insolvent trustee. Lavender’s Lessee v. Gosnell. 

INSURANCE. 

Fire policy, construction of condition in: failure to 
disclose incumbrances.— A policy of insurance against 
fire contained the condition that, ‘if the interest of 
the assured in the property be any other than the en- 
tire, unconditional and sole ownership of the prop- 
erty, for the use and benefit of the assured, it must be 
so represented to the company, and so expressed in 
the written part of this policy, otherwise the policy 
shall be void.”’ Held, that under this condition the 
failure to represent and have so expressed in the writ- 
ten part of the policy, the fact that incumbrances by 
way of mortgage existed upon the insured building at 
the time of the insurance did not avoid the policy. 
Clay F. and M. Stock Ins. Co. v. Beck. 

LUNACY. 

1. Presumption of sanity and insanity: burden of 
proof in cases of lunacy: power of the courts in cases of 
lunacy. — Before inquisition found, an alleged non 


compos mentis must be presumed to be sane, but when 
shown to be otherwise under the commission, it is 





necessary to furnish proof of her recovery. The au 
thority of the court ceases upon her restoration to 
sanity. Greenwade v. Greenwade. 

2. Power of courts as to care of lunatics.— The foun 
dation of the jurisdiction of the courts is made to de 
pend upon the fact of the party being non compos 
mentis. Without such fact, however, the party may 
be of weak or feeble mind, the courts will not under- 
take to exercise their authority and dispose of the per- 
son and estate. However the courts may under spe- 
cial circumstances protect the person and estate of the 
weak-minded without a previous inquest and proof 
of unsoundness, their power to divest the citizen of 
his personal freedom and the control of his property, 
is of an extraordinary and delicate nature, and never 
to be exercised without the precautions demanded by 
the law. Ib. 

LIMITATION OF ACTION. 

1. Action to recover the value of goods sold.— A dec- 
laration contained the common counts for goods sold 
and delivered, and two special counts setting forth 
specially an agreement by the defendant with the 
plaintiff to purchase goods at an appraised value, and 
upon the completion of the valuation to give his note 
for the amount so to be ascertained, payable in ninety 
days, with interest from the day of sale, and setting 
forth also the performance of their part of the agree- 
ment by the plaintiffs, but that ‘* the defendant refused 
and still doth refuse to execute said note, and refused 
and still doth refuse to pay for the said goods,” although 
the plaintiffs, with the kuowledge of the defendant, 
were ready and offered to comply with their part of 
the agreement as specifically set forth in the dec- 
laration. The suit was brought more than three years 
after the sale, but within three years from the maturity 
of the note, which, it was alleged, the defendant agreed 
to execute. Upon limitations pleaded to the action, it 
was held, that the suit was to be regarded as an action 
for the value of the goods and not simply for a breach 
of the contract by the defendant in refusing to execute 
the note, and was, therefore, brought in time to save the 
statute. Appleman v. Michael. 

2. Measure of damages.— No principle involved in 
the action of asswmpsit is sustained by a greater force 
of authority, than that where there has been a special 
contract, the whole of which has been executed on the 
part of the plaintiff, and the time of payment on the 
other side has passed, a suit may either be brought on 
the special contract, or a general assumpsit may be 
maintained; and in the latter case the measure of dam- 
ages will be the rate of recompense fixed by the spe- 
cial contract. Ib. 

——_>_—__ 
BOOK NOTICES. 


A Treatise on the Pleadings in Suits in the Courts of Chancery 
by English Bill. By John Mitford, Esq. (the late Lord 
Redesdale.) With the Notes of George Jeremy, Esq., 
and additional Notes by Jonah W. Smith, B. C. L., of 
Lincoln’s Inn, Esq., Barrister it Law. Supplemented by 
an Introduction, Dissertations on Parties to Suits in 
Equity, Pleadings in Suits in Equity, Practice in Suits 
in Equity, with Forms of Proceedings in Equity, and 
Notes, and the Practice in Equity in the United States 
Courts. By Samuel Tyler, LL. D., Professor in the Law 
Department of Columbian University at Washington, 
D. C.; Author of the “* Maryland Simplified Pleading; | 
an Edition of “Stephen on Common Law Pleading ; 
“Memoir of Chief Justice Taney,” etc. New York: 
Baker, Voorhis & Co., 1876. 


i distinction between law and equity is fast dis- 

appearing under the codes of procedure which 
have been adopted in this country aud England. Law is, 
so to speak, adding to itself equity. Yet the peculiar 
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rules which have been the outgrowth of the two 
departments of practical jurisprudence still exist and 
will probably exist while the body of law accepted by 
the Anglo-Saxon race remains in force. Therefore, a 
good work on equity jurisprudence or procedure will 
always find acceptance among the profession. Among 
works upon that branch of the law already issued, that 
of Mitford has long occupied a leading place. The 
first edition was published in England in 1782. By 
1814, it had in that country passed through four 
editions. In this country, previous to the present 
volume, six editions have been issued. This indicates 
the high reputation of the work. The present edition 
contains not only the original treatise, but a large 
amountof independent matter nearly equal to that, 
pertaining to the same general subject. The work of 
Mitford treated of pleadings only; the additions by 
Professor Tyler cover the titles of Parties and Prac- 
tice, having reference to the law adopted in the Ameri- 
can courts. He also contributes an introduction which 
deals with the progress made in equity law since the 
time of its inception, and an appendix contain- 
ing rules of practice for the courts of equity of 
the United States. This portion of the work will be 
found of peculiar value to those practicing in the 
Federal courts and in the courts of those States where 
the Chancery Court remains as a separate tribunal. 
Even in those States where the Code has obtained a 
footing, the work will not be without value, for the 
Code has very largely adopted the rules of equity 
practice and pleading. The additions of Professor 
Tyler are thoroughly worthy of the original work. The 
volume contains a number of forms, and, so far as the 
original work is concerned, is fairly indexed, but it 
lacks what no legal elementary book should be with- 
out, a table of cases cited. The mechanical execution 
of the book is good. 


Reports of Cases Argued and Determined in the Supreme 
Court of the State of Kansas. By W. C. Webb, Reporter. 
Vol. XV. Containing Cases Decided at the July Term, 
1875 Topeka, Kansas: Geo. W. Martin, Kansas Pub- 
lishing House, 1876. 

The court of last resort of a State should contain a 
larger number than three upon its bench. While three 
may be enough to secure a decision one way or another, 
there is not as much weight to their opiirion as there 
would be tothe opinion of a larger number. And 
when the court is divided upon the reversal of a de- 
cision by a lower court, we can have very little confi- 
dence in the correctness of the final conclusion, for 
the reason that the judges who have passed upon the 
matter are equally divided, only the losing party has 
not happened to have the judges favoring him in one 
court together. But some of the States have deemed 
it best to have a small final appellate court, and their 
conclusion will, probably, not be altered by any thing 
we may say. The present volume of Kansas Reports 
seems to be carefully prepared, and it contains a fair 
number of cases of general value. Among these are 
the following: Wheeler v. Brady, p. 26, holds that the 
law of Kansas allowing women to vote at school dis- 
tricts is valid, and women may vote. City of Inde- 
pendence v. Truvalle, p. 70, decides that an ordinance 
of acity authorizing a city marshal to kill dogs run- 
ning at large and allowing him $1 for each dog killed, 
is not ultra vires, and the city is liable in an action for 
dogs killed. In regard to the attempt of the city to 
“Tt sometimes hap- 


erxcape payment, the court say: 





pens that municipal corporations, as well as individ- 
uals, believe that it is eminently legal to incur obliga- 
tions, but manifestly illegal to fulfillthem. This is a 
kind of frugal respect for law eminently beneficial to 
those who can successfully exercise it, but not so con- 
genial to those who must innocently suffer by it.” 
This suggestion is worth the consideration of debtors 
everywhere. Smith v. City of Leavenworth, p. 81, in- 
volves the question of negligence on the part of a city, 
and is the only case on negligence in the book. Grunt 
v. Pendery, p. 236, decides a case arising under the 
statute of frauds. Spencer v. Joint School District No. 
6, etc., p. 259, decides that a public school-house can- 
not be rented to a religious society against the will of 
a tax payer in the district. Douglas v. McFadin, p. 
336, decides that where one had agreed to board a per- 
son for a year, the circumstance that the boarder had 
a loathsome disease which was concealed from the 
other, was a sufficient excuse for refusing to fulfill the 
contract. Melhnert v. Thieme, p. 368, holds that cir- 
cumstances which will excuse a party from attending 
atrial may not excuse an attorney in the suit. City 
of Leavenworth v. Booth, p. 627, is a case concerning 
the right of taxation of insurance companies by cities, 
and is the only case affecting such companies in the 
volume. The book is fairly indexed, and well printed 
and bound. 


——_.—__—_—— 
COURT OF APPEALS DECISIONS. 


| following decisions were handed down in the 
New York Court of Appeals on Tuesday, Novem- 
ber 28, 1876: 

Motion for reargument denied, with $10 costs— 
Central City Savings Inst. v. Walker.— Judgment 
affirmed, with costs — Bailey v. Bergen; Cotton v. 
Fox; Barteau v. Phoenix Ins. Co.; Kalbfleisch v. Kalb- 
fleisch; Ginna v. Second Avenue R. R. Co.— Judg- 
ment reversed and new trial granted, costs to abide 
event — Victory v. Baker.— Orders of General and 
Special Terms reversed and proceedings remitted to 
the Supreme Court, to the end that it may proceed and 
consider the application on its merits— Hewlett v. 
Wood. Order granting new trial affirmed and judg- 
ment absolute for respondent on stipulation, with 
costs — Ryall v. Kennedy.— Judgment reversed and 
judgment ordered declaring the child of C. F. Ward 
entitled to the fund in controversy, to the exclusion 
of the widow, costs of all parties to be paid out of the 
fund — Murdock v. Ward. Appeal dismissed, with 
costs— Vanwort v. Stillman; Liddell v. Paton.—— 
Order affirmed, with costs — McLean v. Heald; Roeb- 
lin v. Duncan; Baylis v. Scudder. 








—_——— 
NOTES. 


N the case of Negley v. Jeffers, the Supreme Commis- 
sion of Ohio decide that a plaintiffin a pending action 
does not divest himself of his interest therein, nor of 
the right to prosecute the same, by his voluntary 
application to become bankrupt. Unless he is ad- 
judged a bankrupt his rights in the subject-matter of 
the action are not transferred or affected. —— The 
Supreme Court of Wisconsin, in the case of Hees y. 
Murphy, hold that a bequest to “* The Roman Catholic 
Orphans,” etc., and giving the bishop of the diocese, 
who is appointed executor, power to sell the property 
and use the proceeds for the use of the beneficiaries, is 
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void for uncertainty. The doctrine of cy pres is a 
doctrine of prerogative or sovereign function and not 
strictly a judicial power. The courts of Wisconsin 
have not succeeded to the jurisdiction over charities 
which the chancellor of England possesses by virtue 
of the royal prerogative and the cy pres power. 


John Manson Bixby, formerly a well-known lawyer 
of New York city, and Jater a novelist of some reputa- 
tion, died at his residence in the city mentioned on 
the 21st ult., aged 76 years. —— The Right Hon. James 
Whiteside, Lord Chief Justice of the Court of Queen's 
Bench in Ireland, died on the 25th ult., at the age of 
68 years. He was born in the county of Wicklow, Ire- 
land, educated at Trinity College, Dublin, and called 
to the Irish bar in 1830. He was elected to the House 
of Commons in 1851, and remained a member until 
1859. He held the offices of Solicitor-General of Ire- 
land and Member of the Privy Council for Ireland, 
and was elevated to the judiciary in 1865. He wasa 
writer of historical works of some reputation. 


In Blackmore, administratrix, v. Toronto Street Rail- 
way Company, recently decided by the Court of Queen’s 
Bench of Ontario, the action was for negligently 
causing the death of plaintiff's intestate. The deceased, 
a boy selling newspapers, got on a street railway car at 
the rear end and passed through the car to the front 
platform, where the driver was standing. He stepped 
to one side behind the driver, and fell off or disappeared 
from the car, there being no step on that side, and was 
killed by the car running over him. He had said just 
before that he was going on some distance further in 
the car, and the conductor, at the time, stated that he 
had reported the want of a step to the owners of the 
railway, but it had not been attended to. There was 
plenty of room in the car, but it was proved that pas- 
seugers were always allowed to stand on the platform. 
lt was not shown that the deceased had either paid or 
been asked for his fare, but it appeared that newsboys 
were allowed to enter the cars to sell newspapers with- 
out being charged. The court held that, unless the 
deceased was upon the cars as a passenger, on a con- 
tract of carriage express or implied, and not as a mere 
licensee or volunteer, he had no right of action against 
the defendants for the absence of the step, which was 
no breach of duty to him, but must take the car as he 
found it; and that upon the evidence he must be taken 
to have been a licensee only. 


A statue of Daniel Webster was unveiled on Satur- 
day, Nov. 25, in Central Park, New York. It is by 
Thomas Ball, and was presented to New York city by 
Mr. Gordon W. Burnham. Including the pedestal, it 
weighs 125 tons, and cost $30,000.—— A juryman ina 
Pennsylvania court asked to be excused from serving 
on a jury on the ground that “he was a saved sinner, 
and could not sit in judgment on his fellow men.” 
The court admitted the novelty of the claim, but 
wouldn’t excuse him. —— A private letter from Lon- 
don says that E. D. Winslow, the Massachusetts 
forger, is still living near the Strand, and occasionally 
visits Bowles’ American Exchange. He has a beard, 
and looks like his former self, but he evidently feels 
nis position acutely, and says that his mental suffering 
in prison was terrible. ——It is said that a number of 
Members of Congress have already signified their in- 





tention to offer amendments to the Constitution of 
the United States for the purpose of avoiding in future 
the difficulties and dangers now attending the election 
of President. —-A curious custom still maintained 
at Bavarian executions is that of the clerk of the court 
breaking a black wand and throwing the fragments at 
the feet of the criminal. This is symbolical that his 
life is to be violently and suddenly terminated. It 
was done afew weeks since at Munich. The execu- 
tions are not public. 


The case of Citizens’ Bank v. Richmond, recently de- 
cided by the Supreme Judicial Court of Massachusetts, 
involved a serious question. It was a suit to recover 
on a note made by Lucius W. Pond, of Worcester. It 
appears that, in August, 1875, Pond applied to the de- 
fendant to indorse the note, being a note for $500, and 
the defendant indorsed it for Pond’s accommodation. 
Pond thereupon, by the use of chemicals, rendered in- 
visible the words “five hundred” and the figures 
**500,”’ and wrote over them the words * two thousand” 
and the figures ‘* 2,000.’’ Pond then procured the plain- 
tiffs bank, in the ordinary course of business, to dis- 
count the note, and the bank did so, being entirely 
innocent of the fraud. Before this note became due, 
Pond was arrested and imprisoned for a large number 
of similar transactions. The plaintiff's bank, after the 
maturity of the note, applied to the writing, which set 
forth the amount for which the note was given, a solu- 
tion of nutgalls, and this application revealed that the 
change had been made from $500 to $2,000. The de- 
fendant was present and did not object when the nut- 
gall was applied. The note was demanded and pro- 
tested as a note for $500 and not $2,000, and the 
defendant was duly notified as an indorser by two 
notices, one treating the note as $500, aud another as a 
note for $2,000. The case was tried in the Superior 
Court of Worcester county, and the court ruled that 
the plaintiff could not recover, and the plaintiff alleged 
exceptions. The Supreme Court has given judgment 
for the defendant, holding that ** the defendant never 
made the note for $2,000, which was the only one that 
the plaintiff accepted.”’ 

Judge Green, cf the Second District, Washington 
Territory, may fairly claim to be considered the most 
cautious occupant of the bench extant. A case re- 
cently came before him in which an Indian was 
charged with the murder of another nomad, who was 
amedicine man. The defendant’s wife had been very 
ill, and labored under the firm conviction that the 
medicine man had bewitched her. The husband went 
to the medicine man and requested the release of his 
wife from the spell which was killing her. The de- 
mand was refused by the reputed wizard, who further 
said that the woman was in his power and would die 
the next day. Upon this the busband very naturally 
killed him. The defense took the ground that a belief 
in witchcraft was sanctioned by the Bible, and wa3 
common all the world over. The judge, in charging 
the jury, observed that he did not feel at liberty to as- 
sume that there was no such thing as witchcraft; that 
he would not take upon himself to deny the possibility 
of the enchantment of the sick woman; and that as 
the defendant believed it to be his duty to save his 
wife by killing the medicine man, it was proper for 
the jury to find a verdict of not guilty, which they ac- 
cordingly did, to the confusion of all future medicine 
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CURRENT TOPICS. 

F there is any one thing which favorably dis- 

tinguishes the Anglo-Saxon people, it is the high 
respect they have always paid to the law as ex- 
pounded by their superior courts. The judicial 
office, too, has always been held in especial honor, 
neither the legislative nor the executive receiving 
the same degree of regard. This preference has not 
resulted from the superior position occupied by the 
judiciary, for both the legislative and the executive 
departments have ranked higher injthe political scale, 
but it has been the consequence of a belief in the 
integrity of those chosen for judges. In Great 
sritain, while charges of corruption and trickery 
have frequently been made against members of the 
parliament, and not seldom against those occupying 
influential positions in the cabinet, for nearly two 
hundred years no insinuation of dishonesty has ap- 
peared against a judge of the higher courts, and, in 
fact, so far us the common-law courts are concerned, 
there never was, previous to that time, more than 
two or three judges in reference to whom exception 
has been taken. Indeed, in England the ermine has 
been no unmeaning symbol. For six generations 
the shadow of suspicion has not rested upon its 
wearers, The traditional respect for the bench has 
been to nearly as great a degree cherished on this 
side the ocean; and, while there have been excep- 
tions, our judiciary, as a body, have shown themselves 
worthy of it.. No matter how much legislative and 
executive officials may have been suspected and de- 
nounced, the confidence of the people in the highest 
Federal tribunal has been unshaken. Not that the 
decisions of that body have been universally ac- 
cepted as correct law, but the motives leading to 
them have been believed to be pure. The general 
integrity of the judiciary has been the redeeming 
feature of our political system. Even where men 
have been chosen from among those active in politi- 
cal life, they have, as a rule, maintained the high 
standard. There have been exceptions in localities, 


but they have not been numerous enough to affect 
the general feeling of regard toward the judiciary. 


Vor. 14.— No. 24. 





It is proposed by prominent politicians, asa way out 
of the presidential election muddle, that the votes of 
electors for president be canvassed by the Supreme 
Court, and that the constitution be amended so as 
to authorize such action. We sincerely hope that 
no such step may be taken. At present the Supreme 
Court stands high in the respect of the people, and 
every one has confidence in the purity of the mo- 
tives influencing its members. But let it be brought 
into the conflicts of politics, whether as an arbitra- 
tor or otherwise, and the high regard which is felt 
for it will no longer remain. It is an old saying 
that one cannot touch pitch without defilement, and 
the same may be said in regard to political strife. 
No matter how pure and exalted the individual, the 
moment he becomes involved in a contest for public 
office, he is charged with every kind of wrong, and 
whether the charges be true or false, they have the 
effect to stain his reputation, and no vindication will 
completely efface the stain. If the Supreme Court 
takes part in politics, those not satisfied with its de- 
cision will impeach the motives leading to such de- 
cision, and many will be led to believe that proper 
motives did notinfluenceit. Then, too, the tempta- 
tion to do wrong will often be very great, and there is 
danger that it may some time be strong enough to 
influence even our highest tribunal, and if such 
should be the case, we would be well on the way 
toward a destruction of constitutional government. 
We have a court of last resort above the shadow of 


suspicion. Let us keep it so. 


A strange story is told in the New York papers of 
a citizen of New York, by the name of Brown, who 
became insolvent in 1870. Among his creditors was 
the firm of Denniston, Westfield & Co., who recov- 
ered judgment against him for a considerable 
amount. The debtor was several times examined upon 
supplementary proceedings, but it being perceived 
nothing could be reached, the matter was dropped. 
In December, 1875, on account of ill health, Brown 
went to Bermuda. Immediately upon reaching 
there he was arrested in a suit brought upon the 
New York judgment. Having no defense to the 
action, he confessed judgment and was imprisoned 
thereon, under the laws of Bermuda. There being 
no hope of the debtor’s paying any thing, the pro- 
ceedings were looked upon at Bermuda as oppressive, 
and a bill was introduced into the legislature to 
abolish the law authorizing his imprisonment. This 
bill was ur;zed by the governor and approved of by the 
entire community, but was defeated by the efforts 
of the attorney-general, who was also attorney for 
plaintiffs in the suit. An attempt was then made 
to procure the release of Brown upon a certificate of 
discharge in bankruptcy, but this was also de- 
feated, and an appeal to the State department of the 
United States also proved unavailing. Having ex- 
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hausted all legal means, the defendant broke jail 
and took to sea in a small boat. A rigid search 
was made for him by the civil authorities of Ber- 
muda, but he succeeded in reaching this country. 
It is said that during the two hundred and fifty 
years that the law has been in force in Bermuda, no 
arrest of this character has been made, and the ap- 
plication of it in this instance called forth the uni- 
versal condemnation from the press and people 
there. 


Congress has reconvened, but the session bids 
fair to be unproductive of any important legislation. 
The message of the president makes very few sug- 
gestions in regard to changes in the law, the natu- 
ralization laws being about the only ones pointed 
out as standing in need of legislative action. One 
matter, however, is particularly pressed, namely, the 
need of defining the status of American women who 
may marry foreigners, and of children born of Ameri- 
can parents in a foreign country. The president re- 
quests the establishment of a tribunal having power 
to hear and pass upon claims by aliens against the 
government. Other governments are, as he says, in 
advance of ours upon this question. The president 
refers to the international tribunal established in 
Egypt, and hopes that the jurisdictional questions 
which have arisen there may be settled, and the 
court fulfill the purpose of its creation. 


If the telegraph speaks truly this government has 
acceded to the position of England in regard to ex- 
tradition, and that country will no longer afford a 
shelter for our criminals. This will prove of ad- 
vantage to both nations —to us by the removal of 
an inducement to crime, which the circumstance 
that the offender could easily place himself out of 
reach of punishment certainly was, and to Great 
Britain by enabling her to prevent an undesirable 
addition to her population. The requirement that 
was demanded by England, in addition to what the 
former treaty contained, that an extradited per- 
son should be tried only for the offense for which he 
was given up, must have met the approval of all who 
looked at the matter without regard to the cireum- 
stance that it involved a controversy between this 
country and another. But the arguments of two or 
three leading jurists, added to the outpourings of 
newspaper patriotism, led the public astray, and 
many believed that a gross outrage had been per- 
petrated upon us by Great Britain. The excitement 
caused by the refusal to surrender Winslow, how- 
ever, quickly died away, and we believe that, by 
this time, the great body of thinking people among 
us see that an important principle underlies the 
action that was then complained of, a principle 
whose abandonment would do away with the right 
of asylum which has been strenuously upheld by our 
government at all times. 





Among the legislative acts which we hope will, in 
time, be found upon the statute-book of every State, 
is one abolishing or modifying the law of usury. 
This law, the product of a dark age, and, to some 
extent, of religious prejudice, seems, in varied forms, 
to have been accepted in this country, and to have 
been kept in force, notwithstanding the reason, if 
there ever was one, for its existence has long since 
disappeared. In this State the law is of the most 
odious character. Not only does the one agreeing 
to take more than the legal rate of interest become 
liable to lose the whole debt, but even innocent par- 
ties are liable to suffer, and, in addition thereto, the 
taking of usury is made a misdemeanor, punishable 
by fine and imprisonment. But with an inconsist- 
ency which is, perhaps, not remarkable, the taking 
of excessive interest from a corporation is permitted, 
and a class of corporations are substantially allowed 
to take it from any one, or at least do not become 
liable to the same penalties denounced against 
others who take it. It is notorious that the result 
of all this is not to protect the needy debtor, but to 
merely add more to the burden he has to bear. One 
compelled to borrow money has to pay not only the 
rate of interest proper to the security he offers, but 
an additional sum to compensate for the risk of a 
violation of law. The only ones who can derive 
benefit from the usury law are the dishonest; the 
unfortunate, honest man is never helped. 


The English Court of Criminal “Appeals has just 
decided a case, which, in point of the importance 
of the questions involved, the length and learning 
of the arguments and judgments, the diversity of 
judicial opinion evoked, and the narrow majority by 
which the accused was let go free, has hardly a 
parallel in legal annals. The case was The Queen v. 
Kuhn, and was popularly known as the Franconia 
Case. The prisoner was indicted for manslaughter, 
and was convicted. His crime consisted in the neg- 
ligent management of the steamship Franconia, by 
reason of which she collided with the Strathclyde, 
sinking her and drowning a passenger on board. 
The Franconia was a German vessel, the Strathclyde 
an English vessel; both were on a voyage, and were 
on the high sea, within three miles of the English 
coast. The defendant took objection to the juris- 
diction of the court, on the ground that he was a 
foreigner, and that the act was done on the seas and 
on board a foreign vessel, not availing itself of the 
hospitality of England, but passing from one foreign 
port to another. On the side of the Crown it was 
contended that, inasmuch as both vessels were, at 
the time of the collision, within three miles of the 
English coast, the offense was within the realm of 
England, and also that, as the person injured was, 
at the time, on board an English vessel, the offense 
was in fact committed on an English ship. A ma- 
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jority of the judges (Cockburn, C. J., Kelly, C. B., 
Bramwell, J. A., Sir R. Phillimore, Lush, J., Pol- 
lock, B., and Field, J.) held that, though a State 
had dominion within the distance of three miles 
from low-water mark, yet that such a dominion was 
merely for purposes of defense and security, and 
did not warrant the assumption of criminal jurisdic- 
tion in respect of peaceable foreign vessels passing 
over those waters. Of the minority, Lord Cole- 
ridge, C. J., and Denman, J., decided for the 
Crown on both the points raised, viz.: as to the 
three miles being within the jurisdiction, and also 
as to the act having been committed on board a 
British vessel; while Brett, J. A., and Amphlett, 
B., founded their judgments on the first point alone. 
Grove, J., held that either point was sufficient to 
sustain a conviction, and Lindley, J., elected to 
rest his opinion on the question of jurisdiction 
within the three-mile zone, at the same time express- 
ing the view that there was some judicial authority 
for the contention that the uct was done on board a 
British vessel, though he did not feel satisfied on 
the matter. 





The agitations of the last four weeks demonstrate 
conclusively that whatever may be the best way to 
elect a president, the present method of selecting 
electors to cast the vote is not such. Various expe- 
dients are suggested to overcome the difficulty, some 
of which would probably be satisfactory if there 
was the slightest chance of using them. It is pro- 
posed to submit the choice to the people directly, and 
give to the candidate receiving the largest popular 
vote the election. This would be acceptable to more 
people than any other plan, but there is no chance 
of a sufficient number of States acquiescing in it to 
secure its enactment. The small States have a dis- 
proportionate weight in the selection of a chief 
magistrate at the present time, and they could not 
be induced to part with the influence they possess, 
nor, indeed, ought they to be asked to do so. A 
plan more likely of acceptance is to allow the people 
in each State to vote directly for president, and 
allow the State the same vote as is now given by the 
electors. Of course in a close canvass there would 
be difficulties as there is now, but one very annoying 
part of the machinery of election would be removed. 





NOTES OF CASES. 

T= case of Windgate v. Neidlinger, 50 Ind. 520, 

holds that while a payment in counterfeit notes 
which pass as currency amounts in law to no pay- 
ment, and does not satisfy the debt when the per- 
son receiving such payment has not forfeited his 
right to have recourse by his delay and negligence, 
yet a person who receives currency in payment from 
one who makes the payment in good faith, is re- 
quired to use diligence to ascertain whether it is 
genuine, and if it is discovered to be counterfeit, to 





return it within a reasonable time after such dis- 
covery, or, if it cannot be returned, to give notice 
of its character. In this case the appellant, in pay- 
ment for produce, in February, paid the respondent 
a $50 counterfeit United States treasury note, be- 
lieving the same to be genuine. The respondent 
kept this note until August following, when he 
offered it at a bank, and first learned its character. 
The court held that the respondent had, by his neg- 
ligence, lost his right of recourse against the appel- 
lant. The court follow Atwood v. Cornell, 15 Am. 
Rep. 219. See, also, Story on Contr., § 411; Ed- 
wards on Bills, 205. According to the com- 
mon law, the taker of counterfeit money, inno- 
cently paid, cannot claim recourse. Shep. Touch. 
140; Wade’s Case, 5 Co. 114. See, also, Cambridge 
v. Allenby, 6 B. & C, 373, where a party who kept 
broken bank bills seven days without action was 
estopped. The same court which decided the prin- 
cipal case held, in Samuels v. King, 50 Ind. 527, 
that where plaintiff received from defendant a 
counterfeit bill in December, and kept it until Jan- 
uary 24th following, when he paid it to a third 
party, who returned it to him, he had, by his delay 
to ascertain whether the bill was genuine, lost his 
right of recourse to defendant. See, also, Owenson 
v. Morse, 7 Term Rep. 64; Puckford v. Maxwell, 6 
id. 52; Markle v. Hatfield, 2 Johns. 455; Gilman v. 
Peck, 11 Vt. 516; Houghton v. Adams, 18 Barb. 545. 





In the case of Merchants’ Nat. Bank of St. Louis 
v. Sells, decided at the November term, 1876, of the 
St. Louis, Mo., Court of Appeals, the question arose 
as to the liability of one, who identifies an indi- 
vidual as the payee of a draft to enable him to re- 
ceive payment, to answer for a mistake. The facts 
were these: A stranger presenting himself at the 
plaintiff bank, and requesting the payment of a draft 
to one J. H. B., whom he represented himself to be, 
was told by the teller that he must first be identi- 
fied. Shortly after he returned with the defend- 
ant’s clerk, who had been sent by the defendant to 
identify the stranger, and stated this to the teller: 
“This is J. H. B.; it is all right; he (the defend- 
ant) knows him.” Relying upon this, the teller 
paid the money to the stranger, who turned out to 
be an impostor. Defendant was honestly mistaken, 
and acted in good faith. The court held that he 
was not liable as a guarantor, or subject to an action 
for deceit. The leading case involving the question is 
Pasley v. Freeman, 3 T. R. 51. There the person 
making the false representation was held liable on 
the ground that he intended to do an injury thereby. 
See, also, Hyre v. Dunsford, 1 East, 318; Haycraft 
v. Creary, 2 id. 92; Ormson v. Huth, 14 M. & W. 
651; Russell v. Cranch, 7 Cranch, 70; Lord v. 
Goddard, 13 How. 198; Young v. Covill, 8 Johns. 
23; Espy v. First Nat. Bk. of Cincinnati, 18 Wall. 
604; Litchfield v. Hutchinson, 117 Mass, 195. 
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“SEXUAL LITIGATION.” 


Na recent remarkable breach of promise case in 
the city of New York, an eminent counselor 
spoke of his antagonist as standing without a peer 
in the field of ‘sexual litigation.” The phrase is a 
striking one, apt to describe a peculiar erotic class 
of legal contests which seems to be growing and 
flourishing quite rankly in these days. Although 
America is justly denominated the paradise of 
woman; although woman in our country is accorded 
a remarkable amount of personal consideration, and 
has attained an unprecedented degree of legal in- 
dependence, yet it would seem, from the number 
and the prominence of cases involving infringe- 
ments of the sexual relations, that the serpent had 
invaded this Eden, and a very large-sized serpent at 
that. To read our newspapers one would think 
that there was such a thing as a war of sexes, as 
well as of races, going on in our land. It is really 
startling to note the rapes, abortions, seductions, 
criminal conversations, breaches of promise of mar- 
riage, divorces, bigamies, and murders, the filthy 
details of which crowd the columns of the news- 
papers, and are eagerly paraded for the delectation of 
a sensation-loving public. This matter is becoming 
so gross that a prudent father of a family seriously 
dreads to see his young children scanning the daily 
journal. We are by no means certain that some 
editors would not find it profitable to issue an ex- 
purgated edition for family reading, like the ex- 
purgated family Shakespeare prepared by the late 
judicious Mr. Bowdler. Eras repeat themselves, and 
we seem now to be living over again the time when 
it was a matter of nearly every-day occurrence for 
the virtuous British jury to award several thousand 
pounds damages against the betrayer of domestic 
innocence, at the inflammatory appeals of Counselor 
Phillips and others of that sort. We were about to 
say the Platonic year of such cases had come round, 
but reflection instructed us that such a year as this 
could hardly be called Platonic. It is quite the 
fashion for goody people to groan over the ‘‘de- 
generacy” and “demoralization” of our bar; but 
we would seriously ask, if our bar has become de- 
generate, what shall we say of our citizens at large? 
What is to be said for the delicacy and virtue of a 
community, which, for six months, gloated over 
the prurient details of the great Beecher-Tilton 
scandal case; thought the accounts of the gallant 
Colonel Baker's charge upon an unprotected young 
woman in an English railway carriage, the most en- 
tertaining reading of the day; and just now is roll- 
ing the Martinez-Del Valle case as a sweet morsel 
under its tongue? What shall be said for the cur 
rent American woman, who eagerly parades her 
own shame and crime in order to get money? In 
ancient Athens, when the advocate of the fair and 
frail Phryne could not otherwise move the jury in 


, 





her behalf, he stripped the robe from her shoulders, 
and exposed her beautiful form to the gaze of the 
assemblage, and the appeal was effectual. The 
modern American woman voluntarily bares her own 
moral nakedness to the court, and believes that the 
spectacle will gain her sympathy and a verdict. 
The modern traveler visits the ruins of Pompeii, 
and explores those houses and tombs with an ab- 
sorbing interest; but, after all, it is not at Pompeii 
that he best learns what that city was, but rather 
in the ‘‘secret museum” at Naples, which the 
sexes are forbidden to visit together, where are pre- 
served the paintings, sculptures, and ornaments 
gathered from the Pompeian ruins, which testify to 
the shameless and gleeful licentiousness of the an- 
cient town. So if New York were to be wiped out 
by some convulsion of nature, the scholar who 
should, a century hence, read the newspapers of 
this day, would experience some such emotions as 
those which the Neapolitan museum excites in us. 
The verdict of fifty dollars damages in the Mar- 
tinez-Del Valle case is another of those inexplicable 
results which furnish some warrant for the current out- 
cry against the jury system. We have often enough 
noticed and remarked that when a good-looking 
woman is plaintiff, the average juryman seems to 
lose his senses. Some Mrs. Fair, who has content- 
edly lived long years of shameful and wicked indul- 
gence with a man, all of a sudden imbibes a preju- 
dice against him — “ gets jealous of him,” is the 
usual mode of expression — and so, neatly doing up 
her back hair, and donning her best hat and gown, 
which her ‘‘man” has probably given her, she 
calmly goes out and deliberately shoots him at sight 
in a street-car, or, to add a peculiarly tragic feature, 
in the presence of his wife and family. Being in- 
quired of in court concerning this proceeding, she 
asserts that she was driven crazy by a sudden sense 
of her wrongs, and perpetrated the deed unwittingly 
or in a frenzy. And the jury always believe her. 
Now in this Martinez-Del Valle case, the plaintiff 
either deserved no damages at all or a very large 
verdict. If her story was true, it disclosed a case 
of such heartlessness, deceit, and hypocrisy as 
would have justified almost any amount of damages 
which the rich betrayer could pay. But if her 
story was not true, it disclosed a case of such im- 
pudence, falsehood, and attempted black-mailing as 
would have been inadequately punished by driving 
the plaintiff penniless out of court. If one regards 
the fact of a verdict for the plaintiff, one would 
suppose that the jury believed her story; but the 
amount of the verdict says no to that. It is impos- 
sible that they could have believed her story, else 
they would have given larger damages. Whiy, then, 
the damages? Simply because the plaintiff was a 
woman, and the jury foolishly thought that their 
verdict might vindicate her character, while they 
could not find it in their consciences to tine the de- 
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fendant for the vindication. Unfortunately for the 
speculative lady, the amount of the damages gives 
the lie to the intended effect of the verdict. We 
fear there is no resource for her but to follow Ham- 
let’s advice to Ophelia, and get her to a nunnery. 
After all, there is as much truth as poetry in Gold- 
smith’s recipe for lovely woman who stoops to folly. 
There are a great many things that ought to be 
worse than death to a virtuous and sensitive 
woman, and among them should be a prosecution 
for breach of promise of marriage, with the unwink- 
ing sun of legal inquiry glaring upon the most secret 
and sacred passages of her life, and the court-room’s 
coarse curiosity, and its brutal ridicule of her holiest 
impulses. So we say of a good and pure woman 
who has been cruelly jilted; but what shall we say 
of a vulgar and designing woman, who would 
gladly expose her heart-histories for so much current 
coin of therealm? Juries may give a woman money 
in reparation of the supposed damage to her affec- 
tions, but she never will be quite the woman after 
her verdict that she was before. In spite of such 
verdicts there is a silent public contempt for those 
who ask and obtain them, that nothing but such 
triple brass could withstand. And the most curi- 
ous thing about the whole matter is, that while 
some men will disagree with these sentiments of 
ours, there is not a woman in the country who will 
not say amen to them! 


——$_$_$¢———————— 


THE ADMISSION OF DIRECT TESTIMONY TO 
THE WITNESS’S INTENT. 


|* the State of New York causes arising under the 

statutory provisions concerning assignments for 
the benefit of creditors, have, in a measure, been 
the vehicle by which a comparatively new doctrine 
in the law of evidence has been introduced, though 
this doctrine has, thus far, been recognized in but 
a few lines of cases, and the courts have sometimes 
refused to sanction its extension to new classes of 
actions. In the cases in which it has been applied, 
a witness is allowed to testify, to some extent, as to 
his intent in doing an act, proved or admitted to 
have been done by him. 

The question was broached in 1841 in the case of 
Sizer v. Miller, 1 Hill, 247, in which the maker of 
a promissory note, being sued thereon, set up usury 
as a defense. The payee of the note, called as a 
witness in defendant’s behalf, was asked, on cross- 
examination, whether there was any shift or device 
on his part in the transaction, to get or realize more 
than the legal rate of interest from the maker. An 
objection to the question was sustained and excep- 
tion taken to this disposition of it. Upon a motion 
to set aside the report of the referees, a re-hearing 
of the cause was ordered by the Supreme Court, 
though upon the ground that the evidence adduced 
did not, as a matter of law, make out usury, which 





had been so found. The majority of the court 
(Nelson, Ch. J., and Bronson, J.) did not pass upon 
the question of evidence. But Cowen, J., in his 
dissenting opinion, said that the question was ex- 
ceptionable as calling upon the witness ‘‘to pro- 
nounce broadly upon the very point in issue.” “The 
answer must have been matter of opinion, as de- 
rived from what he remembered in respect to the 
operations of his own mind, even if it had been 
confined to mere intention.” And, after criticis- 
ing the form of the question, the learned justice 
observes that the mere moral intent, as to which the 
witness was peculiarly qualified to speak, is imma. 
terial. 

In the case of Thurston v. Cornell, 38 N. Y. 281, 
however, the plaintiff, suing for the face of a note 
and interest, was allowed to testify in her own be- 
half, in contravention of the plea of usury (and 
against defendant’s objection), that she had, upon 
making the loan, reserved, out of the principal sum 
called for, a certain sum as compensation for her 
services and expenses in collecting the amount to be 
loaned. A request by the defendant’s counsel for 
a verdict for defendant, as matter of law, on the 
plaintiff's own evidence, was denied. The defend- 
ant, called as a witness in his own behalf, testified 
that he was to pay ten per cent interest per annum, 
and more. The judge charged the jury that if the 
sum was reserved exclusively for the purpose the 
plaintiff had testified to, without intent to evade the 
usury laws (and was reasonable in amount for such 
purpose, and authorized by the defendant), there 
was no usury. The Court of Appeals, in affirming 
the judgment founded on a verdict for the plaintiff, 
treat the question, as the court below had done, as 
one of fact as to the intent of the plaintiff in 
taking the sum reserved — not whether she intended 
to take usury or not, for the law defines what usury 
is, and that it was taken innocently or ignorantly is 
not material, but whether it was taken for the loan, 
or for the trouble and expense of the preliminary 
collection. And the Court of Appeals lay down the 
rule that, when the character of a transaction de- 
pends on the intent of a party to it, it is competent 
to ask him, as a witness, what that intent was, 
citing, as authority, Seymour v. Wilson, referred to 
below. 

The opinion of the same court in the subsequent 
usury case of Fiedler v. Darrin, 50 N. Y. 437, does 
not necessarily trench upon the rule thus laid down, 
since the question to the witness in the last-men- 
tioned case, held to have been properly excluded, 
seems to have been put in general terms, as to his 
intent to take more than seven per cent per annum 
in the transaction in question, for the loan or for- 
bearance of money, the evidence of the facts establish- 
ing the usury being undisputed. The court, indeed, 
recognize the authority of Thurston v. Cornell 
(above), and distinguish it as applying to a state of 
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facts in which the act of the witness had been equivo- 
cal in its nature. And this distinction has since 
been taken, and Thurston v. Cornell followed, in 
Black v. Ryder, 5 Daly, 304. 

The leading case admitting a person’s testimony 
as to his intent in doing an act, was Seymour v. Wil- 
son, 14 N. Y. 567, in which (an action to set aside 
an assignment as in fraud of creditors) it was held 
that the assignor had been properly allowed, as a 
witness, to answer the question whether he made 
the assignment complained of, with intent to de- 
fraud creditors. But it is noticed in this and later 
cases, that the intent is, by the express terms of the 
statute concerning such assignments (2 R. 8. 137), 
essential, and its existence also is thereby made a 
question of fact for the jury, and these provisions 
are relied upon as affording a reason for the admis- 
sion of such evidence. In this regard that statute 
differs from the statute against usury. Perhaps be- 
cause of this provision of the statute, the court, in 
Newman v. Cordell, 43 Barb. 448, allowed the as- 
signor to testify as to his good faith in making the 
assignment involved, although uncontradicted evi- 
dence, held to be entitled to more consideration, had 
been put in to the contrary, thus differing from the 
ruling in the usury case of Fiedler v. Darrin (above), 
on a similar state of facts. 

In an action for the maintenance of a pauper 
(Superintendent of Cortland v. Superintendent of Her- 
kimer, 44 N. Y. 22), under the statute (1 R. S. 628, 
629), which provides that any person who shall re- 
move any poor person from one county to another, 
without legal authority, and there leave him with 
intent to make the latter county chargeable with his 
support, shall forfeit, etc., and the county he was 
removed from shall be liable, etc., the superintend- 
ent who removed the pauper was asked, ‘* Did you 
send the pauper from the county of Herkimer in 
good faith?” and his testimony in answer to the 
question was held to have been properly admitted, 
as also was his testimony that he did not intend to 
make the plaintiff county chargeable with the pau- 
per’s support. So the court of last resort, in the 
case of an indictment for assault with intent to kill, 
under the statute (2 R. S. 665), overruled the exclu- 
sion of a question calling for the evidence of the 
prisoner as to his intention in taking the instrument 
with which the assault was subsequently made, as 
tending to disprove the intent charged in the indict- 
ment. Kerrains v. People, 60 N. Y. 221. 

The doctrine enunciated in Seymour v. Wilson 
(above), though it was not pronounced by an undi- 
vided court, is now, of course, well-settled law, and 
the case is regarded as overruling Sizer v. Miller 
(above), and also the case of Hanford v. Artcher, 1 
Hill, 347, in which an assignee was not permitted 
to testify as to whether or not, so far as he was con- 
cerned, there was ‘‘any fraud in the whole transac- 
tion,” notwithstanding the fact that the two last- 





named cases are not mentioned in the more authori- 
tative opinion. And in actions against sheriffs 
for taking chattels alleged to belong to the re- 
spective plaintiffs (Persse v. Willett, 1 Robt. 181, 
and Bedell v. Chase, 34 N. Y. 386), where the de- 
fense of a fraudulent transfer to the plaintiffs was 
set up, they were permitted to testify whether the 
intent with which the transfers were made was 
fraudulent. Indeed, in Forbes v. Waller, 25 N. Y. 
430, affirming 4 Bosw. 425; Griffin v. Marquardt, 21 
N. Y. 121, and Mathews v. Poultney, 33 Barb. 127, 
the assignors were allowed to testify in response to 
general questions asking their purpose in making 
assignments. 

In actions in the nature of deceit, it is, from the 
nature of the case, competent for the plaintiff to 
testify that he believéd the representations com- 
plained of.* Thorn v. Helmer, 2 Keyes, 27. As to 
testimony by the defendant regarding his intent in 
making the representations, there has been some 
conflict among the authorities. In Pope v. Hart, 35 
Barb, 630, the General Term of the Supreme Court 
in the Sixth District, in a considered opinion, ren- 
dered in 1862, held that the rejection of such evi- 
dence was error. In the previous year the General 
Term of the New York Common Pleas had sustained 
such rejection (Ballard v. Lockwood, 1 Daly, 158), 
and this view may be regarded as receiving coun- 
tenance by the Court of Appeals in Waugh v. Field- 
ing, 48 N. Y. 681, decided in 1872, and so as hav- 
ing the preponderance of authority in its favor, 
although as no opinion in the last-mentioned case 
is reported, some qualification may have been made 
by the court that the published statement of the case 
does not show. The action was for a balance al- 
leged to be due on a sale, the defense being fraud. 
The plaintiff, as a witness at the trial, was asked, 
“Did you give or intend to give the defendants any 
thing more than your opinion in regard to” the 
condition of the chattel sold? The admission of the 
question was held error, and Seymour v. Wilson and 
Cortland v. Herkimer (above) are said to have been 
distinguished. 

The Court of Appeals have overruled the exclu- 
sion of the testimony of the defendant, in a suit 
for malicious prosecution, that he believed the testi- 
mony of the plaintiff (prosecuted for perjury) was 
material, and that when he made the charge he be- 
lieved the plaintiff was guilty. MeKown v. Hunter, 
30 N. Y. 625. See, also, Tallman v. Kearney, 3 
Thompson & Cook, 412, and Goodman vy. Stro- 
heim, 4 Jones & Spencer, 216. But in a subse- 
quent case in the Fourth Department (Lawyer v. 
Loomis, 8 Thompson & Cook, 393), the exclusion 
of the reply of the defendant, a witness, to the 





*So of the mortgagee under a chattel mortgage, that he 
“deemed himself to be unsafe” to allow the chattels to 
remain in the possession of the mortgagor. Huygans v. 
Fryer, 1 Lans. 276. 
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question whether he had acted without malice, was 
held proper, on the ground that proof of lack of 
malice did not show probable cause, and was imma- 
terial where want of probable cause was shown, as 
had been done in the case then at bar. Fiedler v. 
Darrin (above) is relied upon as authority for sus- 
taining the exclusion of the evidence. 

The defendant in an action in the nature of waste 
was allowed to testify in his own behalf that he 
acted in good faith in cutting timber. Rutherford 
v. Aiken, 2 Thompson & Cook, 281. 

In People ex rel. Smith v. Pease, 27 N. Y. 45, which 
was an action in the nature of guo warranto to try 
title to office, a witness (a voter) having failed to 
disclose for whom he voted at the election, it was 
held competent to ask him for whom he intended 
to vote, not that the intention was itself material, 
but was a circumstance tending to show for whom 
he did vote. 

It was not, of course, to be expected that the doc- 
trine should be extended to impinge upon the well- 
known rule of law prohibiting the varying of the 
terms of a written contract by extrinsic evidence, 
and accordingly it has been held in an action upon 
such a contract signed by the defendant, and having 
another person named in the body of it who had 
not signed it, that it was not competent for the de- 
fendant to testify whether he intended to make an 
individual contract (Dillon v. Anderson, 43 N. Y. 281), 
nor for the writer of a letter to testify as to his in- 
tention in using a certain phrase herein. Harrison 
v. Kirk, 38 N. Y. Super. Ct. (6 Jones & Spencer) 
396. It has also been held not to be competent for 
a contractor, a witness, to reply to the question, 
‘*Who did you suppose you were making the con- 
tract with?” (Denman v. Campbell, 7 Hun, 88); nor 
“To whom did you look for performance of the 
contract?” (Kellar v. Richardson, 5 Hun, 352); nor 
even ‘* For whom did you set up that machinery, as 
you supposed?” Nichols v. The Kingdom Iron Ore 
Company, 56 N. Y. 618. But in an action on a 
promissory note, the plaintiff was allowed to testify 
in response to the question, ‘‘ Were the supplies 
[proved to have been sold by him] furnished on the 
note or not?” Lewis v. Rogers, 34 N. Y. Super. Ct. 
(2 Jones & Spencer) 64. 

Questions to the witness as to what he would have 
done if some of the facts upon which he had predi- 
cated his action had been different, or as to what 
he would have done upon a certain hypothesis, though 
asked for the purpose of throwing light upon the 
intention with which he had in fact acted, are ex- 
cluded from evidence. Newell v. Doty, 33 N. Y. 


83; Learned v. Ryder, 61 Barb. 552; Cowdrey v. 
Coit, 44 N. Y. 382. 

The General Term, on appeal in an action brought 
to reform a bond for mistake, doubted whether the 
answer to the question put to the person who drew 





the bond, ‘‘When you drew the bond, was it your 
intention to draw it so as to require,” etc., was 
competent evidence. Nevins v. Dunlap, 33 N. Y. 
676. In this case, however, no evidence of mistake 
on the part of the obligor was adduced. So the 
defendant sued for the price of land by his heir 
apparent, to whom he had caused a voluntary con- 
veyance of it to be made (and whom he afterward 
procured to re-convey it to another), was not per- 
mitted to testify as to his intention in taking the 
deed in the plaintiff's name. Shrader v. Bonker, 65 
Barb. 608. 

In Tracy v. McManus, 58 N. Y. 257, upon the 
issue whether the defendant testifying was a partner 
with other defendants, the plaintiffs had introduced 
circumstantial evidence tending to show that he 
was, and had proved acts by him in furtherance of 
the partnership. His evidence thereupon, to the 
effect that the acts proved were done by him for the 
purpose merely of assisting the other defendants, 
who were his relatives, was held to Lave been im- 
properly excluded. 

Upon the review of all the cases, it would appear 
that, in cases arising under a statute where the 
statute makes the intent of the one doing an act 
involved in the issue essential, it is competent to in- 
quire of him, as a witness, what his intent was, and 
his testimony goes to the jury with the other evi- 
dence contradicting or corroborating it. 

In cases not arising under a statute where the 
doing of an act is not disputed, and the act is 
equivocal in its nature, and the construction to be 
put upon it depends upon the intent with which it 
was done, and there is no other evidence of that 
intent, he upon whom the intent is charged may tes- 
tify what his intent was.* 

Where the very doing of the act gives rise toa 
presumption as to the doer’s intent, or where ex- 
trinsic facts tending to show such intent are proved 
and not controverted, the exclusion of his testimony 
as to his intent is not ground of error, unless the 
facts of the case fall within one of the classes of cases 
hereinbefore mentioned in which the admission of 
such testimony is recognized. 

In a case not on all fours as to its facts on this 
point, with an adjudicated case, the question of the 
witness’ testimony as to his intent may be regarded 
as one of new impression. Ballard v. Lockwood, 1 
Daly, 158. 





—__+—___——- 


A facetious wife beater who said he loved his better 
half dearly, when asked bya police magistrate the 
reason for his conduct, replied that he only followed a 
common custom, uamely, that of hiding a valued 
treasure. 





* As upon the question of domicile, the witness may tes- 
tify concerning his intent at the time of removing, as to 
making the place to which he removed his permanent resi- 
dence. Fisk v. Inhabitants of Chester, 8 Gray, 506. 
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WHEN TITLE VESTS—TAXATION OF LANDS 
OWNED BY MUNICIPALITY. 


N the case of County of Calhoun et al. v. The Ameri- 
can Emigrant Company, which was an appeal from 
the United States Circuit Court of the District of 
Iowa to the United States Supreme Court, and 
was there decided at the present term, the facts 
were these: Swamp lands owned by the county of 
Calhoun were agreed to be sold by the authorities of 
the county to the American Emigrant Company, it 
also being agreed that no tax should be assessed until 
after the lands should be conveyed. A deed of the 
lands was made and put in escrow until the company 
should execute back a mortgage. By some means the 
deed got on record, but no mortgage was given. The 
county authorities instituted an action to set aside the 
deed. A settlement was made whereby it was con- 
sented, in consideration of moneys paid by the com- 
pany, that a decree should be entered declaring the 
title to the lands to be in the company. The decree 
bore date May 20, 1872. An attempt was made to 
assess and levy taxes for the two years preceding the 
decree. It was claimed on the part of the company 
that it was understood and agreed that the title to the 
lands should be decreed in it free from all taxes, and 
it brought action to have the collection of the tax en- 
joined. In affirming a decree of the Circuit Court 
granting such relief, the court say, Mr. Justice Clif- 
ford delivering the opinion: 

Power is vested in the Circuit Court to enjoin the 
collection of a municipal tax, where it appears that 
the assessors acted without authority of law and in 
violation of a special contract between the munici- 
pality imposing the tax and the tax payer. 

Enough appears in the pleadings in this case to show 
that the deed from the county to the complainants 
was never delivered to the grantees until the settle- 
ment and decree, and it is settled law, of universal 
application, that a deed takes effect only from the 
time of delivery, even though it may have been fully 
executed at a much earlier period. Hopkins v. 
Leek, 12 Wend. 105; Hardenberg v. Schoonmaker, 2 
Johns. 23. 

Beyond doubt the deed of the lands was delivered 
to the clerk of the respondents as an escrow, and sub- 
ject to the condition ‘that it should not be delivered 
to the grantees until they gave back a mortgage to 
secure the full performance of the agreement under 
which the deed was executed, but it is equally clear 
that the condition required to be fulfilled before the 
delivery could be made was never performed, and the 
rule is established by repeated decisions, that where a 
deed is delivered as an escrow, nothing passes by the 
deed unless the condition is performed. Hinman v. 
Booth, 21 Wend. 267; Green v. Putnam, 1 Barb. 500; 
Russell v. Rowland, 6 Wend. 666; Pendleton v. Hughes, 
65 Barb. 136; 8S. C., 53 N. Y. 626. 

Cases may be found where it is held that a deed de- 
livered as an escrow when the condition is performed 
relates back to the time of its execution, and that 
proposition may be correct under certain circum- 
stances where the ends of justice require its applica- 
tion. Beekman v. Frost, 18 Johns. 544; S. C., 1 Johns. 


Ch. 288. 

Much would depend in such a case upon the intent 
of the parties, to be collected from the nature of the 
transaction, but it is clear that the rule cannot apply 
in this case for several reasons. 








Other suggestions failing, the respondents contend 
that the agreement not to tax the land before the con- 
veyance was made is without authority of law and is 
null and void, but the court here is not able to concur 
in that proposition, as the lands were held by the 
county in their proprietary right, and as such were as 
much subject to bargain and sale as lands held by an 
individual. Counties have no right to tax public prop- 
erty by the laws of the State, and the restriction in 
this case only extended to the time the conveyance 
should be made, in view of which the better opinion 
is that, as between these parties in respect to the right 
of taxation, the title did not pass until the settlement 
and decree. 

Where a municipal corporation sells a tract of land 
and their authorized agents represent that there are 
no municipal taxes assessed against the same, neither 
the municipality nor its proper officers can collect 
from the grantees taxes for preceding years if assessed 
subsequently to the conveyance. Omissions resulting 
from inadvertence or mistake of the assessors may, 
doubtless, be corrected, and such an assessment it is 
not doubted is legal and may be collected, but good 
faith forbids such an assessment as the one before 
the court, which was made in violation of a writ- 
ten agreement and of an explicit understanding be- 
tween the parties in the adjustment of a pending con- 
troversy. 

Decided support to the views here expressed is found 
in the decisions of the Supreme Court of the State, to 
which reference is made. Towa Land Co. v. Story 
County, 36 Iowa, 50. Circumstances substantially 
similar were disclosed in that case, and the court say 
“we do not stop to inquire what would be the rule 
respecting liability for taxes as between vendor and 
purchaser, in cases where the latter, by performance 
of his contract, has become the owner, though the 
legal title is in the former, because we ground our sup- 
port of the plaintiff's case upon this plain rule of fair 
dealing and the broad principles of equity, that a party 
shall not wrongfully withhold the title to property 
and the benefits of ownership thereof from one enti- 
tled thereto, and at the same time subject the prop- 
erty to burdens for the benefit of the party thus 
wrongfully withholding the title.” In other words, the 
county having during those years denied the right and 
title under which the plaintiff claims, is now equitably 
estopped from asserting that the plaintiff then had the 
title in order to give validity to the burden imposed. 
Davidson y. Follett, 37 lowa, 220; Adums Co. v. Rail- 
road, 39 id. 511; Lucas v. Hart, 5 id. 419; Swain v. Sea- 
mens, 9 Wall. 274. 

Corporations, quite as much as individuals are held 
to a careful adherence to truth and uprightness in 
their dealings with other parties, nor can they be per- 
mitted with impunity to involve others in onerous 
obligations by their misrepresentations or conceal- 
ments, without being held to just responsibility for 
the consequences of their misconduct or bad faith. 
+ 
DISSOLUTION OF PARTNERSHIP— WHAT 

NOTICE OF, SUFFICIENT TO PRO- 
TECT RETIRING PARTNER. 

N the case of Lovejoy et al. v. Spafford et al., de- 
cided by the Supreme Court of the United States 

at the present term, the question of the sufficiency of 
notice of the dissolution of a firm given by a retiring 
partner was considered. The action was by the holder 
of two drafts, drawn by J. B. Shaw, one of the de- 
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fendants below, upon J. B. Shaw & Co., and accepted 
in the name of J. B. Shaw & Co. The object of the 
action was to charge Lovejoy, another defendant be- 
low, asa partner. The firm of J. B. Shaw & Co. was 
formed on the 15th day of April, 1868; transacted a 
lumber business at Davenport, Iowa, and continued 
until the 12th day of May, 1870, when it was dis- 
solved by an instrument in writing. In fact, Lovejoy 
was not a member of the firm of J. B. Shaw & Co., 
nor was there in existence such a firm when the drafts 
were accepted in its name. The acceptance in the 
firm-name was a fraud on the part of Shaw. Formal 
notice of the dissolution was given to all those who 
had dealt with the firm, but no notice was published in 
the newspapers. Plaintiffs took the notes for lumber 
sold by them to Shaw in the name of the firm. They 
did business at Read’s Landing, Wisconsin, several 
hundred miles from Davenport. They had never dealt 
with the firm, but knew of its existence and who its 
members were. The Circuit Court of the District of 
Minnesota held that the notice was not sufficient and 
that Lovejoy was liable as partner. The Supreme 
Court, Mr. Justice Hunt delivering the opinion, in re- 
versing the judgment, say: In Pratt v. Page, 32 Vt. 11, 
cited as an important case, it was held that to entitle 
a plaintiff to recover in a case like the present, these 
facts must appear: 1. The claimant must have known 
at the time of making his contract that there had been 
apartnership. 2. That he did not then know of its 
dissolution. 3. That he supposed he was entering 
into a contract with the company when he made it. 
In the court below the plaintiff recovered on the 
ground of want of sufficient notice of dissolution, 
but in the appellate court that question was not 
reached. 

In City Bank of Brooklyn v. McChesney, 20 N. Y. 
240, the bank having had previous knowledge of the 
existence of the firm of Dearborn & Co., of which the 
defendant, McChesney, was a member, discounted a 
note made in the firm name, but after the partnership 
was in fact dissolved, without knowledge or informa- 
tion on the part of the bank; it was held, there be- 
ing no publication of dissolution, that the retiring 
partner was liable. The court makes no examination 
of the law, but adopts as the basis of its judgment the 
opinion of Senator Verplanck in Vernon v. Manhattan 
Company, 22 Wend. 183. 

In that case Senator Verplanck made use of this lan- 
guage: ‘‘ Now, following out this principle, how is a 
person, once known as a partner, to prevent that in- 
ducement to false credit to his former associates which 
may arise after the withdrawal of his funds from the 
continued use of the credit which he assisted to obtain? 
How shall he entitle himself to be exempted from 
future liability on their account? The natural reply 
is, he must take all the means in his power to prevent 
such false credit being given. It is impossible for him 
to give direct notice of his withdrawal to every man 
who may have seen the name of his former firm or 
have accidentally received its check or note. No man 
is held to impossibilities. But he does all he can doin 
such acase by withdrawing all the exterior indications 
of partnership and giving public notice of dissolution 
in the manner usual in the community where he re- 
sides. He may have obtained credit for his copartner- 
ship by making his own interest in it known, through 
the course of trade. So far as those are concerned who 


have had no direct intercourse with the firm, he does 
all that is in his power to prevent the continuance and 





abuse of such credit if he uses the same sort of means 
to put an end to that credit which may have caused it. 
But there are persons with whom he or his partners 
may have transacted business in the copartnership 
name and received credit from. To such persons he 
has given more than a general notice of the partner- 
ship, for he has directly or indirectly ratified the acts 
of the house, and confirmed the credit that may have 
been given either wholly or in part upon his own ac- 
count. He knows, or has it in his power to know, who 
are the persons with whom such dealings have been 
had. Public policy, then, and natural justice alike de- 
mand that he should give personal and special notice 
of the withdrawal of his responsibility to every one 
who had before received personal and special notice, 
either by words or acts, of his actual responsibility 
and interest in the copartnership. Justice requires 
that the severance of the united credit should be made 
as notorious as was the union itself. This is accom- 
plished by the rule that persons having had particular 
dealings with the firm should have particular notice of 
the dissolution oralteration, but that a general notice 
by advertisement or otherwise should be sufficient for 
those who know the firm only by general reputation.” 
Both the senator and the chancellor, and the court in 
McChesney’s case, agree in the opinion that persons 
who merely take or receive for discount the paper of a 
firm are not to be deemed dealers with the firm so as to 
be entitled to actual notice. 

In Bristol v. Sprague, 8 Wend. 423, which was an ac- 
tion against a retired partner upon a note made after 
the dissolution, Nelson, J., says: “It is well settled 
that one partner may bind another after dissolution 
of the firm if the payee or holder of the note is not 
chargeable with notice, express or constructive, of the 
dissolution of the partnership (6 Johns. 144: 6 Cow. 
701), and that such notice must be specially commu- 
nicated to those who had been customers of the firm,+ 
and as to all others by publication in some newspaper 
in the county, or in some other public and notorious 
manner.” 

In Ketcham v. Clark, 7 Johns. 147, Van Ness, J., 
said: ‘‘In England it seems to be necessary that no- 
tice should be given in a particular newspaper, the 
London Gazette, but we have no such usage or rule 
here. I think, however, we ought at least to go so 
far as to say that public notice must be given in a 
newspaper of the city or county where the partner- 
ship business was carried on, or in some other way 
public notice of the dissolution must be given. The 
reasonableness of it may, perhaps, become a question 
of fact in the particular case.”’ 

Mr. Parsons, in his treatise on Partnership, 412, 413, 
gives this rule: ‘‘ In respect to persons who have had 
dealings with the firm, it will be necessary to show 
either notice to them of a dissolution or actual knowl- 
edge on their part, or at least adequate means of 
knowledge of the fact. As to those who have not 
been dealers, a retiring partner can exonerate him- 
self from liability by publishing notice of the disso- 
lution or by showing knowledge of the fact.’? He 
adds: ‘‘ A considerable lapse of time between the re- 
tirement and the contracting the new debt, would, of 
course, go far to show that it was not or should not 
have been contracted on the credit of the retiring 
partners.” 

Mr. Justice Story, in his work on Partnership, says: 
The retiring partner ‘* will not be liable to mere stran- 
gers who have no knowledge of the persons who com- 
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pose the firm, for the future debts and liabilities of 
the firm, notwithstanding his omission to give public 
notice of his retirement, for it cannot be truly said in 
such cases, that any credit is given to the retiring 
partner by such strangers.’’ $160. In a note he dis- 
cusses the doctrine as laid down by Bell and Gow, 
and adheres to the rule as above announced. 

Mr. Watson says that as to dealers actual notice 
must be given; as to strangers, he says: ‘‘ An adver- 
tisement in the London Gazette is the most usual and 
advisable method of giving notice of a dissolution to 
the public at large.”” Watson on Part. 385. 

In his commentaries on the law of Scotland, Profes- 
sor Bell, in speaking of a notice to dealers, says: ** An 
obvious change of firm is notice, for it puts the 
creditor on his guard to inquire as at first. So the al- 
teration of checks or notes, or of invoices, is good no- 
tice to creditors using those checks and invoices.” 
As to notices to strangers, he says: “ As it is impossi- 
ble to give actual notice to all the world, the law seems 
to be satisfied with the Gazette’s advertisement, ac- 
companied by a notice in the newspaper of the place 
of the company’s trade, or such other fair means 
taken as may publish as widely as possible the fact 
of dissolution.”” The Gazette notice he holds to be one 
circumstance to be left to the jury. 2 Bell’s Com. 
640-1. 

In Wardwell v. Haight, 2 Barb. 8. C. R. 549, 552, Ed- 
monds, J., says: **The notice must be a reasonable 
one. It need not be in a newspaper. It may be 
in some other public and notorious manner. But 
whether in a newspaper or otherwise, it must, so far as 
strangers and persons not dealers with the firm are 
concerned, be public and notorious, so as to put the 
public on its guard.” 

In view of these authorities, we are of the opinion 
that the rule adopted by the judge on the trial of this 
cause was too rigid. We think it is not an absolute, 
inflexible rule that there must be a publication in a 
newspaper to protect aretiring partner. That is one 
of the circumstances contributing to or forming the 
general notice required. It isan important one, but 
it is not the only or an indispensable one. Any means 
that, in the language of Mr. Bell, are fair means to 
publish as widely as possible the fact of dissolution; 
or which, in the words of Judge Edmonds, are public 
and notorious to put the public on its guard: or, in 
the words of Judge Nelson, notice in any other public 
or notorious manner; or, in the language of Mr. Ver- 
planck, notice by advertisement or otherwise, or by 
withdrawing the exterior indications of partner- 
ship and giving public notice in the manner usual in 
the community where he resides, are means and cir- 
cumstances proper to be considered on the question of 
notice. 

When, therefore, the defendant proved that actual 
notice had been given to all those who had dealt with 
the firm; that all subsequent business was carried on 
in the name of the remaining partuer only, thus mak- 
ing a marked change in the presentation of the firm, 
when the claimants received and obtained the draft 
at a distance of several hundred miles from the place 
where the firm did business, and there was no evi- 
dence that the firm had ever before transacted any 
business in that place, we think the evidence offered 
should not have been excluded. When the defendant 


offered to prove that it was generally known along the 
Mississippi river that the dissolution had taken place, 
and offered evidence showing to whom, to what ex- 





tent, and in what manner notice had been given; that 
all the lumber dealers in Davenport were notified and 
knew of the dissolution; that at Eau Claire, on the 
occasion of the transaction in question and before the 
drafts were made, notice was there given to all, or 
nearly all, of the lumber dealers in that place that the 
firm had been dissolved, we think the evidence was 
competent to go before the jury. 


—_——__—___— 
INSURANCE LAW. 


N the case of Pearson v. Commercial Ins. Co., re- 
cently decided by the House of Lords (L. R., 1 App. 
Cas. 498), the facts were these: A time policy against 
fire was effected on a steamship. The policy described 
it as then “lying in the Victoria docks,’’ but gave it 
“liberty to go into dry dock, and light the boiler fires 
once or twice during the currency of this policy.’* The 
only dry dock into which the ship could go was Lung- 
ley’s dock, at some distance up the river. To go there 
it was necessary to remove the paddle-wheels; they 
were removed in the Victoria docks, and the ship was 
then towed up to Lungley’s dock. The necessary re- 
pairs there having been completed, the ship was 
brought out and moored in the river, preparatory to 
replacing the paddle-wheels. This operation could 
have been perfectly performed in the Victoria docks, 
but it was found that in such case it was customary, as 
the more economical course, to replace the paddle- 
wheels while the ship lay in the river. Before the 
wheels had been replaced the ship was burnt. The 
court held that the policy covered the ship while in 
the Victoria docks, and while passing from them to 
the dry dock, and while directly returning from the 
dry dock to the Victoria docks; but did not cover the 
vessel while moored in the river for a collateral pur- 
pose. Per Lord Chelmsford: An insurance against 
fire necessarily has regard to the locality of the subject 
insured. Per Lord O’Hagan: To construe the policy 
as allowing the vessel to remain in the river while the 
paddle-wheels were replaced, would be to add a new 
condition to the policy, which could not be done. 


—_———_—@—__—_—_—_—— 
COURT OF APPEALS ABSTRACT. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

Failure to file schedule does not invalidate.— Under 
the statute relating to assignments for the benefit of 
creditors (Laws 1860, chap. 348), as amended in 1874 
(chap. 600), the failure to make and deliver the verified 
schedule as directed by section 2 does not invalidate 
the assignment. The rule in Ireland v. Rathbone, 39 
N. Y. 369, was abrogated by the statute of 1874. Pro- 
duce Bank vy. Morton. Opinion by Rapallo, J. 
[Decided Nov. 14, 1876.] 

CORPORATION. 

1. When stockholder estopped from denying incorpo- 
ration: action to recover subscription for stock.—Where 
defendant had become a stockholder in a corporation 
and acted for several years as trustee thereof, acted in 
its management and contracted with it as a corpora- 
tion, held, that he was not entitled to dispute the 
validity of its incorporation. Phenix Warehousing Co. 
v. Badger. Opinion by Rapallo, J. 

2. Defendant subscribed for 250 shares of the stock 
of a corporation on the certificate of incorporation. 
Held, that his subscription took effect upon the filing 
of the articles of incorporation. Ib. 
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3. An action was brought upon the original subscrip- 
tion. Held, that it was not necessary to aver calls, 
but that defendant was bound to pay according to 
the conditions of the charter of the company. The 
action was brought by the company. Held, that it 
could be continued by a receiver of the company. Ib. 
[Decided Nov. 14, 1876. Reported below, 6 Hun. 293.] 


NEW YORK CITY. 


1. Dismissal from police force: right of member dis- 
missed, to hearing.— Under the provisions of Laws 
1873, chap. 353, § 41, a member of the police force of 
the city of New York cannot be removed without writ- 
ten charges preferred against him, nor until after such 
charges have been publicly examined into upon rea- 
sonable notice to him, in such manner as the rules 
and regulations of the board of police may prescribe. 
People ex rel. Miller v. Board of Police Commissioners 
of New York. Opinion by Allen, J. 

2. Relator, a member of the police force of the city 
of New York, had charges preferred against him. 
There was no examination into the charges, but he 
was dismissed upon a written admission of them, and 
a consent to waive a trial, not made to or in the pres- 
ence of the board, without proof of the genuineness of 
relator’s signature, except as proved by the oath of the 
relator when he withdrew the admission and revoked 
the waiver of trial. Held, that the relator was not 
legally removed. Ib. 


[Decided Dec. 5, 1876. Reported below, 6 Hun. 229.] 


PRACTICE, 


1. Judgment irregular in form: right to correct: final 
judgment.— Where a plaintiff was entitled toa judg- 
ment against all the joint debtors liable for his claim, 
and such right appeared upon the record, and upon 
a judgment not in form against all the joint debtors, 
an execution against all the joint property of the 
debtors was issued and returned unsatisfied. Held, 
that the plaintiff had exhausted his remedy at law so 
as to entitle him to maintain an action in equity to reach 
joint property. Held, also, that the defect in the 
judgment could be corrected by an order nunc pro 
tunc. Produce Bank v. Morton. Opinion by Ra- 
pallo, J. 

2. Where, in an action to set aside an assignment, the 
amount of plaintiff's claim was ascertained and judg- 
ment was rendered that the assignment be set aside, 
and the property assigned be delivered to a receiver, 
etc., and plaintiff's claim be paid. Held, that there 
was a final judgment and the machinery of a reference 
and receiver was only for carrying the judgment into 
effect. Ib. 

[Decided Nov. 14, 1876.] 
SPECIAL PROCEEDINGS. 


1. Sale of infant’s real estate: power of court to open 
and correct mistake in sale.— In the case of the sale of 
infant’s real estate, from the time of the application to 
the court the infant is to be considered a ward of the 
court so faras relates to the property, its proceeds or 
income, and remains such thereafter, though after- 
ward married. The proceeds of the sale are deemed 
to continue real estate until the infant attains ma- 
jority. Price v. Hewson. Opinion by Folger, J. 


2. Where, on the sale of infant’s real estate, it was 
believed by the court and purchaser that the infant 
was seized of an equal undivided half of the whole of 
the estate, and that an interest to that extent would 
pass, and it was afterward discovered that another 





person owned an interest in the premises, which fact 
was unknown and could not be discovered with 
reasonable diligence at the time of the proceedings to 
sell: Held, that the court could open the proceedings 
and take proof of the newly-discovered important fact 
and conform its order and conveyance and the amount 
of the purchase-money to the true state of thecase. Ib. 
(Decided Nov. 14, 1876.] 


QUO WARRANTO. 


Attorney-General has discretion to bring.— Under the 
provisions of section 432 of the Code, the attorney- 
general has a discretion as to the bringing of an action 
in the nature of a quo warranto to try the title to an 
office, and the courts cannot sit in judgment upon 
the exercise of that discretion or coerce his action. 
This rule held not to be affected by the fact that the 
persons desiring to bring the action did not claim the 
seats of the intruders into office, but a restoration of 
what they claim to be the constitutional government 
of New York city, and that they are entitled to dis- 
tinct offices under the form of government attempted 
to be abrogated. The constitutionality of a law cannot 
be so tested. People ex rel. Demarest et al. v. Fair- 
child, Attorney-General. Opinion by Allen, J 
(Decided Nov. 21, 1876.] 


—_——____—___. 


INCORPORATED BANKS NOT ENTITLED TO 
PURCHASE NOTES. 
SUPKEME COURT OF MINNESOTA.— OCTOBER TERM, 
1876. 

FARMERS AND MECHANICS’ BANK v. BALDWIN, im- 

pleaded, etc. 

A bank was authorized by statute “ to carry on the business 
of banking by discounting notes, bills and other evi- 
dences of debt.”” Held, that this only conferred au- 
thority to loan money on such evidence of debt, with 
the right to take lawful interest in advance, and that 
the bank had no power to purchase such paper. 
CTION upon a promissory note. Sufficient facts 
appear in the opinion. 

CorNeELL, J. It is conceded that plaintiffs only 
title to the note in question rests upon its absolute 
purchase, as a chose in action, from one Patterson, the 
then owner, for a specific sum agreed upon, and paid 
at the time of the purchase. 

Patterson did not indorse the note, nor expressly 
assume any obligation in connection with the trans- 
fer; inasmuch as the ownership of the note by plain- 
tiff is first in issue by the pleadings, the question nec- 
essarily arises, whether the plaintiff had the corporate 
power to make the purchase in the manner it did, and 
whether by such alleged purchase it acquired any title, 
which it could enforce against either the maker or 
Baldwin, the indorser. 

The doctrine that a corporation can only exercise 
such powers as are expressly granted, or as are inci- 
dental to its existence or necessary to enable it to ex- 
ecute some one or more of its express powers, is too 
firmly established both upon principle and authority, 
to admit of any doubt or discussion. This rule by 
which courts must be governed in all inquiries into 
the existence of any corporate power is aptly and 
justly declared to be axiomatic in the opinion of the 
court in First National Bank v. Ocean National Bank, 
60 N. Y. 288; 4 Wheat. 636; 2 Kent, 299; School Dis- 
trict v. Thompson, 5 Minn. 286. 

So when an express power is granted, and the specific 
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mode or manner of its exercise is prescribed, it can 
only be exercised in that particular way. 13 Pet. 587; 
2 Kent, 290, 299. Plaintiff derives its corporate exist- 
ence and powers from chapter 33 of the General Laws 
of 1866, as it existed prior to the amendment in 1876; 
and if it had the power in question at all it must be 
found, in some of the provisions of that chapter, which 
relates to banks and banking. Section 2 provides that 
“any person or association of persons may establish 
offices of discount, deposit and circulation, and be- 
come incorporated upon the terms and conditions and 
subject to the liabilities prescribed in that chapter.” 
Section 11 prescribes the manner in which such corpo- 
rations shall be formed, and declares that upon such 
formation, as a body politic and corporate, by its as- 
sumed name, “it shall by such name have power to 
contract and be contracted with, sue and be sued, and 
shall have all other powers, privileges and immunities 
incident to corporations and applicable to the ends of 
such establishments, subject to the restrictions and 
conditions of said chapter.’”’ Section 13, which spe- 
cifically defines the powers of such corporation, is as 
follows: ‘** Such person or association has the power to 
carry on the business of banking by discounting bills, 
notes and other evidences of debt, by receiving de- 
posits, by buying and selling gold and silver bullion, 
foreign coin, and foreign and inland bills of exchange, 
by loaning money on real and personal securities, and 
by exercising such incidental powers as may be neces- 
sary to carry on such business.’’ Section 33 provides 
that such bank or banking association may demand 
and receive for loans on real and personal security, or 
for notes, bills, or other evidences of debt discounted, 
such rate of interest as may be agreed upon by the 
parties, not exceeding twelve per cent per annum, sub- 
ject, however, to such General Laws regulating and 
fixing the rate of interest as may hereafter be passed 
by the legislature, and it shall be lawful to receive the 
interest in advance according to the ordinary usage of 
banking institutions, and in general to do all things 
and have all the privileges incident to banking associa- 
tions or corporations.’’ Section 43 prescribes a penalty 
for any violation of the provisions of the chapter. 
These sections contain all the provisions of law having 
any bearing upon the question under consideration; 
in construing them regard must be had to the general 
nature and purpose of banking institutions, and it must 
be assumed that the language and terms employed in 
framing the statute were so used in this, their ordin- 
ary and appropriate sense, nothing appearing in the 
enactment itself to show a different meaning. 
Bouvier defines a bank to be “an institution author- 
ized to receive deposits of money, to lend money, and 
to issue promissory notes.’’ These are its principal 
attributes. First Nat. Bank v. Ocean Nat. Bank, 60 
N. Y. 288. Banks are of three kinds, known as banks 
of discount, deposit and circulation, though usually 
in every American system of banking, all these func- 
tions are united in the same institution, as in the case 
under the present law. § 1, chap. 33, Gen. Laws. 
Their chief purpose and design are to furnish safe 
places of deposit for money, to facilitate its payment 
and exchanges between different persons and places, 
. thereby serving as clearing-houses, where located, and 
to accommodate the business public with loans or dis- 
‘counts to such an extent, and on such terms as are 
compatible with their continued safety and solvency, 
and the legitimate wants and demands of trade and 
commerce. McCullough’s Com. Dic., vol. 1, p. 63; 





Am. Cyc., vol. 2, title Banks. In view of these public 
purposes, in all legislation authorizing their creation, 
it has been usual to designate the character of the se- 
curities which they shall be permitted to take upon 
their loans or discounts, to limit the rate of interest, 
and to prescribe such other wholesome regulations as 
experience has suggested to be necessary to subserve 
the purposes of their creation, and to protect alike 
the banks and the public from the evils of general in- 
solvency, sure to follow the general absorption and 
employment of the banking capital of a country, in 
purely speculative enterprises for purposes of pri- 
vate gain alone. Under the act in question the busi- 
ness of banking is authorized to be carried on “ by 
discounting bills, notes and other evidences of debt, 
and by loaning money on real and personal security ”’ 
($13), and the rate of interest allowed to be charged 
for such discounts and loans is limited to twelve per 
cent, taken in advance. $33. The obvious intent of 
this legislation was to secure to the public business, 
loans and accommodations at what was then regarded 
reasonable, and not exorbitant rates of interest; and 
also to protect the shareholders of banks, and the 
banks themselves against the risk of loss from inade- 
quate securities, such as would likely be taken under 
the tempting influence of high rates of interest, regu- 
lated only by the necessities of borrowers and the 
cupidity of bank directors. If, however, as is claimed 
on the part of appellant, associations organized under 
this enactment possess the unlimited power of deal- 
ing in promissory notes and other evidences of debt 
as property and choses in action, the same as individ- 
uals, then, obviously, this restriction upon the rate of 
interest is a practical nullity, as the bank has the 
power of evading it at any time, by simply buying the 
paper instead of loaning money upon it; no judicial 
construction leading to such aresult is allowable, un- 
less required by some clear and unmistakable provision 
of the statute. 

It is not contended, and cannot be, that the power 
to purchase and traffic in promissory notes as a species 
of personal property belongs to any bank as a neces- 
sary incident to its existence, or to the exercise of 
any of its powers as a bank of circulation and deposit 
alone. 

It is not conferred, in express terms, by any provis- 
ion of the statute; it must exist, therefore, if at all, 
as an incident,Jnecessary to enable it to transact its busi- 
ness as a bank of discount. A bank of discount alone is 
defined to be ‘‘ one that furnishes loans upon drafts, 
promissory notes, bonds, or other securities.’’ Am. 
Cyc., vol. 2, title Banks. ‘The discounting of notes,” 
says Spencer, J., in People v. Utica Ins. Co., 15 Johns. 
391, ‘‘is one mode of lending money.’’ In the Fire- 
men’s Ins. Co. v. Ely, 2 Cow. 699, Sutherland, J., 
adopts the same definition; and Gardner, J., in de- 
livering the opinion of court, in Talmage v. Pell, 3 
Seld. 343, declares that ‘‘ to discount bonds in banking 
is only a mode of loaning money.”’ In Fleckner v. The 
Bank of the United States, 8 Wheat. 338, Story, J., 
uses the following language: ‘‘ Nothing can be clearer 
than that by the language of the commercial world, 
and the settled practice of the banks, a discount by a 
bank means ‘ ex vi termini,’ a deduction or drawback 
made upon its advances or loans of money on negotia- 
ble paper or other evidences of debt payable at a future 
day, which are transferred to the bank. We suppose the 
legislature used the language in this, its appropriate 
sense.”’ The correct proposition, as we understand it, 
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is concisely stated in the syllabus to the case of The 
Niagara County Bank v. Baker, 15 Ohio St. 69, as fol- 
lows: ‘To discount paper, as understood in the busi- 
ness of banking, is only a mode of loaning money, 
with the right to take the interest allowed by law in 
advance.” 

Discounting a note and buying it are not identical 
in meaning, the latter expression being used to de- 
note the transaction *‘ when the seller does not indorse 
the note and is not accountable for it.’”’ 1 Bouv. 481, 
citing Pothier De l’ Usure, 128. And it is admitted 
that such was the character of the transaction in this 
case. In view of this understanding of the functions 
of a bank of discount, the legal signification attached 
to the word “discount,” and the distinction between 
it and the word “ purchase; ’’ when applied to the busi- 
ness of banking, it is obvious that the power “ to carry 
on the business of banking by discounting notes, bills 
and other evidences of debt,’’ is only an authority to 
loan money thereon, with the right to deduct the legal 
rate of interest in advance; this right can be fully en- 
joyed without the possession of the unrestricted 
power of buying and dealing in such securities, as 
choses in action and personal property. Though, as is 
urged by appellant, the bank acquires a title to dis- 
counted paper, and hence may, in a certain sense, be 
said to have purchased it, yet it is a purchase by dis- 
count, which is permitted, and does not involve the 
exercise of a power of purchase in any other way than 
by discount. 

It follows from these premises that the powers 
claimed cannot be regarded as necessarily incidental 
to that branch of the banking business, which pertains 
toa bank of discount alone; except as a bank of cir- 
culation, the specific powers conferred upon institu- 
tions organized under the provisions of this chap- 
ter, are all enumerated and defined by section 13; 
among them is an express grant to deal in certain 
articles of personal property, to wit: ‘Buying and 
selling gold and silver bullion, foreign coin, and for- 
eign and inland bills of exchange.” Promissory 
notes, however, are not included. Clearly, as is sug- 
gested by Justice Gardner in Talmage v. Pell, the 
maxim ‘* Expressio unius,”’ ete., is applicable here. If 
an express grant of power was deemed necessary to 
enable a bank created under this statute to deal in 
“gold and silver bullion, coin and bills of exchange,” 
and to invest its funds therein, it is difficult to see 
why it was not also given as to promissory notes, if it 
was intended that the bank might ever exercise such 
power in respect to them. 

In the itemized statement of assets and liabilities, 
which each bank is required to make quarterly by 
section 34 of the statute, it made the duty of the bank 
to report, among other things, the aggregate amount 
of its loans and discounts, and also, separately, its 
“promissory notes.’’ No inference can be drawn from 
this, that the notes herein referred to are any other 
than those lawfully acquired by the bank through the 
exercise of its conceded powers, in making loans on 
personal securities and in discounting commercial pa- 
per; in both these ways promissory notes may be law- 
fully obtained and held, and if knowledge of theamount 
of such kind of paper was deemed important for any 
purpose, the provision in question was not only perti- 
nent, but absolutely necessary; for it is apparent that 
a mere statement of the total amount of its loans and 
discounts would not disclose the desired information. 
The obvious purpose of the section was not to define 





the powers of these institutions, or the manner in 
which they might be exercised, but to procure a true 
and correct statement of their condition, at stated 
periods, for the use and benefit of the public, and 
hence no power can be implied from any of its pro- 
visions unless the implication is rendered necessary 
and unavoidable, both from the language and the con- 
text. All the provisions of this chapter of our laws, 
having any bearing upon the question under consid- 
eration, are essentially the same as those contained in 
the New York Statutes upon the same subject, from 
which ours seems to have been copied. Section 13 of 
our statute, in particular, which relates to the powers 
of these associations, is identical in substance and 
nearly in language, with a similar section in the New 
York Statutes. In the case of Talmage v. Pell, supra, 
the question arose whether a bank organized under 
that statute had any legal capacity to purchase the 
negotiable bonds of the State of Ohio, for purposes of 
gain or profit; after full and exhaustive argument the 
Court of Appeals decided, in an opinion covering the 
whole ground, that it had no such powers. 

In the case of The Niagara County Bank v. Baker et 
al., decided by the Supreme Court of the State of 
Ohio, 15 Ohio St. 69, the same statute came under re- 
view upon a state of facts presenting the precise point 
involved in this case, and it was held that a power to 
carry on the business of,banking by discounting prom- 
issory notes was not a power to purchase such notes, 
but to loan money thereon. Recognizing the principle 
of these decisions as correct, it must be regarded as 
decisive of the present case. 

Having no corporate capacity to make the contract 
of purchase, the plaintiff never acquired any title 
to the note in suit, and the attempted act of purchase 
was strictly ‘ultra vires,’’ and conferred no rights 
whatever. Wiley v. First Nat. Bank of Brattleboro, 
47 Vt. 546; Matthews v. Skinker et al., Am. Law Reg., 
Aug. No., 1876, p. 488; Kansas Valley Nat. Bank of 
Topeka v. Rowell, 2 Dill. 371; Hoffman v. Hancock 
Mut. Life Ins. Co., 2 Otto, 161. 

Upon this ground the order denying a new trial is 
affirmed. 

Gilfillan, C. J., dissented. 

——__>—_—— 


TREATIES BY GOVERNMENT WITH INDIANS 
WITHIN STATE BOUNDARIES. 


N the case of The United States v. Lariviere et al., 
recently decided by the United States Supreme 
Court, certain spirituous liquors were seized and 
libeled as being property introduced for sale to In- 
dians in contravention of a treaty between the gov- 
ernment and the Red Lake and Pembina Band of 
Chippewa Indians. This band ceded to the United 
States by treaty, concluded October 2, 1863, a portion 
of the lands occupied by them, reserving enough for 
their own use. The seventh article is in these words: 
“The laws of the United States now in force, or that 
may hereafter be enacted, prohibiting the introduction 
and sale of spirituous liquors in the Indian country, 
shall be in full force and effect throughout the coun- 
try hereby ceded until otherwise directed by congress 
or the president of the United States.” The ceded 
country is now part of an organized county of the 
State of Minnesota, and the question is, whether the 
incorporation of this article in the treaty was a 
rightful exercise of power. If it was, then the 





proceedings to seize and libel the property iutro- 
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duced for sale, in contravention of the terms of 
the treaty, were proper, otherwise not. The court 
review the various cases bearing on the question 
(Cherokee Nation v. State of Georgia and Worcester v. 
Same, 5 Peters, 1, and 6 id. 515; United States v. Holi- 
day, 3 Wall. 409), and say, in reversing the judgment of 
the Circuit Court for the District of Minnesota: ‘“* The 
act of congress imported into the treaty applies alike 
to all Indian tribes occupying a particular country, 
whether within or without State lines; and, as it is 
based exclusively on the Federal authority over the 
subject-matter, there is no disturbance of the principle 
of State equality. Besides, the power to make treaties 
with the Indian tribes is, as we have seen, co-exten- 
sive with the power to make treaties with foreign na- 
tions. And it cannot be doubted that the treaty- 
making power is ample to cover all the usual subjects 
of diplomacy with different powers. One of these 
subjects relates to the acquisition and distribution of 
property belonging to the citizens or subjects of each 
in the territory of the other. A treaty embracing this 
matter may contravene the statutes of a State, but if 
it does the courts would disregard them and give to 
the alien the full protection accorded him by the 
treaty. If this result can be obtained by treaty with a 
foreign nation, surely the Federal government can, in 
the exercise of its power to treat with Indians, 
make provision over a subject like the present, coming, 
as it does, within the clause relating to the regulation 
of commerce.” 
FINANCIAL LAW. 


HE case of Goodwire v. Roberts, recently decided 
in the House of Lords (L. R.,1 App. Cas. 476), 
involves the rule governing negotiable government 
securities. The court held that the scrip of a foreign 
government, issued by it on negotiating a loan (which 
scrip promises to give to the bearer, after all install- 
ments have been duly paid, a bond for the amount 
paid, with interest), is, by the custom of all the stock 
markets of Europe, a negotiable instrument, and 
passes by mere delivery to a bona fide holder for value. 
English law follows this custom, and any person taking 
it in good faith obtains a title to it independent of the 
title of the person from whom he took it. The court 
also say, per Lord Selborne, that when the install- 
ments mentioned in the scrip have been actually paid, 
the scrip is as much a symbol of money due, and as 
capable of passing current by delivery, as the bond 
itself would be. 

In this case the scrip promised to give the bearer a 
bond for the amount paid. A person who took this 
scrip as being negotiable could not, after he had neg- 
ligently allowed another person the means of trans- 
ferring (even fraudulently) the possession of it toa bona 
fide holder, be heard to deny that the instrument 
was a negotiable instrument transferable to bearer by 
delivery. 

It is said that in the case of such scrip, issued by a 
foreign government and circulated in England by 
means of an agent there, who is to receive the install- 
ments, and give acknowledgments for their payment, 
and to deliver the bonds when they are issued, the 
contracting party is the foreign government, and not 
the English agent. 

One G. purchased through his broker some Rus- 
sian and some Hungarian scrip; the undertaking 
in the scrip was to give the bearer a bond for the 
money advanced, payable with interest in the way 








there stated. G. left the scrip (to be exchanged for 
bonds or sold, as he should direct) in the hands of his 
broker, who fraudulently deposited it with a banker 
as security for a loan to himself. Held, that the scrip 
was a negotiable instrument, transferable by mere 
delivery ; and that the banker, being a bona fide holder 
for value, was not liable to G., either in trover for the 
scrip itself, or in assumpsit for the value received 
upon it. 

The same court also recently held in the case of 
Misa vy. Currie, L. R.,1 App. Cases, 554, that a draft 
drawn for the amount of bills of exchange, purchased 
for transmission abroad, which amount by the usage 
of bill brokers is due on the first foreign post-day next 
after the purchase, and which draft was dated as of 
that day, is an order for the payment of money on 
demand, and if made by a person who has sold the 
bills, and addressed to the purchaser of them, consti- 
tutes a valuable consideration for a check given by 
the purchaser of the bills, though the bills sold may be 
dishonored when due. In this case, L., then in good 
credit in the city, sold to M. four bills of exchange, 
drawn by himself upon P. at Cadiz. They were sold 
on the llth of February, and by the custom of bill 
brokers were to be paid for on the first foreign post- 
day following the day of the sale. That first day was 
the 14th of February. L. was much in debt to his 
banker, and being pressed to reduce his balance, gave 
to the banker a draft or order on M. for the amount 
of the four bills. This draft or order was dated on 
the 14th, though it was, in fact, written on the 15th, 
and then delivered to the banker. On the morning 
of the 14th the manager of M.’s business gave a check 
for the amount of the order, which was then given up 
to him. L. failed, and on the afternoon of the l4th 
the manager, learning that fact, stopped payment of 
the check. The court held that the banker was en- 
titled to recover its amount from M. 


—_—__¢____—. 
NOTE OF ENGLISH CASE. 


N the case of In re Brown and Sibly’s Contract, 24 W. 
R. 782; L. R., 3,Ch. D. 156, Vice-Chancellor Malins 
seems to consider that there is no distinction between 
the question whether the legal estate in a mortgage in 
fee passes by a general devise in the will of the mort- 
gagee and the question whether a trust estate passes 
by a general devise in the will of the trustee. He ap- 
plies such authorities as the decision of Giffard, V. C., 
in In re Stevens’ Will, L. R,6 Eq. 597—authorities 
relating solely to the former question — to fortify his 
decision on the latter question, and this in spite of the 
express remark, in the case last mentioned, of Giffard, 
V. C., that the case before him was “‘ not the case of a 
mere trust estate, but of the legal estate ina mort- 
gage.’’ There appears to be aclear distinction in prin- 
ciple between the two questions; and beyond all doubt 
such a distinction is drawn by the authorities. Under 
the rule in Lord Braybroke v. Inskip, 8 Ves. 417, 435, 
that trust estates will pass under a general devise, 
unless it can be collected from expressions in the 
will, or the purposes or objects of the testator, that 
he did not mean them to pass, a charge of debts or 
egacies has been treated as showing an intention not 
to include a trust estate in a general devise. See Roe 
v. Reade, 8 T. R. 118; Rackham v. Siddall, 16 Sim. 
297; 1M. & G. 607. But in the case of a mortgage the 
reverse has been held. A charge of debts will not pre- 
vent the legal estate from passing by a general devise 
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in the will of the mortgagee (Field’s Mortgage, 9 Hare, 
414), and the reason for the distinction is obvious. 
The mortgagee has a bereficial interest in the mort- 
gaged property as a security, and it may be presumed 
that he intends the legal estate to pass to the person 
who, under the general devise and bequest, will be 
entitled to the mortgage money As, according to the 
rule laid down by Lord Eldon, the intention is to be 
gathered from *‘the purposes or objects of the testa- 
tor,”’ this consideration cannot be left out of account; 
but, nevertheless, it may be overridden by strong cir- 
cumstances of inconsistency in the purposes to which 
the generally devised property is to be applied. See 
Vice-Chancellor Malins’ decision in Martin v. Laverton, 
18 W. R. 561; L. R., 9 Eq. 563; and the Master of the 
Rolls’ decision in In re Packman and Moss, 24 W. R. 
130; L. R., 1 Ch. D. 214. The rule which Vice-Chan- 
cellor Malins has now laid down is, that a general de- 
vise of property charged with debts and legacies will 
carry the legal estate in trust property, and the rea- 
son he gives is that the testator ought to be taken as 
only meaning to charge that which is his own property. 
This would obviously cut away the whole rule in Lord 
Braybroke v. Inskip. 
_—____—. 
RECENT ENGLISH DECISIONS. 
AGENCY. 

Sale of goods: broker making sold-note ‘‘ on account 
of” foreign principal: personal liability of broker.— 
Fruit brokers in Liverpool gave a fruit merchant the 
following sold-note: ‘* We have this day sold to you, 
on account of James Morand & Co., Valencia, 2,000 
cases Valencia oranges, of the brand James Morand & 
Co., at 12s. 9d. per case, free on board, * * * ,’’ and 
signed it without any addition. The purchaser having 
brought an action against the brokers for non-delivery 
of the oranges, held, reversing the decision of the 
Exchequer Division, that the words ‘ton account of 
James Morand & Co.,’’ showed an intention to make the 
foreign principals, and not the brokers, liable, and that 
the brokers were not liable upon the contract. (Paice 
v. Walker, L. R., 5 Ex. 173, commented on.) Gadd v. 
Houghton, L. R., 1 Ex. D. (C. A.) 357. 

BILL OF LADING. 

Title to: consignor and consignee: equitable assign- 
ment of bills of lading: right to recover against third 
person for detention.— The plaintiff was in the habit 
of receiving goods consigned to him by L. for sale 
upon commission, and in order to place L. in funds 
for the purchase of the goods, agreed to allow L. to 
draw upon him. The documents of title of the goods 
were hypothecated to the plaintiff to enable him to 
provide funds to meet the bills so drawn by L. The 
plaintiff accordingly, and at the request of L., arranged 
for the sale of a parcel of goods, to be shipped by a 
vessel chartered by the buyers, and L., having drawn 
upon the plaintiff for that purpose, purchased and 
shipped the goods. The bill of lading was handed to 
L., but never forwarded to the plaintiff, and L.'s af- 
fairs being put in liquidation, the liquidator placed 
the bill of lading in the hands of the defendants with 
instructions not to part with it until they were paid 
the value of the goods, and they accordingly refused 
to give it up to the plaintiff. Held, that the plaintiff 
had an equitable right to the bill of lading, and was 
entitled to sue the defendants for the wrongful deten- 
tion of it. Lutscher v. Comptoir D’ Escompte de Paris, 
L. R., 1 Q. B. D. 709. 





BANKING. 

Banker and customer: payment of crossed check to 
wrong bankers: forged instrument: ratification by cus- 
tomer of banker’s thorized pay é: ey had 
and received.—The plaintiff drew a check on his 
bankers, M. & Co., payable to order, crossed it “L. & 
C. Bank,” and sent it for value to the payee from 
whom it was stolen and his indorsement forged. It 
was ultimately passed to the defendant, who took it 
bona fide in ignorance of the forgery. The defendant 
gave it to his country bankers, and their London 
agents, the L. & J. Bank, presented and received pay- 
ment for it from M. & Co., who either did not perceive 
or disregarded the crossing ‘‘ L. & C. Bank.’’ On hear- 
ing it was paid the defendant gave value for it toa 
customer. Meanwhile the plaintiff, at the payee’s 
request, had sent him a second check for the same 
amount, which also was paid by M. & Co., and the 
plaintiff's account was debited with both checks. The 
plaintiff having brought an action for the amount of 
the first check, for money had and received by the de- 
fendant, the jury found that all the parties concerned 
except the defendant, namely, the plaintiff, M. & Co., 
and the payee, had been guilty of negligence with regard 
to the payment of the first check. Held, that the first 
check had been paid by M. & Co. improperly and with- 
out authority, because they had paid it to the wrong 
bankers, and that the plaintiff could maintain this action 
against the defendant who had acquired no title to the 
check. Bobbett v. Pinkett, L. R., 1 Ex. D. 368. 


FRAUD. 


Action for breach of contract: failure of considera- 
tion: money had and received.— Defendants, a limited 
company, being possessed of a process (for which a 
patent had been taken out in England, but not for the 
foreign city of B.) for the utilization of sewage, agreed 
to sell to plaintiff for £15,000, the sole and exclusive 
right to use and exercise the patent in B. Plaintiff was 
aware that by the law existing at B. no exclusive right 
to use the process there could be obtained. The object 
of plaintiff in buying the exclusive right was, that he 
might form a company for using the process in B., and 
might induce persons to take shares in the company 
under the belief that, if the company bought of the 
plaintiff the right sold to him by defendants, the com- 
pany would be entitled to the exclusive use of the 
process in B. Plaintiff sued defendants to recover 
the £15,000, on the ground that, as there was no ex- 
clusive right to the use of the process in B., the con- 
sideration had failed. Held (affirming the judgment 
of the Queen’s Bench), that no action could be main- 
tained: 1. On the ground that, although defendants 
ostensibly sold the exclusive right to use the process 
at B., yet plaintiff's object being to float a company, 
and induce persons to take shares in it, he had intended 
to buy the right whether exclusive or not, and he had 
in fact obtained that for which he had paid the £15,000. 
2. On the ground that plaintiff being aware that no 
exclusive right to use the process in B. could be ob- 
tained, had entered into a contract with defendants 
in contemplation of a fraud upon the shareholders of 
the intended company. Begbie v. The Phosphate Sew- 
age Company, Limited, L. R.,1Q. B. D. (C. A.) 679. 





MASTER AND SERVANT. 

1. Liability of employer for negligence of a fellow- 
workman: common employment: practice: costs of up- 
peal.— The defendants, who were colliery owners, 
commenced sinking a shaft, for which purpose they 
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employed workmen (amongst whom was the plaintiff) 

and a steam-engine with a man to drive it. Having 

proceeded some depth, the defendants contracted with 
one W. to complete the work. Under this contract 

W. was to employ and pay the workmen (including 

the plaintiff), and the defendants were to provide 

steam-power and to pay the engineer’s wages; the en- 
gineer, however, to be under the orders and control of 

W. Through the negligence of the engineer, the plain- 

tiff sustained an injury whilst at work at the bottom 

of the shaft. Held, that, inasmuch as the plaintiff 
and the engineer were engaged in one common em- 
ployment under the orders and control of W., the 
contractor, the defendants were not responsible for 
the engineer’s negligence, notwithstanding that his 
wages were paid by them. The Court of Appeal re- 
fused to require an insolvent appellant to give security 
for the costs of the appeal, where the question at issue 
had not been previously considered in a court of error. 

Rourke v. The White Moss Colliery Company, L. R., 1 

C. P. D. 556. 

2. Contract ‘of hiring: wrongful dismissal.—The 
plaintiff, a master mariner, accepted the command of 
the defendant’s ship under a written agreement, as 
follows: “I hereby accept the command of the ship 
City Camp on the following terms: Salary to be at and 
after the rate of £180 sterling per annum.”’ ‘Should 
owners require captain to leave the ship abroad, his 
wages to cease on the day he is required to give up the 
command, and the owners have the option of paying 
or not paying his expenses traveling home.” ‘ Wages 
to begin when captain joins the ship.’’ Held, that the 
plaintiff could not (except under unusual circum- 
stances) be dismissed without a reasonable notice. 
Creen v. Wright, L. R.,1 C. P. D. 591. 

STATUTE OF FRAUDS. 

29 Car. 2, c. 3, ss. 4, 17: sale of tenant’s fixtures.—The 
tenant of premises having become bankrupt, the 
trustee sold the tenant’s fixtures on the premises to 
the plaintiff, and he sold them to the defendant, the 
landlord. ‘There was no agreement in writing, and 
the value of the fixtures was above £10. An action 
having been brought for the price, held, that the sale 
was not within section 4 of the statute of frauds as 
the sale of an interest in Jand, nor within section 17 as 
the sale of goods and chattels: and the action was, 
therefore, maintainable. (Hallen v. Runder, 1 C. M. 
& R. 266, followed.) Lee v. Gaskell, L. R.,1 Q. B. D. 
700. 

—_— 
BOOK NOTICES. 

A Treatise on the Law of Evidence. By Simon Greenleaf, 
LL. D., Emeritus Professor of Law in Harvard Univer- 
sity. Quorswm enim sacra leges invent et sancitee fuere, 
nisi ut ex ipsarum justitia me suum,tribuatur ? 
MuscaRpUS EX ULPIAN. Vol. 1. Thirteenth edition, 
carefully revised, with large additions, by John Wilder 
May, author of “ The Law of Insurance,” etc. Boston: 
Little, Brown & Company, 1876. 

OR one having a metaphysical turn of mind, prin- 
ciples governing judicial evidence possess a peculiar 
interest. Unlike the rules prevailing in other depart- 
ments of the law, they rest on philosophical reasons 
and are not the creatures of accident or convenience. 

Although of a comparatively late growth, they have 

become an important part of the body of the common 

law, and must be thoroughly understood by every one 
who hopes to meet with any success in the transaction 
of legal business. Whatever may be the acquirements 
of a counsel in the general principles of legal science, 
a deficient knowledge of those of evidence renders 








him unfit to take part in the trial of causes or in their 
preparation for trial, while on the other hand a thor- 
ough understanding of evidence will frequently ena- 
ble its possessor to make a creditable appearance in 
court, though he may be ignorant of all other law. Yet 
the fundamental rules governing the production of 
testimony are few and brief, the whole being em- 
braced in a few lines, namely: (1) ‘* The evidence must 
correspond with the allegations and be confined to the 
point at issue.” (2) ‘It is sufficient if the substance 
only of the issue be proved.” (3) ‘‘The burden of 
proving a proposition or issue lies on the party hold- 
ing the affirmative.’’ (4) ** The best evidence of which 
the case in its nature is susceptible must always be 
produced.” This narrow foundation has been added 
to in different directions until an enormous mass of 
law, legislative and judicial, has resulted. From time 
to time endeavors have been made by writers of ability 
to systematize the law. The treatises of Gilbert, Starkie, 
Phillips and Best being among the most widely known. 
It was reserved, however, for Professor Greenleaf to 
produce a work wherein the law of evidence was set 
forth, not only accurately, concisely and fully, but 
with an elegance of style that renders its perusal and 
study a pleasure. The thousands of young and mid- 
die aged men who have used Greenleaf’s Evidence as 
a text-book will bear witness to the truth of our state- 
ment, and to those who know the volumes as well as 
we do, the appearance of a thirteenth edition will 
occasion no surprise. This edition contains all the 
matter of the preceding editions, with the addition 
to the first volume (which composes the general part 
of the work, the second and third volumes being de- 
voted to the application of the principles of evidence 
to particular kinds of action, ete.) ‘‘of about nine 
hundred cases selected from the multitude of English 
and American decisions reported since the last edi- 
tion.”” Another improvement over the editions imme- 
diately preceding is the restoration of the text to the 
condition in which it was left by the author, such ad- 
ditions as bad been made thereto by former editors 
having been thrown into the notes. Whether the sub- 
stitute of catch-words for running summaries to the 
sections will be considered in the light of an improve- 
ment, we question. Perhaps to one studying the work 
and thoroughly familiar with the sections it may be 
thought so, but those using it for reference would 
probably prefer the former style. The index has been 
materially enlarged and improved, something that was 
really needed. The editor in other directions seems 
to have done his work faithfully and well. The me- 
chanical work upon the volume is, as is usual with books 
issued by these publishers, of the very best. 





A Treatise upon Conveyances made by Debtors to Defraud 
Creditors. Containing References to all the Cases, both 
English and American. By Orlando F. Bump, Counsel- 
lor at Law. Second edition. New York: Baker, Voor- 
his & Co., 1876. 

Mr. Bump is widely known through his Treatise on 
Bankruptcy as well as through the first edition of the 
present work, and to those familiar with his previous 
volumes will need no recommendation. The sub- 
ject upon which the work before us treats is one 
of great practical importance, and cases involving 
it very frequently arise. Before the first edition 
of this work was issued there was nothing treating 
specially upon the subject which would be of great 
use in this country. Roberts on Fraudulent Con- 
veyances, issued more than seventy years previ- 
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ously, was out of date. The more recent works of 
May and Hunt were confined to English cases, and 
afforded only a partial help to the American practi- 
tioner. The work of Mr. Bump is constructed upon 
the theory that fraud is always a question of intent, 
and is arranged throughout to unfold and develop 
this theory. It does not undertake to treat of local 
statutes affecting remedies, etc., with which the prac- 
titioner is supposed to be familiar, *but simply con- 
siders the subject as it was at common law with the 
remedies afforded by the common law. The statute of 
13th Elizabeth, which has in substance been adopted in 
all the States, was considered as merely declaratory of 
the common law. There have of course been local 
modifications of some of the provisions of that statute, 
but not enough to preclude the production of a treat- 
ise which will be of value in every State where the 
common law prevails. The volume before us gives, 
first, a history of the law of Fraudulent Conveyances, 
it next considers what constitutes such a conveyance, 
then follows chapters upon Fraudulent Intent, Badges of 
Fraud, Possession, Preferences, Consideration, Volun- 
tary Conveyances, ‘Nuptial Settlements, Assignments, 
Remedies, Evidence, etc. A few cases from the Year 
Books are given, and an appendix containing the stat- 
utes of the different States. The citations of cases are 
very numerous, being, we should estimate, nearly five 
thousand. The work is fairly indexed, has a table of 
cases cited, and is excellently printed and bound. 


Otto’s Reports. Cases Argued and Adjudged in the Su- 
»yreme Court of the United States, October Term, 1875. 
eported by William T. Otto. Vols. Land II. Boston: 

Little, Brown & Company, 1876. 


These two volumes are the work of a new Reporter 
and of other,Publishers than those who issued Wallace’s 
Reports, and we can say with the utmost confidence 
that they are—in so far as concerns either the re- 
porter or the publishers —a great improvement on any 
of Mr. Wallace’s series. Mr. Otto is a better reporter 
than was Mr. Wallace. His head-notes and statements 
are clear, and generally concise, and he avoids the 
sesquipidalian words that his predecessor used to 
affect. 

The publishers have made two handsome volumes, 
well printed and well bound. They have numbered 
the volumes 91 and 92, that being their numbers in the 
series of Supreme Court Reports, but the habit has 
become so inveterate of calling the reports by the 
name of the reporter, that it will take some considera- 
ble time to make an inroad upon it. 

Many of the cases are of very great importance, but 
as we either reported them in full or gave extended 
abstracts of them when they were adjudicated, we 
shall content ourselves at this time with a brief notice 
of some of them. 

Upton v. Tribilcock, p. 45, decides that the original 
holder of stock in acorporation is liable for unpaid 
installments of stock without express promise, and 
that an agreement with the corporation or its agents 
limiting his liability therefor is void as to creditors of 
the company and its assignees, and that, where the 
agent of a corporation procures a subscription of addi- 
tional stock in it by fraudulent representations, the 
fraud cannot be relied on as a defense to a suit for the 
unpaid installments. In National Bunk of Commerce 
v. Merchants’ Nat. Bank, 92 (reported in 12 Alb. L. J. 
291), it was held that a bill of lading attached to a 
time draft sent to an agent for collection may be sur- 
rendered to the drawee on his acceptance of the draft. 








In Sawyer v. Turpin, p. 114, held that a chattel mortgage 
taken within four months of a petition in bankruptcy 
by a creditor in exchange for a prior valid bill of sale of 
the same property and duly recorded before any rights 
of the assignee in bankruptcy accrued, was not invalid. 
In Wilmington, etc., R. R. Co. v. King, p. 3, plaintiff, 
in North Carolina, sold the railroad company, during 
the war, wood at one dollar a cord, payable in Confed- 
erate currency. Specie was, at the time, worth 
twenty-one times the currency. Held, that the con- 
tract was valid; that evidence of the value of the cur- 
rency at the time and place was admissible; that the 
plaintiff could recover only the value of the currency 
stipulated for the wood, and that aState statute allow- 
ing the jury to estimate the real value of the consider- 
ation in such contracts was in violation of the Federal 
constitution. In Matthews v. McStea, p. 7, it was de- 
cided that partnerships between residents respectively 
of New York and Louisiana were not dissolved by 
the war in April, 1861, and that an acceptance in that 
month by one member bound all the firm ; commer- 
cial intercourse became unlawful August 16, 1861. In 
Farmers, etc., Bank, v. Dearing, p. 29, national banks 
are held not liable to State usury laws. In Brown v. 
Piper, p. 37, held that the application of an old pro- 
cess to a new subject was not patentable. In Hall 
v. Lanning, p. 160, it was held, by a divided court, that 
after the dissolution of a partnership one partner has 
no implied authority to cause the appearance of an- 
other partner to be entered to a suit brought against 
the firm, and it was doubted whether such implied 
authority exists during the continuance of the part- 
nership. In Pollard v. Lyon, p. 225, the court, 
through Mr. Justice Clifford, gave a learned review 
of the law as to what words are actionable in an 
action of slander, holding that charging a woman 
with fornication was not actionable‘unless fornication 
was an indictable offense. In Mutual Benefit Life 
Insurance Co. v. Tisdale, p. 238, it was decided that 
letters of administration afford no legal evidence of 
the death of the intestate in an action by the plaintiff, 
in his individual character, to recover a debt upon a 
contract between him and the defendant where the 
right of action depends upon the death of such intes- 
tate. The action was by a woman to recover upon 
a policy of insurance upon the life of her husband. 
The same doctrine was held in Carroll v. Carroll, 60 
N. Y. 121. Such letters are only evidence in proceed- 
ings arising out of the will, or where the parties claim 
under or are connected with it. In Kohl v. United 
States, p. 367, it was held that the right of eminent do- 
main exists in the government of the United States, 
and may be exercised within the State, and entirely 
independent of the State authorities. This is a doc- 
trine not hitherto generally accepted, as the custom has 
been for the State to condemn lands for the use of the 
general government. But, in People v. Humphrey, 23 
Mich. 471; 8. C., 9 Am. Rep. 94, it was expressly held 
that the State had no such power, and the United 
States Supreme Court approves of this doctrine. In 
Milwaukee and St. Paul Railway Co. v. Arms, p. 489, 
the doctrine of exemplary damages was considered, 
and it wae decided that such damages should not be 
awarded in an action against a railroad company for 
injuries occasioned through negligence, unless the ia- 
jury was the result of willful misconduct, or of ‘iat 
reckless indifference to the rights of others, which is 
equivalent to an intentional violation of them. In 
Mayer v. Hellman, p. 496, an assigument for the bene- 
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fit of all creditors is not fraudulent, and, when exe- 
cuted six months before proceedings in bankruptcy, is 
not assailable by the assignee. In Raymond v. Thomas, 
p. 712, it was held that the special order of an officer 
in command of the United States troops in South Car- 
olina, issued in May, 1868, annulling and setting aside, 
in terms, a decree of a competent court of that State, 
in a case within its jurisdiction, was “an arbitrary 
stretch of authority, needful to no good end that can 
be imagined,” and void. 

Of the cases in volume II, we note the following: In 
Stott v. Rutherford, p. 107, held that the words “grant”’ 
and “ demise,” in a lease for years create an implied 
warranty of title and a covenant for quiet enjoyment. 
In First Nat. Bank v. Nat. Ex. Bank, p. 123, dealings in 
stocks by a national bank was held not to be expressly 
prohibited, but that such a prohibition is implied from 
the failure to grant the power. In Hoffman vy. John 
Hancock Mutual Life Ins. Co., p, 161. an agreement 
between an agent of an insurance company and an 
applicant for insurance, whereby the former accepted 
articles of personal property in satisfaction of the pre- 
mium, without authority from the company, was held 
to be a fraud on the company. In Angle v. North- 
western Mutual Life Ins. Co., p. 330, it was decided 
that where a party intrusts a negotiable instrument 
to another, for use as such, with blanks not filled, that 
other has implied authority to fill the blanks, but not 
to vary or alter what it did contain, nor to pervert its 
scope or meaning by filling the blanks with stipula- 
tions repugnant to what was plainly and clearly ex- 
pressed in the instrument. In Town of Coloma v. 
Euves, p. 484, it was decided that where a municipal 
corporation ‘was, by statute, authorized to subscribe 
Zor the stock of a railroad and to issue its bonds there- 
for, upon precedent conditions, such as a popular vote, 
and where it may be gathered from the enactment that 
the municipal officers were to decide whether such con- 
dition had been complied with, their recital in the bonds 
that it has been is conclusive as to a bona fide holder. 

There are a number of other important cases that we 
have not space to notice, among which are the Immi- 
gration cases, the Enforcement cases and the State 
Railroad Tax cases, all of which we discussed at length 
when they were decided. 

In the points of the dignity and learning of the 
court, the importance and variety of the questions de- 
cided, and the ability with which they are argued and 
adjudicated, these reports are not excelled by any 
others extant. 


A Det of the Law of Insurance, being an Analysis of Fire, 
arine, Life and Accident Insurance Cases Adjudi- 
cated in the Courts of England, Ireland, Scotland, the 
United States of America and Canada, commencing 
with the earliest reported adjudication and continued 
to the present time. By Oliver B. Sansum, Counselor at 
Law, Chicago, Ill. (late of the Island of Barbadoes, Brit- 

ish West Indies). Chicago: Callaghan & Co., 1876. 

This volume contains a very large amount of matter 
and probably comes as near to a complete digest of all 
insurance cases as is possible or desirable. There are, 
we should judge, upwards of thirty-five hundred cases 
referred to which ought to include every thing worthy 
of digesting, and probably does. The arrangement 
of a work of this character will vary according to 
the notions of the individual who undertakes it, 
and whether one is well arranged or not, is often a ques- 
tion of taste, concerning which dispute cannot be had. 

e do not mean to say that there can be no difference 
between one digest and another, because there is often 





avery great difference, one being systematically con- 
structed according to topics, while another is nothing 
but athrowing together of head-notes, distinguished 
one from another only by some catchword which may 
or may not give a clue to the contents of the note to 
which it is affixed. Yet in the careful methodical or- 
dering of this kind of book, there is a wide latitude for 
variance, and two able digest-makers may differ in 
every particular. Yet there is an unfailing test of the 
skill with which the work is done, and that is ability 
to find at once what is wanted. Itis not so much 
what such a book contains as the facility with which 
its contents are capable of being reached and applied 
that makes it valuable. The compiler of this volume 
seems to have comprehended this fact and to have 
endeavored to so classify its topical heads and subdi- 
visions as to render its use easy. In regard to this he 
says, in his preface, that ‘“‘ the questions adjudged in 
each case have been separated — the thing adjudged 
placed among things of the same class.’’ ‘* In determin- 
ing the place for the question, its general name or 
root, the judgment given and the thing carried up for 
special examination, have been kept steadily in view 
in the order mentioned. To illustrate: If the question 
came up, on motion, to arrest the judgment founded 
on the plaintiff’s insufficient declaration, and the 
court arrested it, the question properly belongs to 
‘Pleading’ (the root). ‘What is not sufficient’ (the 
foundation of the judgment). ‘Of declaration, com- 
plaint, bill or petition’ (the declaration being the 
thing carried up for special examination).’’ This will 
show the plan of the work, and we think it has been 
carried out with a reasonable degree of success. The 
volume is well printed and bound, and will prove of 
great value to all interested in insurance matters. 


The Flush Times of Alabama and Mississippi. A series of 
Sketches. By Joseph G. Baldwin. Eleventh thousand. 
San Francisco: Sumner Whitney & Co., 1876. 


This is a reprint of a book issued originally twenty 
odd years ago. It is not a law book, but it was writ- 
ten by a lawyer, and the law and the lawyers furnish 
the subjects of most of the sketches. The writer was 
something of a wag, and many of his papers are full 
of a rollicking humor, more common in his day than 
now; he was also a good story teller. The best per- 
formance in the book is a biographical sketch of 
the Hon. Sargent S. Prentiss, which is well worth the 
reading. 


Leading Cases done into English. By an Apprentice of Lin- 
coln’s Inn. Reprinted from the “ Pall Mall Gazette.” 
Second edition. London: Macmillan & Co., 1s76. 

The conceit of turning law into verse is an old one, 
but it is one that has not often been put into execu- 
tion. One of the characters in Ben Jonson's The 
Poetaster, declared : 

“Troth, if I live I will new dress the law 
In sprightly Poesy habiliments.” 

And Philip Yorke (afterward Lord Hardwicke) as- 

sured the innocent Sir Lyttleton Powys that he thought 

of lightening the labors of law students by rendering 

Coke upon Littleton into verse. Some years later was 

issued *“*The Reports of Sir Edward Coke, Knt., in 

Verse.’’ The cleverest performance of the kind is the 

one before us, wherein some sixteen of the more fa- 

mous “Leading Cases"’ are done into such English 
and such verse, as Swinburn, Browning, Tennyson, 
and other popular poets have used for more fanciful 
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sentiments. ‘The Six Carpenters’ Case,’’ ‘The Squib 
Case,” and Pasley v. Freeman, look quaint and strange 
in such fantastic dress, but one gets the pith of them 
quite as well as in the prosy pages of Smith. The best 
piece in the book is the ‘ Dedication to J. S.,’’ the 
mythical individual so often met with in the old law 
books, and who, later in the world’s history, was 
found to be “ John Stiles.” 


——_>__—_. 
NEW YORK STATE BAR ASSOCIATION. 


To the Committee on Admissions of the New York State 
Bar Associution: 

There will be a meeting of the Committee on Ad- 
missions of the New York State Bar Association, at 
the Delavan House, Albany, N. Y., on the 12th day of 
December, 1876, at three o’clock, P. M., of that day. 

By order of Executive Committee, 

(Official.) Marcus T. Hun, 


Sec’y Exec. Com. 
—_——____—_—______ 


CORRESPONDENCE. 


VOTES FOR AN INELIGIBLE CANDIDATE. 
To the Editor of the Albany Law Journal: 

S1r— In the Current Topics of No. 22 of the present 
volume of the JOURNAL you mention, on page 350, the 
case of Price v. Baker, 41 Ind. 572, as supporting the 
decision in People v. Clute, 50 N. Y. 451, where it was 
held that of two candidates, of whom the one was in- 
eligible, and the other did not receive a majority of 
the votes cast, neither was elected. Price v. Baker is 
of a different import. The Supreme Court there say: 
“Tt is a principle of law well settled in this State, that 
where a majority of the ballots at an election are given 
to a candidate who is not eligible to the office, the bal- 
lots so cast are not to be counted for any purpose. 
They cannot be counted to elect the ineligible candi- 
date, or to defeat the election of an opposing candidate 
by showing that he did not receive a majority of the 
votes cast at such election. They are regarded as ille- 
gal, and as having no effect upon the election for any 
purpose. As a consequence, it follows that the candi- 
date who is eligible, having the highest number of legal 
votes, though that number may be less than the num- 
ber of votes cast for the ineligible candidate, and less 
than a majority of all the votes cast at such election, 
is entitled to the office. Gulick v. New, 14 Ind. 93.” 

Iam, Sir, 
Yours, very respectfully, 
J. KOPELKF. 
Crown Pornt, InpDIANA, Nov. 29, 1876. 


eS 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Decem- 
ber 5, 1876: 

Judgment affirmed as to dower, and reversed as to 
claim of executor, and proceedings remitted for re- 
hearing on latter claim by surrogate, costs to abide his 
order — Kyle v. Kyle. —— Judgment of General Term 
reversed, and decree of surrogate affirmed, with costs 
— Sisters of Charity v. Kelly. —— Judgment affirmed, 
with costs — McGovern v. N. Y. C. R. R.; Bache v. 
Doscher; White v. Hickman; Crane v. Turner; Zim- 
mer v. N. Y. C. R. R.— Appeal dismissed, with 





costs of appeal to time of making the motion, and $10 
costs of motion — Roosevelt v. Linkert. —— Judgment 
reversed and new trial granted, costs to abide event — 
Ditchett v. Spuyten Duyvil, etc., R. R.—— Order 
granting a new trial reversed. and judgment at Circuit 
affirmed, with costs — Hauck v. Craighead. —— Order 
granting new trial affirmed, and judgment absolute for 
defendant — Sieger v. Culyer.—— Judgment of Su- 
preme Court and order of Board of Police Commis- 
sioners reversed, and proceeding remitted for rehear- 
ing by the board— People ex rel. Miller v. Police 
Commissioners. —— Order affirmed, with costs —In re 
Pengust, to vacate an assessment. 


——$—4—_—————— 
NOTES. 


AKER, VOORHIS & CO. are soon to publish a 
number of books which promise to be useful. 
Among the number is a treatise on Specific Perform- 
ance by Mr. A. P. Sprague, the winner of the prize for 
the best essay on International Codification; also a 
treatise on Evidence at Nisi Prius, by Austin Abbott, 
modeled, we presume, somewhat after Roscoe’s well- 
known work on the same subject. The value of such 
a work will depend almost entirely on the judgment 
and accuracy with which it is done, and that it will 
not be wanting in these regards Mr. Abbott’s other 
works are a sufficient guaranty. The same firm also 
announce Thomas on Mortgages, Waterman’s United 
States Criminal Digest, Sedgwick’s Leading Cases in 
the Law of Damages, and several new editions. —— 
Johnson & Co., of Philadelphia, will publish a General 
Index to the English Common Law Reports, from vol. 
84 to vol. 118, and also new American editions of Scrib- 
ner on Dower, Russell on Crimes, White & Tudor’s 
Leading Cases in Equity, and Tudor’s Leading 
Cases on Real Property. —— Messrs. Clark & Co., of 
Cincinnati, offer their authorized reprint of the Ohio 
Reports, 45 volumes, at the moderate price of $112.50. 
— Little, Brown & Company have in press an Ameri- 
can edition, with notes, of Stephens’ Digest of the 
Law of Evidence, a work of great merit; also Bigelow 
on the Law of Frauds; Curtis on the Law of Copy- 
right, Table of Cases in United States Digest, and new 
editions of Story’s Equity Jurisprudence; Greenleaf’s 
Law of Evidence, vols. 2 and 3, and Bishop’s Criminal 
Law. —— Gould & Son announce the Second Supple- 
ment to Wait’s Digest, covering the reports from 1872 
to 1876; also a treatise on Fixtures, by Ransom H. 
Tyler. —— Hurd & Houghton have in press vol. 5 of 
Bennett's Fire Insurance Cases; vol. 5 of Bigelow’s 
Life and Accident Insurance Cases (these two series 
include all Fire and Life Insurance Cases); a treatise 
on the Law of Mortgages, in two volumes, by Leonard 
A. Jones, of the Boston bar, and McClelland’s 
Civil Malpractice, a subject of novel interest. —— 
Diossy & Co. are about to commence a new series of 
* Abbott's Practice Reports,” to be known as “ Ab- 
bott*s New Cases,” and to include, besides practice 
cases, select cases of general interest, not elsewhere 
reported. The same firm is issuing a new and revised 
edition of Abbott’s Practice in the United States 
courts; and a supplement to Riddle’s Supplementary 
Proceedings, by John F. Baker.—W. C. Little & 
Co. announce a Digest of the entire series of the Court 
of Appeals Reports, by Joel Tiffany and O. L. Bar- 
bour. Mr. Tiffany prepared a digest of the first 
twenty-six volumes, while Mr. Barbour has completed 
to date. 
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In affirming order overruling demurrer for no cause 
of action, in the case of Littauer v. Goldman, the Gen- 
eral Term of the First Department holds that an 
innocent purchaser of paper adjudged void for usury, 
inasuit upon it, which the seller was notified to prose- 
cute, may recover of the latter, equally upon the 
ground of breach of implied warranty or total failure 
of consideration. The opinion follows the reasoning 
of Court of Appeals in Delaware Bank v. Jarvis, 20 N. 
Y. 225, and Webb v. Odell, 49 id. 583, but the facts are 
somewhat beyond either of those cases, the seller not 
having been implicated in the usury, nor made any 
representations as to the validity of the paper, except 
simply offering and selling it, which is held to be the 
strongest assertion of its being what it purports to be. 
Delaware Bank v. Jarvis. The General Term pro- 
nounces usurious paper to be ‘absolutely void by 
statute,” and being bought and sold as of apparent 
value, the purchaser gets really nothing for his money, 
contrary to the idea of a sale, and so may get his 
money back. 


The Washington Law Reporter, speaking of the for- 
mation of the New York State Bar Association, says: 
“The Law JOURNAL was declared to te the official 
organ of the association. This last-named honor falls 
where it belongs, for the credit of this successful 
organization rests more with our Albany cotemporary 
than with any other paper in the State. Some months 
ago a well-put suggestion looking in this direction 
appeared in that paper, and at intervals several very 
able articles and interesting paragraphs in its columns 
have come out strongly for this project. We are 
pleased, too, to see that the association has been 
formed pretty much on the plan proposed by the 
Journal, all classes of the profession—that is, the 
reputable classes — being represented. 

The New York Supreme Court, at the General Term 
of the Third Department, recently decided in the case 
of Hicks v. Marshall, that where, in an action on a 
promissory note bought by plaintiffs before maturity, 
in good faith and for full value, evidence of an inqui- 
sition had after the making of the note, by which the 
defendant was declared to be of unsound mind at the 
time he made the same, establishes prima facie such 
ipsanity, and, in order to recover, the plaintiff must 
show either that defendant was sane at that time, or 
that he had received such a consideration for the note 
as that justice and equity required it to be paid. 


The United States Circuit Court for the District of 
Iowa, at the October, 1876, term, in the case of Thomp- 
son v. Scott, decided that a person who brings an 
action in one court, against a receiver appointed by 
another court, without the consent of the court whose 
officer such receiver is, is guilty of a contempt of the 
latter court; and this is so although such action may 
not result in disturbing the possession of the receiver. 
This doctrine applies with peculiar force to cases 
where suits are brought in the State courts against re- 
ceivers appointed by the Federal courts, in actions 
brought by citizens of other States, to foreclose rail- 
way mortgages. The doctrine followed by the Supreme 
Court of Iowa, in Allen v. Central Railroad of Iowa, 3 
Cent. L. J. 434, and by the Supreme Court of Wiscon- 
sin, in Kinney v. Crocker, 18 Wis. 75, is denied. In 
such cases the proper practice is for the person having 
a demand against the fund in the hands of the receiver, 





to bring his demand into the court appointing the re- 
ceiver, and the court will direct him to be examined, 
pro interesse suo, before the master, and if, upon 
auditing his claim, the court finds it to be a just one, 
it will direct the receiver to pay it without litigation, 
but if the court finds the claim to be a doubtful one, it 
will give the claimant leave to prosecute it against the 
receiver before some competent court, consulting 
herein the convenience of parties and exercising a 
judicial discretion. 

The Lord Chancellor of England, at the recent Lord 
Mayor’s dinner, said, in regard to the results of the re- 
cent changes in procedure: *‘ We are passing through 
a crisis of extensive legal changes, and we stand in 
need of every possible contribution of wisdom, of ex- 
perience, of patience, of forbearance, to make those 
changes fit and harmonize with our ancient system of 
judicature. I suppose that a simple and inexpensive 
system of procedure must always tend to increase liti- 
gation; and if the recent changes are to be tried by 
this test, they must have been most signally successful 
in their operation; for whereas we understand that 
there is scarcely any trade or occupation in this coun- 
try which is not suffering from a greater or less degree 
of depression, I believe I am right in saying that the 
quantity of business which stands at this moment at 
the disposal of the various courts of justice is greater 
than it has been at any previous time. I think I can 
assure you that the members of the judicial bench do 
not eat, and are not likely to eat the bread of idle- 
ness.” 

The New York Marine Court recently decided in 
Remmey v. Gedney, and one other case, that the salary 
of a judicial or other public officer, while in the hands 
of the disbursing officer of the general or municipal 
government in his official capacity, in common with 
other money to be applied by him toward the pay- 
ment of judicial and other official salaries, according 
to law, can neither be arrested, attached, seized nor 
taken under attachments, judgments, executions, or 
supplementary proceedings founded thereon, or taken 
in aid thereof. —— The constitutional amendments in 
Virginia have been adopted by a large majority. They 
provide for biennial sessions of the Legislature, and 
for the disfranchisement of voters for petit larceny 
and non-payment of their poll-tax. It is reckoned 
that the costs of the sessions of the Virginia Legisla- 
ture will be reduced $150,000 by the amendments, and 
the State school fund, to which the receipts from the 
poll taxes will be transferred, is sure to be largely in- 
creased. 


The examinations for candidates at the bar in England 
are growing more severe. This year, at the final bar 
examination, out of 63 candidates no less than 34 were 
rejected and only 29 passed. There is a great deal of 
grumbling among those who have failed, especially 
those who have come up with bigh university reputa- 
tions, and who have been plucked more than once in 
their examination. —— The English Council of Law 
Reporting is in trouble about reporting the case of 
Reg. v. Kuhn, popularly known as the Franconia case. 
The case is one of undoubted importance, but the 
judgments pronounced are so numerous and volumin- 
ous that they would occupy nearly a volume them- 
selves. The judgment of the Lord Chief Justice alone 
occupied three hours in delivery. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters: should be ad- 
dressed to the publishers. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 








The Albany Law Journal. 


ALBANY, DECEMBER 16, 1876. 











CURRENT TOPICS. 


| Supreme Court of Tennessee have recently 

decided in the case of Taylor v. Hart, that an 
act of the legislature empowering a municipal cor- 
poration to grade and pave the entire carriage way 
of a street, at the cost of the abutting lot owners in 
proportion to the respective fronts of their lots, and 
creating a lien upon the specific property for the 
payment of the assessments thereon, is unconstitu- 
tional and void, and that there is no power in the 
State government which may be delegated to coun- 
ties or incorporated towns, to impose a burden of 
such a character in the form of a local assessment. 
This decision is in apparent antagonism with those of 
this and other States, and may, perhaps, be explained 
by the difference between the provisions of the Ten- 
nessee constitution and that of New York. We think, 
however, that the Tennessee court have reached their 
conclusion for this reason. Being able to hold 
that there is no custom in that State for municipali- 
ties to impose such an assessment, and being aware 
of the dangerous tendency of local authorities to- 
ward making extensive improvements at the expense 
of owners of property, they have preferred to estab- 
lish a rule that will prevent the disastrous results 
experienced in this State from the doctrine accepted 
here. In this, we think they are wise, and we trust 
that as soon as it may be done without interfering 
with rights acquired upon the faith of the present 
rule, the courts of this State will, if possible, limit 
the power of municipal bodies. The theory of our 
form of government, that all power is vested in the 
people, when carried to its ultimate limit, is apt 
to produce great wrong. In fact, the liberty given 
to city councils, chosen by popular vote, to deter- 
mine what local expenses should be incurred, and 
when, and how, has been a great source of political 
corruption. In fact, the greater part of the taxation 
which now burdens the industry of the country has 
resulted from unwise expenditures made by local 
authorities. The national taxes now, as a rule, are 


imposed upon luxuries, and can have no disastrous 
effect upon any branch of trade that it is for the 
Vor. 14.— No. 25. 





advantage of the people at large to sustain. A 
decrease in the consumption of spirits, tobacco, and 
wines, or in ostentatious display, which the Federal 
taxes effect, is no detriment. But local taxation, 
upon the other hand, especially under the system of 
assessment now in vogue for its imposition, falls 
upon the products of labor and of economy, and thus 
discourages those who would be industrious and fru- 
gal. A people increase in virtue and riches only 
where there is security to private property. With 
insecurity comes extravagance, despondency and 
poverty, and it is of little moment whether such in- 
security is produced by liability to robbery, or lia- 
bility to excessive taxation. The disposition to 
increased cost of local government is a dangerous 
one, and needs to be checked, and we are glad to 
see that the Supreme Court of Tennessee has not 
hesitated to meet and crush it at the outset. 


The General Term of the Supreme Court in the 
Second Department have decided, Judge Dyckman 
delivering the opinion, that the law passed at the 
last session of the legislature, known as the Kings 
county sheriff’s bill, is constitutional. It will be 
remembered that this act (chap. 439) provides that 
in all foreclosure cases in Kings county, where there 
is no agreement as to the appointment of a referee 
to sell, the sheriff shall conduct the sale. Te test 
the validity of this lew, a foreclosure sale, where all 
the parties were not represented, was sent to a ref- 
eree, who sold the property. The purchaser refused 
to accept the title from the referee, claiming the 
sale to have been invalid. The case then came before 
the court, on a motion to relieve the purchaser, and 
finally reached the General Term on appeal. The 
court held that the law is constitutional, because, 
though it tends to increase the sheriff's fees during 
his term of office, it must be regarded as a general 
and not a local law, and it is not an objection well 
taken, that it destroys the uniformity of practice in 
the courts of record in the State. We think that 
the profession, not only in Kings county, but 
throughout the State, will regret that the court felt 
constrained to sustain the validity of the act. It is 
of a dangerous character, and liable to be extended 
in its operation to all parts of the State. It in- 
creases the compensation of an over-paid officer, 
and while it pretends to be enacted for the benefit 
of those interested in mortgaged property, it really 
adds a new burden to the already too costly pro- 
ceedings for foreclosure. We trust that the legisla- 
ture, at its coming session, may modify or repeal the 
act. 


The bringing of a vindictive action in Philadel- 
phia has created somewhat of a diplomatic difficulty. 
During the Centennial exhibition several thefts oc- 
curred in the French section of the main exhibition 
building. Suspicion rested upon a policeman, and 
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he was arrested and tried, the representative of a 
French exhibitor being the prosecutor. He was ac- 
quitted, and reinstated, and placed on duty in the 
French section. The French exhibitors protested 
against this, and the policeman was placed else- 
where. At the time he made some threats, and 
early in the present month, under civil process, is- 
sued in an action for slander, instituted by him, 
a deputy sheriff arrested one of the delegates be- 
longing to the French commission. This gentle- 
man was, by the law, entitled to immunity from 
arrest in civil cases, but notwithstanding this fact, 
of which the sheriff appears not to have been 
ignorant, he was kept in custody for a number of 
hours, until he procured bail for his appearance. 
The matter was brought to the attention of the 
State Department unofficially, and Mr. Fish sent a 
telegram to the United States district attorney at 
Philadelphia, requesting him to see that the immu- 
nity to which the commissioner was entitled, was 
respected. There was no personal appearance at 
court by the commissioner, but upon an affidavit 
setting forth his official character, and the telegram 
from Mr. Fish, the judge quashed the writ of arrest. 
Whether any further action will be taken is doubt- 
ful, but those concerned in the arrest have made a 
mistake that is liable to give them considerable 
trouble. 


The State Bar Association of Nebraska renders 
itself useful to the profession generally by the pre- 
paration and publication of a brief statement of the 
points decided in each case determined by the Su- 
preme Court of that State immediately after the 
adjournment of such court for the term whereat 
the cases are determined. This gives in a nutshell 
all the court has done or decided, and is worthy of 
imitation by other associations of like nature. 


Illinois is to have a bar association, a call for a 
convention, to be held at Springfield on the 4th day 
of January, 1877, for the formation of one, having 
been issued. If the project meets with the favor 
it has in New York, by a month from now the asso- 
ciation will be in full running order. We anticipate 
a like action at an early date in most or all of the 
other States where associations do not exist, so that 
soon every lawyer of reputation is or may be brought 
into social relations with the great body of his pro- 
fessional brethren in his own State. Nor do we 
believe the day far distant when a national bur asso- 
ciation will come into existence. 


While we in this country are complaining that 
access to the bar is made too easy, there is a clamor 
upon the other side of the water that it has become 
too difficult. At the last examination in England a 


very large proportion of the candidates for admis- 
sion were ‘‘ plucked.” 


This, in a country where 








the preparation for the event of an examination is 
apt to be of the most thorough character, would 
seem remarkable, but what is perhaps not so re- 
markable is, that most of the failing candidates 
were so because of a deficiency in their knowledge 
of Roman Law. Among those found deficient were 
several who had devoted twelve months exclusively 
to the study of that law. The cause of this misfor- 
tune was, that two professors of Civil Law not bar- 
risters, one from each university, were chosen as 
examiners. These men were, of course, well up in 
their own branch of learning (and presumptively 
knew nothing else), and placed the standard of ex- 
cellence required therein too high. The circum- 
stance that this knowledge would be of little or no 
use in practical life probably made the examiners 
still more stringent in requiring an approach to per- 
fection in it. Better would it be to have admission 
to the profession comparatively easy than by require- 
ments of the character noticed above, to render it 
possible to pedants only. 


Hon. Emory Washburn in an able address upon 
the American judiciary system, recently delivered 
by him at the Lowell Institute in Boston, vindicates 
the legal profession from all censure on account of 
the famous Salem witchcraft trials, He said that 
the court before which those trials were had con- 
sisted of seven judges, two of whom had been edu- 
cated clergymen, two physicians, two merchants, 
and the seventh was a military man, but not one of 
them was a lawyer. The attorney-general was a 
merchant, nor was there a lawyer engaged in the 
trials upon either side. We have always deemed it 
remarkable that the proceedings which took place 
at those trials should have been allowed, but the 
peculiar constitution of the court explains it all. It 
was an illustrious example of the manner in which 
the laws would be administered in the absence of 
the lawyers. The legal profession is, in the judg- 
ment of many belonging to other callings, neither 
honest nor anxious for the administration of justice 
between man and man. Yet it has this circumstance 
to be proud of, that not a single one of its mem- 
bers took part in the proceedings of that tribunal of 
most infamous memory. The clergyman, the sol- 
dier, the physician, and the merchant were there, 
but the lawyer was absent. Those under whose in- 
stigation the inhuman action of that body took 
place, doubtless believed that it would not answer 
to expose their doings to the criticism of men 
trained in our profession, and so they excluded them 
from all part therein. If they had not done so, there 
would have been no conviction for witchcraft, and 
there would have been one less stain upon the es- 
cutcheon of Massachusetts. The events referred to, 
indeed took place many long years ago, and in an 
age when men were not as liberal as now, but it is 
well to know that in that early time, and in spite of 
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an almost universally prevalent belief in the exist- 
ence of witchcraft, no lawyer could be found who 
would take part in a persecution, under the forms of 
law, of the wretched beings who were charged with 
that offense. 


The laws against infanticide must be a dead letter 
in the District of Columbia. According to the re- 
ports of the local officials, the dead bodies of infants 
still-born and murdered, which have been found 
during the past year scattered over parks and vacant 
lots in the city of Washington, are to be numbered 
by hundreds. There were 788 cases of death in 
which no physician’s certificate of cause was given, 
and of these the greater proportion were what is 
termed still-born children. It is stated, by the 
Medical Sanitary Superintendent, that 161 of these 
were of illegitimate birth, though how he reaches 
that conclusion is not stated. Any way, the Federal 
capital would seem to be a dangerous place to be 
born in. 


The theater disaster in Brooklyn has caused inves- 
tigation into the condition of other places of public 
resort, and also an inquiry as to whether the law is 
sufficiently stringent in the precautions it requires 
to guard against such accidents. The law, however, 
cannot prevent every misfortune of this character. 
Even with abundant avenues to safety, a mul- 
titude, especially if composed of ignorant persons, 
is liable toa panic, and in a blind struggle to escape, 
to cut off by its own action the chance of escape. 
The law may guard, however, against contingencies 
likely to produce such a panic, and it should do so. 

a 
NOTES OF CASES. 


N the case of Field v. Insurance Company of North 
America, 6 Bissell, 121, the Circuit Court for the 
Northern District of Illinois held that a provision in 
a policy ‘‘that if the assured shall cause the prop- 
erty to be insured for more than its value, the policy 
shall be void,” only avoids the policy in case of inten- 
tional over-valuation, or fraudulent concealment, and 
that the burden of proof is on the insurance com- 
pany to show that the over-valuation was intentional. 
In this case the agent of the company who took the 
application for insurance was requested to examine 
the property before the policy was issued. The 
court say, that ‘‘ value is always, to a considerable 
extent, a matter of opinion and judgment, and it 
would not be right to hold a policy void for over- 
valuation, when it was clear, from the proof, that 
there was no intention to deceive, and when there 
was room for an honest difference of opinion.” 
It has been held, however, that a false statement of 
the cash value of property upon which insurance was 
asked, although not fraudulent, would avoid a 
policy. In Babbitt v. Liverpool, London aud Globe 
Insurance Co., 66 N. C. 70, the insured was asked 





to state the cash value of the property to be insured. 
He stated $30,000, and that it would be increased to 
$50,000; that the average value was $30,000. The 
court held that this was the statement of a fact, and, 
if untrue, would, under a condition to that effect, 
avoid the policy. The Supreme Court of Illinois 
also held that a false representation of the value of 
stock on hand at the time the policy issues, releases 
the insurer. Lycoming Insurance Co. v. Ruben, 8 
Chicago Leg. News, 150 ; see also Williams v. New 
England Mutual Fire Ins. Co., 81 Me. 219; Fuller v. 
Boston Mutual Fire Insurance Co., 4 Metc. 206; 
Holmes v. Charleston Mutual Fire Insurance Co., 10 id. 
211; Insurance Company of North America v. Me- 
Dowell, 50 Ill. 120. 


In Atcheson & Nebraska R. R. v. Losee, 4 Neb. 446, 
it appeared that the public highway was rendered 
unsafe for travel by reason of a ditch dug across it 
by a railway company; that plaintiff below, in con- 
sequence of the obstruction, was induced to pass, 
with his horse and buggy, over the lands of the 
railway company near by. In so doing he drove by 
a hand-car turned bottom upwards, near to a freight 
car loaded with wood. The horse took fright at 
these objects and threw plaintiff from the wagon, 
and injured him. The court held that the company 
were not guilty of negligence in the arrangement 
of their cars, and that plaintiff was not entitled to 
recover. It was claimed on the part of plaintiff 
that the appearance of the cars was frightful, and, 
the court say that the mere fact that the appearance 
was frightful to plaintiff or to his horse was not 
sufficient, but it must be shown that the arrange- 
ment was neither usual or customary with railroad 
companies under like circumstances, and in addition 
thereto, one which common prudence would con- 
demn as being calculated to frighten teams passing 
that way, and that it was entirely immaterial that 
plaintiff was induced or compelled by the act of the 
company to pass that way. We presume, in such a 
case, that the company would be bound to as great 
care as would a town in respect to articles placed 
on the highway. In Hewison v. New Haven, 34 Conn, 
136, it was held that any object upon or near the 
highway calculated to frighten horses was an ob- 
struction, which might render the town liable for 
injury caused thereby. Piles of lumber (Winship 
v. Enfield, 42 N. H. 199; Chamberlain v. Enfield, 
43 id. 358); burning hay (Morse v. Richmond, 41 Vt. 
435), and other material have been held such ob- 
structions. In Bartlett v. Hooksett, 48 N. H. 18, the 
obstruction was a pig-stye projecting into the high- 
way, and the noise made by swine confined therein 
frightened plaintiff's horse. See, also, Foshay v. 
Glen Haven, 25 Wis. 288; Keith v. Haston, 2 Allen, 
552; Kingsbury v. Dedham, 13 id. 186; Cook v. 
Charlestown, 98 Mass. 80; Conklin v. Thompson, 29 
Barb, 218. 
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THE STATE BAR ASSOCIATION. 


\ ioe most significant legal movement in this State 

since the adoption of the Code of Procedure 
was the recent formation of the State Bar Associa- 
tion. Its significance consists mainly in the evi- 
dence which it furnishes of the recognition by the 
Bar of the fact that there are some things for the 
united Bar of the State to do;—some duties to 
itself, some duties to the public, to be performed, 
which cannot be performed by the occasional and 
unconcerted movements of individuals. In union is 
strength; in union is also usefulness. The four 
bulls in the fable were safe so long as they were 
harmonious and associated; when they disagreed 
and separated, they singly fell a prey to the lion. 
The earliest Christian converts derived influence 
from the circumstance that they were all of one 
mind in one place. 

Two circumstances argue well for the success of 
the new Association: the prompt and full response 
which the call for the convention received, and the 
entire unanimity with which the project was adopted. 
As was aptly remarked by one of the delegates at 
the convention, this state of facts presented a grati- 
fying contrast to the indifference and opposition 
with which the call for the formation of the State 
Medical Society was originally received. We occa- 
sionally meet with a lawyer who asks, ‘‘ what is the 
use of such an association?” To such an inquiry 
our mind always suggests, by way of silent amend- 
ment, the insertion, after the word ‘‘association,” 
of the words, ‘‘to me.” In nine cases out of ten 
that is the secret prompting of the inquiry: ‘*‘ What 
is the use of such an association to me? What can 
ZI make out of it?” To such an inquirer we gener- 
ally answer: ‘‘It may be of no use to you, but it 
may prove of use to some one else.” And yet we 
hardly think there is any member of our profession, 
however elevated, influential and famous, who may 
not derive even a selfish advantage from such an 
association. There is no lawyer who lives his life 
through without finding some juncture in which 
the sympathy and confidence of his brethren may 
become indispensable to him. The peaks of our 
profession are not so attenuated as to afford stand- 
ing room for one only; there is always quite a group 
who have attained those heights, although perhaps 
one or two may shout so much more loudly than the 
rest as to induce the belief in those a little below 
that there are only one or two up there. We have 
seen a recent instance in which one of the most 
powerful and independent lawyers of this country 
found the indorsement of a local bar association 
quite necessary to his happiness and the preserva- 
tion of his good name. Imagine his condition if 
that tribunal had pronounced against him! It may 
safely be laid down that if the Bar of this State 
are determined to associate themselves, no lawyer 








can afford to despise or ignore the movement. It is 
far better to fall into line. 

One or two minor reflections occurred to us as we 
noted the proceedings of the convention. One was, 
that no lawyer can ever, by any possibility, appear 
in public without making a speech or apologizing 
for not making one. The amount of speech-material, 
rammed down and ready to go off, in the conven- 
tion, and only restrained by the inexorable march 
of time, was something perfectly alarming. In 
self-defense on this point, we may truthfully declare, 
that if a lawyer makes a speech he has generally 
something to say, and his use of words is not, after 
Talleyrand’s fashion, to conceal his thoughts. An- 
other observation was, the eagerness and unanimity 
with which lawyers pay homage to genius. Doubt- 
less the distinguished gentleman who was chosen 
president of the Association was perfectly sincere in 
saying that he valued the compliment above judicial 
honors. He might well say so, for his selection was 
the spontaneous testimony of his associates at the 
bar to his pre-eminent genius and worth. Under 
his administration we may look for a discreet, an 
energetic, and a liberal course of action. 

We have heard some criticism upon the large 
number of committees organized by the convention. 
One sarcastic gentleman observed that it reminded 
him of Artemas Ward's military company, in which, 
to prevent jealousy, all were commissioned officers. 
But this action is not only defensible, but wise. If 
the Association acquires its anticipated membership, 
there will be plenty of ‘‘ privates,” and constituting 
sO many committees creates an interest by giving 
many something to do; and if membership of a 
committee is deemed desirable or honorable, some- 
thing to aspire to. The work of every useful de- 
liberative assembly is best laid out and recommended 
in committee. 

We are glad to observe the popular theory upon 
which the Association is founded. Every lawyer of 
three years’ standing and of good character may 
become a member, The requirement of an indorse- 
ment by the committee on admission is necessary 
and reasonable, as a guaranty of character. All the 
active and reputable lawyers of the State may thus 
become members if they choose. This plan is indis- 
pensable, if the Association would have its action 
on any subject regarded with any consideration, 
and is well adapted to secure that end. 

We regret that the Association will probably not 
be organized in working order early enough to take 
some action on the Code of Remedial Justice. The 
retention or the rejection of this Code is now the 
most important legal question pending or likely to 
be pending in our State, so far as regards the gen- 
eral interests of our profession. If possible, we 
hope that some means may be devised of procuring, 
through the Association or otherwise, a general 
expression of opinion on this subject, in season to 
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influence the action of our Legislature at its ap- 
proaching session. 

The Association will probably at an early day 
apply to the Legislature for a charter. It should 
also, as soon as possible, procure suitable rooms in 
this city for its headquarters, so that it may have 
not only a name, but a local habitation, where its 
members may at all times congregate, and be certain 
of meeting other lawyers —a provision quite indis- 
pensable to the social success of the enterprise. 


—___ + —__—_ 


MARRIAGE AND DIVORCE. 
I. 


N one of his celebrated charges, Lord Mansfield has 
said: ‘‘That no reasonable man can contemplate 
the state marriage, and not be convinced that it is 
a state in which all the amiable passions are engaged 
and interested in the cause of virtue and truth, from 
which the best and most essential felicities of life de- 
ive their origin; which enhances the joys and divides 
the unavoidable sorrows of humanity, and which dif- 
fuses its beneficial influence alike through the palace 
and cottage. Upon its gradual improvement depends 
the progressive civilization of mankind. It becomes 
the perpetual fountain of all that strengthens and pre- 
serves and adorns society; it sustains the individual, 
and perpetuates the race.” 

With this estimate of the influence of marriage we 
suppose all will agree. But as to the best means for 
guarding and developing this fount of social happiness 
the most widely different opinions are, in our day, en- 
tertained. 

One large class, of truly earnest men, bewail the 
present corrupt condition of marriage, and cry out 
against laws which recklessly permit the marriage vow 
to be broken, while they predict the speedy ruin of 
that nation which ignores the sanctity and divine ori- 
gin of the marriage tie, and whose laws no longer main- 
tain its absolute indissolubility, ‘as it was in the be- 
ginning.” 

Another class, however, equally sincere, though per- 
haps of a more dreamy nature, demand the abolition 
of all restraint in matters so strictly personal, and 
would substitute for legal obligation Mrs. Browning’s 


“ Unvowed love inviolate.” 


The enormous circulation, in a pure-minded com- 
munity, of such books as Hepworth Dixon’s “* New 
America,”’ indicates plainly enough how wide-spread 
is the interest in social problems of this nature. 

The advocates of both sides of this question, though 
undoubtedly sincere and upright in their endeavors to 
crush, in its infancy, a most flagrant evil, yet, in their 
eagerness to catch at some immediate remedy, err in 
looking to the law as chief agent in theirreform. I 
shall endeavor to show that though the law, in most 
cases, undoubtedly is a great support to the morals of 
a nation, and may, in many instances, do much to cor- 
rect and elevate them, and though, on the other hand, 
there is a reflex action of morals upon laws—so that 
the state of society of a nation can often be justly 
estimated by its statute bouk—still, in the case of 
marriage, where the relation is of so intimate a char- 
acter, though the laws here, as elsewhere, have an in- 
direct influence —the distinction being one of degree, 
rather than of kind — yet its power is, in this case, so 





very indirect and obscure, as to deprive it of much 
corrective influence. 

It is not to the law, therefore, that we should look 
primarily for means to arrest the sexual corruption of 
the present day, but rather to moral influence brought 
to bear more directly upon the individual. 

With this view, let us trace the history of marriage 
and its dissolution down through the great variety of 
shades and modifications that it has undergone in 
reaching its present form. Mankind has tried every 
possible variation of the relation between man and 
woman—from indissoluble monogamic marriage, 
down through polygamy, concubinage, easy divorce, 
even to absolute free love —and I think that in every 
instance we shall find that corrupt views of the mar- 
riage relation are almost entirely independent of either 
strict or liberal divorce laws, but are the immediate 
outgrowth of loose morals. 

Among the Jews, in the early patriarchal times, 
there cannot be said to have been any direct law in the 
matter; custom took its place. It would seem that 
polygamy had not been an uncommon practice even 
among the most upright. Lamech, for instance, in the 
fifth generation from Adam, had two wives, and Abra- 
ham, ‘the father of the faithful,’’ had besides his wife 
a recognized concubine, while Jacob had two wives and 
two concubines. But too little is known of the state 
of society in those days to enable us to trace with 
any accuracy the effects of a custom, in our eyes, so 
unnatural. 

The earliest recorded enactment we have in refer- 
ence to divorce is as follows: ‘‘When a man hath 
taken a wife and married her, and it come to pass that 
she find no favor in his eyes, because he hath found 
some uncleanliness in her; then let him write her a 
bill of divorcement, and give it into her hand, and 
send her out of his house; and when she is departed 
out of his house, she may go and be another mau’s 
wife.’’ This passage in the Mosaic law has given rise 
to endless argumentation and hairsplitting. That 
there isaclear permission of divorce cannot be de- 
nied. Foreign as the idea of divorce was to the orig- 
inal institution of marriage, yet some release from 
wedlock became necessary to prevent the cruel treat- 
ment or even death of the woman who might not be 
pleasing to her husband. For during the age that in- 
tervened between the patriarchs and the giving of the 
law, the impure connection with Egypt had intro- 
duced a corruption of manners and established an ex- 
cessive polygamy which needed some restraint. Few 
marriages were solemnized, and wives and children 
were dismissed from home at the sweet will of their 
master. 

Among the eastern nations little regard was paid to 
the female sex, the wife was considered little more 
than the willing slave of the man, and the Mosaic law 
does not allow her any redress for her wrongs or any 
right of obtaining a divorce. 

Among the early Greeks and Romans, marriage 
seems to have been a very religious institution, and 
to bear a strong resemblance to the Christian ideal. 
The faithfulness of Penelope to Ulysses has become 
proverbial. ‘ 

Nothing was so precious to the Greeks as their 
home, their household gods, their rites and their 
hymns, which they inherited from their fathers and 
which protected their lives and promised them riches, 
happiness and virtue. Two families live side by side, 
but they have entirely different gods. When a young 
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girl marries, therefore, she must abandon the religion 
of her father in which she has taken part since her in- 
fancy, abandon the sacred fires of her ancestors to 
which she has offered daily libations, and must put 
herself under the protection of a new god whom she 
knows not, and practice other rites and pronounce 
other prayers, for in this religion it is an immutable 
principle that the same person cannot invoke two 
sacred fires or two series of ancestors. The sacred 
ceremony by which the young wife was initiated into 
the religion that she was henceforth to follow, is thus 
charmingly described by ‘* Fustel de Coulanges”’ in “* La 
Cité Antiquée:’’ ‘The bride was usually placed upon 
acar; her face was covered with a veil, and on her 
head was a crown. She was dressed in white— 
white being the color of the vestments in all the re- 
ligious acts. She was preceded by a torch —the nup- 
tial torch. For the whole distance they sang around 
her religious hymns. 

“The bride dares not go of her own accord into her 
new dwelling. Her husband must take her, and simu- 
late a seizure by force. She must cry out, and the 
women that accompany her must pretend to defend 
her. After a feigned struggle, the husband raises her 
in his arms, and carries her through the dvor-way, 
taking great care, however, that her feet do not touch 
the sill. They apprvach the hearth; the wife is 
brought into the presence of the domestic divinity. 
She is sprinkled with the lustral water. She touches 
the sacred fire. Prayers are repeated. Finally, the 
husband and wife share between themselves a cake or 
aloaf. This sort of light meal, which commences and 
ends with a libation and a prayer, this sharing of 
nourishment in presence of the fire puts the husband 
and wife in religious communion with each other, and 
in communion with the domestic gods. 

**'The institution of sacred marriage must be as old 
in the Indo-European race as the domestic religion; 
for the one could not exist without the other. This 
religion taught men that the conjugal union was some- 
thing more than a relation of the sexes and a fleeting 
affection, and united man and wife by the powerful 
bond of the same worship and the same belief. The 
marriage ceremony, too, was so solemn, and produced 
effects so grave, that it is not surprising that these men 
did not think it permitted or possible to have more 
than one wife in each house. We can understand, too, 
that such a marriage was indissoluble, and that di- 
vorce was almost impossible. The husband and wife, 
who wished to separate, appeared for the last time be- 
fore the common hearth; a priest and witnesses were 
present. Ason the day of marriage, a cake of wheaten 
flour was presented to the husband and wife. But in- 
stead of sharing it between them they rejected it. Then, 
instead of prayers, they pronounced formulas of a 
strange, severe, spiteful, frightful character, a sort of 
malediction, by which the wife renounced the wor- 
ship and gods of the husband. The community of 
worship having ceased, every other common interest 
ceased to exist, and the marriage was dissolved.”’ 

But this beautiful conception of marriage existed 
only in the earliest periods. When we come to the 
historic ages of Greece and Italy the case was widely 
different. At Athens divorces were frequent and 


easy, and the sanctity of the married state was no longer 
observed, it was reputable and customary for men 
to give over their wives to their friends, and marriage 
came to be looked upon as only a convenience or an 





evil, and the average conception of the marriage rela- 
tion had almost nothing of morality in it. 

But at no time in the history of the world has the 
divine institution of marriage been so degraded and 
polluted as in the latter end of the Roman Republic. 

Beside the confarreation, which has already been 
described and which was always held as indissoluble, 
the Romans allowed a second kind of marriage which 
was nothing more than a consensual contract, which 
differed from concubinage in nothing but the intent 
of the parties to live together as man and wife. This 
marriage was capable of being completed by the par- 
ties themselves without any interposition of spiritual 
authority and could be dissolved in a similar manner 
by mutual consent. It is easy to see to what extremes 
such a license might lead, and its effects will be most 
lamentably felt. 

The institutions of Romulus tended to render the 
marriage union indissoluble, according to Plutarch. 
Romulus instituted that if the husband abandoned 
his wife without due cause, he forfeited one-half of 
his goods to his wife, and the other half to the Goddess 
Ceres; and there are other similar traditions which 
show that during the early part of the Empire divorce 
was in some way restricted, so much so, that there is 
a doubtful tradition that, though the twelve tables 
allowed considerable latitude of divorce, yet in conse- 
quence of great purity in the public morals, no in- 
stance of divorce occurred during the first five hun- 
dred years of Roman history. The first Roman di- 
vorce is said to have been that of Spurius Carvilius 
Ruga, who, A. U. C. 523, repudiated his wife, whom he 
much loved, because of her barrenness. 

Whatever doubt may exist as to the state of morals 
during the early republic, it is certain that all religious 
scruples were soon forgotten, for, after the victories 
over Carthage, and the extension of the Roman Em- 
pire in Greece and the east, the old rigor of family 
life passed away, marriage was poisoned at its founda- 
tion, and with the decline of religious fear, there ap- 
peared a corruption of manners and morals, a luxury 
and an avarice greater, perhaps, than any other nation 
ever reached. When the Emperor Severus mounted 
the throne there were three thousand prosecutions for 
adultery commenced, and besides these there were 
numerous pleas for the dissolution of marriage, on the 
most trivial pretenses — of caprice, interest, passion — 
for the separation, and the divorces were unaccompa- 
nied by other solemnities than a mere message or letter, 
sent by aslave. A certain Gallus repudiated his wife 
because he had seen her with her head uncovered. 
Another, Sophus, because his wife had been seen at a 
public show; and Augustus put away one of his wives 
because he did not like her temper; the Consul 
Aurelius dismissed a handsome and fruitful wife and 
would assign no reason for it. The women were 
equally prompt in availing themselves of the same 
privilege, and Seneca says that they reckoned their 
ages, not by the number of consuls, but by the num- 
ber of husbands they had had. Such a state of affairs 
soon justified the prophecy of Rabbi Eleazer: ‘Tears 
shall bedew that altar which witnesses the hasty dis- 
solution of the marriage vow.” 

Such was the great looseness and corruption in the 
marriage relations, of the three nations to whom the 
world owes most of its progress, at the time when the 
voice of Christ awoke men to a new life, and infused 
into them a higher and nobler idea of the marriage 
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union and a deeper sense of its sanctity. The pas- 
sages in which he refers to this subject are familiar to 
everybody (Matt. v, 31, 32; xix, 3-9; Mark, x, 2-12), 
for they form the groundwork on which the whole 
Christian marriage is built. 

Repeated attempts were made by the different 
Christian emperors to put some restraint upon the 
facility of divorce, but the hatred, misery and crimes 
which flowed from indissoluble connections, obliged 
them, as a necessary remedy, to adopt the old law 
by which marriages could be dissolved by mutual will 
and consent. This practice of divorce is said. by Kent 
to have continued in the Byzantine or Eastern Empire 
to the ninth or tenth century, and until it was finally 
subdued by the influence of Christianity. 

On the continent of Europe there has long existed a 
known distinction between the Catholics and Pro- 
testants. The Catholic religion regards marriage as 
a sacrament, and consequently absolutely indissoluble, 
while the Protestants, on the contrary, consider it 
mainly asa civil contract, and subject to the legisla- 
tive authority as a matter of public policy and regula- 
tion. 

Up to 1792 Catholic France held the absolute indis- 
solubility of the marriage union, but the Code Napo- 
leon swept away the laws and usages of ages, and re- 
garding marriage as only a civil contract, permitted 
divorce founded simply on mutual consent, according 
to the usages of the ancient Romans, and in the short 
space of two years and three months six thousand 
divorces are said to have taken place in the city of 
Paris. 

An amusing story is told by Hume of the ancient 
Britons, who had a singular kind of marriage, to be 
met with among no other people. Any number of 
them, ten or twelve, joined in a society together, 
which was perhaps requisite for mutual defense in those 
barbarous times. In order to link this society closer, 
they took an equal number of wives in common, and 
whatever children were born were reputed as belong- 
ing toall of them, and were accordingly provided for 
by the whole community. 

In modern Britain, however, we find quite a differ- 
ent state of affairs, where the common law follows the 
canon law of the church, and ‘“‘deems so highly and 
with such mysterious reverence of the nuptial tie that 
the causes of divorce are properly limited to a few ex- 
treme and specific provocations.”’ 

In England there are two different kinds of di- 
vorce —the divorce @ mensd@ et thoro, or a separation 
from bed and board, which neither deprives the wife 
of her dower, nor will it enable either of the parties to 
marry again, nor will it bastardize the subsequent born 
children; and the divorce d vinculo matrimonii which 
is a complete dissolution of the marriage union. By 
the law of England the marriage contract is consid- 
ered indissoluble, and for a long period the laws 
granted no divorces excepting separation from bed 
and board, even in cases of adultery. Later, in fla- 
grant cases of adultery, especial divorces were granted 
by the intervention of Parliament. In such cases as 
these three tribunals had to be resorted to in order to 
determine the question of divorce —a court of law for 
damages against the adulterer; an ecclesiastical court 
for divorce @ mensd et thoro, and the imperial parlia- 
ment for a dissolving statute. This involved great de- 
lay and expense, so that the total expense, under 
most favorable circumstances, of obtaining a divorce 
a vinculo matrimonii has to be rated at not less than 





£800, and where the matter was much litigated it 
would, probably, reach some thousands of pounds, so 
that formally the lower classes were effectually barred 
from obtaining any such luxury as divorce, unless, as 
was often the case, application was made in Scotland — 
where the laws were much more liberal—and where 
the average cost of rescinding a marriage was only £20. 
But by the laws of England, marriages contracted in 
that country were held as binding, even though a di- 
vorce was granted by the Scottish courts, and a most 
amusing case occurred, showing the impracticability 
of this law. Lord Lyndhurst, in his judgment in a 
case of this kind, says: ‘“‘It must be admitted that 
the legal principles and decisions in England and Scot- 
land stand in strange and anomalous conflict on this 
important subject. As the laws of both now stand, it 
would appear that Sir G. Warrender may have two 
wives; for having been divorced in Scotland he may 
marry again in this country, he may live with his wife 
in Scotland most legally, and with the other equally 
lawfully in England; but only bring him across the 
border, his English wife may proceed against him in 
the English courts, either for restitution of conjugal 
rights, or for adultery committed against the duties 
and obligations of the marriage solemnized in Eng- 
land; again, send him to Scotland and his Scottish 
wife may proceed in the courts in Scotland for breach 
of the marriage contract entered into with her in that 
country.” 

But both these difficulties have recently been ob- 
viated and a new tribunal, called the court for divorce 
ayd matrimonial causes, has been established, aud the 
jurisdiction of the ecclesiastical courts has been super- 
seded in such matters. 


——_>_— 


INVALID STATUTE— WHEN ACTS DONE 
UNDER, BINDING. 


N the case of The Town of South Ottawa, plaintiff in 
error, v. Perkins, decided at the present term of 
the United States Supreme Court, the plaintiff below 
was the owner of certain bonds issued by the town 
named under the provisions of a statute of Illinois. 
It was alleged in defense to an action on such bonds 
tbat the law was invalid under which the bonds were 
issued, by reason of a failure to enter it upon the jour- 
nal of the State Senate, in accordance with the re- 
quirements of the constitution and laws of Illinois, 
and the defendant below offered to show the fact of 
the omission by the production of the journal of the 
Senate for the session when the act was passed. The 
plaintiff purchased the bonds in good faith for value, 
and without notice of any objection. The law was, how- 
ever, enrolled; signed by the speakers of the two 
houses; approved by the governor; deposited in the of- 
fice of the secretary of State; published by him with 
the requisite certificate among the laws passed at the 
session of the legislature in 1857; acquiesced in by the 
people of the State as a valid law for more than thirteen 
years after its publication ; accepted and acted upon by 
the inhabitants of South Ottawa in October, 1866,when 
they voted under it for a subscription to the stock of 
the railroad company, and authorized the issue of the 
bonds of the township in payment; recognized as a 
valid and existing law by the legislature of the State 
March 27, 1869, and April 20, 1869, when laws were 
passed referring to it as in force, and amending it, and 
finally acted upon by the officers of the township 
when, in obedience to the vote of the inhabitants, they 
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subscribed to the stock of the railroad company, and 
issued the bonds authorized by the act, in payment. 
The court, after reviewing the decisions of the Illinois 
courts upon the question as to whether a municipal 
corporation that has issued its bonds, and put them 
on the market as commercial paper upon the faith of 
this law, can be permitted to show, as against a 
bona fideholder of the bonds, that the law had 
never in fact been passed, and remarking that 
the courts of Illinois have not yet answered the 
question, say, Chief Justice Waite delivering the 
opinion: “In this condition of things the courts 
were bound to take judicial notice of it as a law 
in force. This was expressly decided in IWinois Cent. 
R. R. Co. v. Wren, supra, where it was said, ‘ although 
we take judicial notice of all acts of the legislature 
signed by the governor and found in the office of the 
secretary of State, and although for some purposes we 
may take judicial notice of the legislative journals, yet 
it is not our province, at the suggestion or request of 
counsel, to undertake to explore these journals for the 
purpose of ascertaining the manner in which a law 
duly certified went through the legislature and into 
the hands of the governor. If counsel say the journal 
shows a law to have been passed without calling the 
yeas and nays, let them make the requisite proof of 
that fact by means of the legislative journals, and in- 
troduce the proof into the record.’ Under this ruling 
the plaintiff below made out his case when he proved 
the execution of his bonds and put them in evidence, 
and in the absence of proof by the defendant, 
he was entitled to his judgment, even though 
the law might not have been constitutionally passed, 
because it was no part of the duty of the court “to 
explore the journals for the purpose of ascertaining 
the manner in which a law duly certified went through 
the legislature.”” But if it was no part of the duty of 
the court to make this exploration before deciding 
that a prima facie law was a law in fact, was it the 
duty of the plaintiff to make it before purchasing in 
the open market commercial paper is ued and put in 
circulation upon the faithof suchalaw? * * #* 
The bonds on which this suit was brought are prima 
facie valid, and as between these parties, the law will 
not admit the testimony offered to show they are 
void. In the absence of proof they stand.’’ Justices 
Bradley, Miller, Davis and Field dissent. 


a 


ON VESSEL FOR REPAIRS UNDER 
STATE LAW SUPERIOR TO 
PRIOR MORTGAGE. 


"HE case of Brown v. The Propeller W. T. Graves, 
recently decided in the United States District 
Court for the Northern District of New York, involved 
the single question, whether title acquired under the 
forceclosure of a mortgage on the vessel is subject to 
the lien for repairs subsequently bestowed upon the 
vessel, given by the laws of New York. The mortgage 
was duly recorded pursuant to section 4192 of the 
Revised Statutes of the United States, and thereafter, 
while the vessel was in possession of the owner, the 
engine of the propeller was repaired by the libellant 
on the credit of the vessel, at her home port in Buffalo. 
The laws of New York confer alien for such repairs 
which is to take preference of all other liens upon the 
vessel, except seamen’s wages. After the repairs were 


LIEN 


made the mortgage was foreclosed, and the vessel 
was purchased by the claimant upon the foreclosure 





sale. Subsequently a libel was filed, and process in 
rem issued to enforce the lien for repairs. Wallace, J., 
in deciding in favor of the validity of the lien, says: 
“No doubt exists as to the competency of State 
legislation to determine the rank of liens upon domes- 
tic vessels when it does not invade the jurisdiction of 
the courts of admiralty or the legislation of congress 
concerning such liens. And courts of admiralty will 
enforce the lien given by the local law by process in 
rem where the cause of action is maritime in its nature, 
and where the claim is not maritime, will recognize the 
lien in the distribution of proceeds in the registry of the 
court. The St. Lawrence, 1 Black, 522; Peyroux v. 
Howard, 7 Peters, 321; The New Orleans v. Phoebus, 11 
id. 275. In enforcing the lien given by local laws, 
courts of admiralty are governed by the terms of these 
laws where they are explicit, and not by the general 
doctrines of maritime law. 2 Pars. on Shipping and 
Admiralty, 324. It follows, that, inasmuch as the 
statute of New York gives preference in rank to the 
lien for repairs over all other liens except for seamen’s 
wages, the important inquiry is, whether the rule thus 
prescribed is repugnant to the rules which control 
courts of admiralty in assigning rank to liens, or re- 
pugnant to any legislation of congress over vessels of 
the United States. The legislation does not trench 
upon any of the rules of the admiralty regulating pri- 
orities between liens, because neither of the liens in- 
volved are maritime liens. As to other liens, in deal- 
ing with questions of priority, courts of admiralty are 
governed by equitable principles.”’ 

In this holding the case is adverse to Scott's case, 1 
Abbott’s U. S. Rep. 336, decided by the District Court 
of the United States for the Northern District of 
Ohio. The court further say: ** The high favor with 
which the claim is regarded, and the strong natural 
equity which sustains it, is evidenced by the local 
iaws enacted in England and in more than twenty of 
the States of this Union to place the claim upon the 
same footing with maritime liens. If, however, the 
argument that priority between liens not maritime is 
to be determined upon analogies derived from the law 
of maritime liens, should be deemed unsatisfactory, 
another reason exists why the lien here should rank 
side by side with maritime liens, and that is found in 
the complete assimilation in the character of the liens, 
which is effected by the local law. When it is con- 
sidered that the true meaning and efficacy of a mari- 
time lien is simply that it renders the vessel liable to 
the claim without a previous judgment of sequestra- 
tion or condemnation, and without establishing the 
demand as at common law, and that the action in 
rem carries the lien into effewt (Ingraham v. Philips, 
1 Day, 177; Barber v. Minturn, id. 136), it will be seen 
that no practical distinction exists between a mari- 
time lien and a claim for repairs for which a lien is 
given by the local law, and that no reason exists why 
courts of admiralty should not treat the latter asa 
maritime lien. When the cause of action is of mari- 
time cognizance, the action in rem may be prosecuted 
in the courts of admiralty, the vessel seized without a 
previous condemnation and without establishing the 
demand, to enforce the lien given by the local law pre- 
cisely as in the case of a maritime lien. It remains to 
inquire whether the lien given by the State law con- 
travenes any legislation of Congress concerning ships 
and vessels. It has been held that liens given by the 
laws of a State for supplies furnished a domestic vessel 
take preference over a mortgage subsequently re- 
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corded. The Harrison, 2 Abb. U.S. Rep. 74. This 
lusion of ity involved the proposition that 
the States are competent to create lieus which will 
take preference to the lien of a mortgage recorded pur- 
suant to the act of Congress, and I see no reason to 
doubt their competency to determine the conditions 
of priority so long as they do not infringe upon the 
legislation of Congress by imposing additional requis- 
ites in the recording of mortgages. My attention has 
been called to the cases of The Skylark, 2 Biss. 251; 
The Grace Greenwood, id. 131; The Lady Franklin, id. 
120; where the mortgage was held to have priority. 
These cases are.not applicable here, because the local 
law did not give a lien paramount to the mortgage.”’ 
o- 


THE LIABILITY OF PRINCIPAL AND AGENT 
UPON BILLS AND NOTES. 


BY F. P. M. 


\ E will consider the liability of the principal, first, 

upon non-negotiable; second, upon negotiable 
instruments. First, then, as to the liability of the 
principal upon non-negotiable instruments not under 
seal. But, if the instrument would be effectual with- 
out a seal, the addition of a seal will not prevent its 
enuring as a simple contract, though the authority be 
by parol or merely implied from the relations between 
the principal and agent. Worrall v. Munn, 5 N. Y. 
229. In regard to verbal contracts, it is not essential 
to bind the principal that the contract should be made 
expressly in his name; it is sufficient that it is made 
under his authority. Is there any reason why a differ- 
ent rule should apply where the contract is reduced to 
writing? Is it essential that the instrument should be 
executed not only under the authority, but also in the 
name of the principal? Is it necessary that the 
name of the principal, or words indicating agency, 
should appear on the face of the instrument? It is an 
elementary rule that parol, or extrinsic exidence, is not 
in general receivable to contradict, vary, or explain 
written instruments. In accordance with this rule it 
has been held, that where a party executes a contract 
in writing in his own name, without indicating thereon 
in any manner the fact of his agency, extrinsic evi- 
dence is not admissible to show that he executed it in 
fact only as agent for a third person, and thus to 
charge such third person as principal, his name not 
appearing on the face of the instrument. Fenly v. 
Stewart, 5 Sandf. 101. On the other hand, it is held, by 
the highest authorities, that such evidence is admissi- 
ble: that it does not deny that the instrument is bind- 
ing on those whom on its face it purports to bind, but 
it shows that it also binds another, by reason that the 
act of the agent in signing the agreement in pursuance 
of his authority is, in law, the act of the principal. 
This rule is well established in England, Calder v. 
Dobell, L. R.,6C. P. 486; in Massachusetts, Lerned v. 
Johns, 9 Allen, 421. See, also, Wharton on Agency, 
§ 298; 2 Smith’s Lead. Cas. 370; and in New York, 
Dykers v. Townsend, 24 N. Y. 57. In the latter case 
it was held, that a subscription by the agent of the 
party to be charged is sufficient under the statute of 
frauds, though the name or existence of a principal 
does not appear upon the instrument. Previous to 














this decision, it seems to have been the general 
opinion of our courts, that, in order to bind the prin- 
cipal, it was requisite that the name of the principal 
and the relation of agency should be stated in the in- 
And, notwithstanding this decision, our 


strument. 








inferior courts still seem to be of the opinion that the 


principal must be named in the writing in order to 
charge him with liability upon the contract. Dykers 
v. Townsend, which settles the rule for this State, has 
not been overruled, though it has been entirely over- 
looked. 

In Chandler v. Coe, 54 N. H. 561, this distinction was 
made: That if the principal was not disclosed at the 
time of the making of the contract by the agent in his 
own name, he may be charged thereon by parol proof; 
but that if the principal was disclosed at the time, 
such evidence cannot be admitted, not by reason of 
the rule of evidence, but upon the ground of estoppel: 
that the acceptance of the instrument executed in the 
name of the agent is conclusive evidence of the p!ain- 
tiff's election to deal with the agent exclusively. And 
it was also held, that where there is an express con- 
tract in the agent’s name, whether verbal or written, 
the principal is not liable to be sued upon an implied 
contract arising from the passage of the consideration 
between his agent and the other contracting party, 
uuless an action might be sustained against him upon 
the express contract. But it may be said, that if he 
were liable upon the express contract, he could not 
be charged upon an implied one, for it is a general rule, 
that a contract shall not be implied where an express 
one is made. In regard to the doctrine of estoppel, 
this decision is directly opposed to Gates v. Brower, 9 
N. Y. 205. Dykers v. Townsend, supra, in this case 
the point was not raised, but it would certainly 
have been repudiated if it had been, and Coleman v. 
First Nat. Bank, post, but there the instrument was not 
in terms a contract. The second proposition stated is 
opposed to 10 Wend. 271; 6 Lans. 502; and9N. Y. 
205. 
Notwithstanding that Dykers v. Townsend is decisive 
of the question, whether parol evidence is admissible 
to charge au unnamed principal upon a written con- 
tract, we consider it proper to present to the reader 
such cases upon the question that we have been able 
to find. 

In Dubois v. Delaware, etc., Canal Co.,4 Wend. 285, 
the defendant was held liable upon a contract signed 
by its agent, ‘‘M. Wurts, agent for the Delaware and 
Hudson Canal Co.”’ 

In Sherman v. N. Y. Central R. R. Co., 22 Barb. 239, 
the agreement was ‘“‘ by and between the N. Y. Central 
R. R. Co., by their agent, E. Lanclot, of the first part, 
* * * in consideration of the agreement hereinafter 
contained, to be ‘performed by the said company, or 
their agent above mentioned, agrees to sell and de- 
liver to said company. And the said company, by 
their agent aforesaid, hereby agrees to pay.’’ Signed 
“KE. Lanclot. [t.s.]”” T. R. Strong, J., said: “It is 
not binding.on Lanclot, as he did not profess or in- 
tend to contract for himself, but for the defendants, 
from whom he had authority to doso. Of course it 
is not binding on the defendants, not being executed in 
their name; and, therefore, the plaintiff is not bound 
by it. The defendants would, notwithstanding the 
seal, be bound by the contract, as a simple contract, i/ 
it had been properly executed. But the plaintiff was 
entitled to recover upon the common counts for goods 
sold and delivered. The written contract should 
strictly have been received in evidence, not as a basis 
of recovery, but to show that it was void, and, there- 
fore, that the plaintiff might resort to the common 
counts, notwithstanding the writing. Asthere was a 
contract in writing, the plaintiff could not recover on 
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the general counts without producing or accounting 
for it.” This is the only case that we have been able 
to find in which it has been expressly held that a writ- 
ten instrument, executed by an authorized agent, was 
not executed in the name either of the principal or of 
the agent, so as to be binding on either. Where it is 
essential to charge the principal that the instrument 
should be executed, not only under his authority, but 
also in his name and as his act, the decisions unani- 
mously hold, that, if the agent fails so to execute it, he 
binds himself individually, even though he names his 
principal and describes himself as his agent. The in- 
strument must mean something; it must have some 
effect; it must be valid against some person. Con- 
ceding that it is essential to bind the principal that 
the contract should be executed in his name, all the 
authorities hold that the instrument in this case was 
sufficiently executed in the name of the principal. 
The courts have adopted a liberal rule of interpreta- 
tion in regard to unsealed contracts, in order to give 
effect to the real intention of the parties. “If it can 
upon the whole instrument be collected, that the true 
object and intent are to bind the principal, and not 
merely the agent, that construction of it will be 
adopted, however informally it may be expressed.” 
4 Hill, 357; 22 Wend. 340. As the instrument was not, 
on its face, according to the decision, the contract or 
obligation of the defendants, it was not admissible in 
evidence for any purpose. However, this case is no 
longer authority. In Chouteau v. Suydam, 21 N. Y. 
183, the defendant was held liable in his representa- 
tive capacity, upon an agreement which purported to 
be between him, described ‘executor,’ etc., and 
signed with the words “executor of F. Suydam,” 
added to his signature. 

Hildebrant v. Crawford, 6 Lans. 502, was an action 
by the payee of a note signed “J. Kellogg, Agent.” 
It does not appear whether the note was negotiable 
or non-negotiable. Miller, J., said: ‘‘ Even if there 
was no positive authority to sign the notes as agent, 
as the proof showed that Crawford had received the 
property sold and had the benefit of it, the notes were 
at least evidence of the amount of the purchase.(?) 
If the notes were of no avail the purchasers would 
still be liable for the property which they actually 
had. In De Witt v. Walton, 9 N. Y. 572, the com- 
plaint was on the note alone, and, hence, the authority 
is notin point. Even if it be really questioned whether 
oral evidence was admissible where the action is on 
the note alone, yet, with the allegations in the com- 
plaint as to the agency and the purpose for which the 
notes were made, it was clearly admissible to prove in 
this manner that Kellogg was an agent.”’ 

In Coleman v. First Nat. Bank, 53 N. Y. 388, the ac- 
tion was brought to recover a sum of money deposited 
with the defendant. Plaintiff handed a sum of money 
to defendant’s teller, in its banking office and over its 
counter, stating he desired to leave it on deposit with 
the bank; the teller gave to him a certificate which 
read: ** Office of S. Van Campen. J. Coleman has de- 
posited in this office 3500, payable to his order with 
interest at five per cent, on the return of this certifi- 
cate. S. Van Campen.’’ Van C. was president of 


defendant bank. Plaintiff did not and could not read 
the certificate, but supposed it was a bank certificate. 
Andrews, J., said: ‘*‘ Leaving out of view the certifi- 
cate, the liability of the defendant is clear. The bank 
received the money of the plaintiff as a deposit, and 
thereupon it became bound upon an implied contract 





to repay it upon demand.’’ The question then was 
whether the acceptance of the certificate was con- 
clusive evidence that the transaction was with Van C. 
and upon bis sole credit. The court held that it was 
strong, but not conclusive, evidence to that effect. 
See, also, Gates v. Brower,9 N. Y. 205. The certificate 
was not in terms a contract, but a mere acknowledg- 
ment. The action was not upon the certificate, but 
upon the implied contract. The acceptance of the 
certificate did not create an estoppel. But the learned 
judge went furtber and said, that parol evidence was 
admissible to charge the principal upon a contract ex- 
ecuted in the name of the agent. Dykers v. Townsend 
was not referred to. 

In Merchants’ Bank v. Meyers’ Steel Co.,2 Weekly 
Dig. 214 (Fourth Dept.), which was an action upon a 
note, the defendant offered in evidence an agreement 
signed by the cashier of the plaintiff bank, ‘J. M., 
Cashier,” which he claimed related to the note in suit, 
and controlled as to terms of payment, time, etc., and 
was made simultaneously with the note. Held, ad- 
missible, and binding upon the plaintiff. 

In Fenly v. Stewart, 5 Sandf. 101, it was held that 
‘* where a contract is reduced to writing, whether in 
compliance with the requisitions of the statute of 
frauds or not, and it is necessary to sue upon the 
writing itself, there you cannot go out of the writing, 
or contradict or alter it by parol proof, and conse- 
quently cannot recover against a party not named in 
the writing; but where the contract of sale has been 
executed, so that an action may be maintained for the 
price of the goods, irrespective of the writing, there 
the party who has had the benefit of the sale may be 
held liable, unless the vendor, knowing who the prin- 
cipal is, has elected to consider the agent his debtor.”’ 
Overruled by Dykers v. Townsend, supra. 

Second, as to the liability of the principal upon nego- 
tiable instruments. 

The rule is well settled, that he who takes negotiable 
paper contracts with him who, on its face, is a party 
thereto, and with no other person. 9 Mees. & Welsb. 
92, 96; Byles on Bills, 37; Story on Bills, §76; Daniel 
on Negotiable Instruments, §§ 300, 303; Wharton on 
Agency, §$§ 290, 295. Hence, evidence is not admissible 
to charge any other person thereon upon the ground of 
his having been the copartner or principal of the 
party named. Metc. on Contr. 108; Draper v. Mass. 
Steam Heating Co., 5 Allen, 340. The rule is general, 
if not universal, that the legal liability of an unnamed 
principal to be sued on a negotiable instrument can- 
not be shown by parol evidence (Fuller v. Hooper, 3 
Gray, 334, per Metcalf, J.), even as between the origi- 
nal or immediate parties. This exception to the gen- 
eral rule, which governs other parol (or unsealed) 
agreements, is derived from the nature of the negotiable 
paper, which, being made for the purpose of being 
transferred from hand to hand, and of giving to every 
successive holder as strong a claim upon the maker as 
the original payee had, must indicate on its face who 
the maker is; for any additional liability of the princi- 
pal, not expressed in the form of such a note or bill, 
would not be negotiable. Barlow v. Congregational 
Society, 8 Allen, 460. It is held by numerous authori- 
ties, that if the name of the principal is not disclosed 
on the face of the instrument, he cannot be charged 
thereon by extrinsic evidence, even though the party 
executing it describes himself as ‘‘ agent,’’ *‘ treasurer,”’ 
“secretary,” “‘ president,’’ or with words of similar 
import. But there are several authorities which hold 
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the contrary. And even though the name of the 
principal appears by his authority on the face of the 
instrument, that mere circumstance is not sufficient to 
charge him with liability, but it must also appear from 
the terms of the instrument to be his contract; and if 
it does not so appear, or if it is ambiguous or uncertain 
whether the agent intended to bind his principal, or to 
bind himself for his principal, extrinsic evidence can- 
not be admitted to remove the doubt, but it is a ques- 
tion for the court to determine by a construction of 
the terms of the writing. It will not aid the plaintiff 
to show that he took it as the note of the principal, if 
it is not executed in such a manner as to bind him. 
The agent must not only pame his principal, but he 
must express by some form of words that the writing 
is the act of the principal though done by the hand of 
the agent. But a mere description of the general 
relation or office which the person signing the paper 
holds to another person or to a corporation, without 
indicating that the particular signature is made in the 
execution of the office and agency, is not sufficient to 
charge the principal. On the contrary, there are 
many authorities which hold such evidence admissible 
to charge the principal, where it can be done consist- 
ently with the terms of the instrument, or without 
doing violence to the words which have been used. If 
the name of the principal and the relation of agency 
be stated in the instrument, extrinsic evidence of the 
facts and circumstances under which it was executed 
is held admissible. 

It is held that the rule in question applies as between 
the original or immediate parties to the transaction. 
For instance, an agent purchases goods, discloses the 
name of his principal, and, having express authority 
for that purpose, gives a negotiable promissory note 
for the price. and signs it in his own name, without 
any words indicating agency, or, let us say, with the 
word “‘agent’’ added to his signature. In such case, 
it is held that the principal is not liable even to the 
payee upon the note, because it is negotiable and his 
name is not disclosed upon it; but what material differ- 
ence does it make whether the instrument is negotiable, 
when it has not been negotiated? We submit, that the 
reason for the rule does not exist until the paper has 
been negotiated, and not even then as between the im- 
mediate parties to the transfer; and that, as the reason 
for the rule does not exist, the rule itself should not 
apply, but the case should be-governed by the general 
rule applicable to non-negotiable paper. Whether the 
instrument is drawn or indorsed with or without words 
indicating agency, extrinsic evidence should always be 
admitted, as between the immediate parties, to charge 
the principal with liability upon the contract. We 
should also say, that where the name of the principal 
and the relation of agency is disclosed in the instru- 
ment, but it is uncertain whether the agent intended 
to bind himself individually or only his principal, 
evidence should always be admitted to charge the 
latter. 

But there is an exception (if it can be properly 
called one) to the rule requiring the name of the prin- 
cipal to be disclosed in the writing. It is held thata 
person may adopt the name of another living person 
as a substitute for his own vame in carrying on busi- 
ness and in signing notes or other written contracts 
executed in such business; and in such case the adopted 
name is, in law, equivalent to the actual name of the 
party. Williams v. Brown, 15 Gray, 77; Pease v. 


Pease, 35 Conn. 131; Brown v. Parker, 7 Allen, 337; 





Melledge v. Boston Ins. Co.,5 Cush. 173; Conroy v. 
Port Henry Ins. Co., 12 Barb. 58; Bank of Rochester 
v. Monteath, 1 Denio, 402; Bartlett v. Tucker, 104 Mass. 
339, 343, 344; Lindus v. Bradwell, 5 C. B. 583; Minard 
v. Mead, post. 

It is also held, that if the principal is not liable 
directly upon the instrument, he may be charged upon 
the original consideration, provided that the goods 
were not sold on the exclusive credit of the agent. 
Pentz v. Stanton, 10 Wend. 271; Conroy v. Port Henry 
Ins. Co., swpra; Hildebrant v. Crawford, 6 Lans. 502; 
Hyde v. Page, 9 Barb. 151; Paige v. Stone, 10 Mete. 169. 
. See further, as to the liability of the principal upon 
negotiable paper, Vol. 13 of this Journal, pages 322, 342. 

We will not attempt to deduce from the various 
decisions of our own State the rules which they 
establish, if they establish any, but will merely present 
the cases to the consideration of the reader, and leave 
each one to draw his own conclusions. It will be seen 
that the authorities do not afford satisfactory results — 
they do not establish certain definite rules. 

(TO BE CONTINUED.) 


a 


AGENCY —DUTIES OF AGENT— DIGEST OF 
RULES. 


HE principles that should regulate the conduct of 
each and every agent iu the performance of his 
duty, whatever may be the nature of his agency, are 
capable of being grouped under a few heads. In other 
words, there exists a number of general principles 
common to the whole law of agency so far as it relates 
to the duties of agents in executing their authority, 
principles to which may be traced back all those ap- 
parently independent rules peculiar to the vast variety 
of forms in which the contract of agency may exist. 
The rules, then, incumbent upon agents in general are 
the following: The agent must be careful 

(a) To perform the duties undertaken. 

(b) To act in the name of his principal. 

(c) To act in person. 

(d) To obey instructions and observe the terms of 
the authority. 

(e) In the absence of instructions, to conform to 
usage or recognized mode of dealing. 

(f) To act in good faith. 

(g) To use reasonable skill and ordinary diligence. 

\h) To make a full disclosure where he has an adverse 
interest. 

(i) To render full accounts, of receipts and disburse- 
ments. 

(k) To keep the goods and money of the principal 
separate from his own. 

As soon as an agent has undertaken to execute a 
commission for a valuable consideration, he binds 
himself to perform it, and will be liable for its per- 
formance in the absence of a fresh contract releasing 
him, unless the agreement is either illegal, immoral, 
or absolutely impossible. 

The reason of the rule which requires an agent to 
act in the name of his principal is obvious. In so far 
as he undertakes to act as an agent, he undertakes to 
represent the principal only. A agrees to act for B in 
the purchase of the estate of C. Here A contracts 
that so far as the purchase is concerned he will sink 
his own personal right of contract, and act merely as 
a medium for transferring to B all rights acquired by 
the contract with C. 

The rule that an agent must act in person is subject 
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to certain exceptions which have already been touched 
upon in a consideration of the question of delegation 
of authority. It may be said, in a few words, that in 
the absence of express instructions to the contrary an 
agent may appoint a deputy: 

(1) On the authority of a lawful custom or usage. 

(2) Where the act is purely ministerial. 

(3) Where the object of the agency cannot be ob- 
tained otherwise. 

(4) Where from the facts the principal must be taken 
to have acquiesced in the delegation by the agent. 

The duty of an agent to obey his instructions and 
observe the terms of his authority is qualified by the 
operation of certain well-known principles of law. 
They are as follows: 

1. When the authority or instructions require him to 
do an illegal or immoral act he will not be justified in 
doing such act. 

2. Where a deviation from the strict performance 
of his authority is due to necessity or to unforeseen 
emergency, which is itself not due to the agent’s de- 
fault, such deviation is justifiable. This, of course, is 
true only where the agent is not an insurer, in which 
case the rule of agency is superseded by a special con- 
tract. 

3. If the terms of the authority have been substan- 
tially performed, a circumstantial variance will be held 
to be immaterial. 

4. Where the instructions are ambiguous the agent 
who acts in good faith on the probable construction is 
not liable. 

These rules and principles have already been consid- 
ered at length. When an agent is commissioned to do 
any act, nothing further being said as to the mode of 
performance and the like, it will be important for him 
to consider whether there exists any recognized usage 
of trade or mode of dealing. The authority and in- 
structions will be interpreted as embodying an implied 
agreement that the usage shall be observed. Here, 
however, as in other instances where authority is im- 
plied from the existence of a custom, the usage must 
be capable of being coupled with the authority with- 
out introducing any inconsistency. 

Very little need be said of the necessity incumbent 
upon an agent to act in good faith. The agent’s posi- 
tion is one of trust, and, as will be seen hereafter, no 
agent will be allowed to take any advantage of his 
position to the detriment of his principal. 

To say that an agent must use reasonable skill and 
diligence in the execution of his authority is some- 
what vague, and it will be necessary to explain more 
at length the meaning of the expression. The stand- 
ard of the diligence required in any employment is 
generally said to be two-fold. It may be either that 
diligence which a mar shows in the conduct of his 
own affairs, or it may be that diligence which is char- 
acteristic of a good man of business when engaged in 
the particular employment. The former has been 
termed diligentia quam suis, the latter diligentia dili- 
gentis patris familie. The one is a standard that va- 
ries with each individual, the other has a more fixed 
and stable character, being that which reasonable men 
conversant with the particular employment would 
have no difficulty in determining. This latter is the 


standard of skill and diligence required of agents. If 
an agent has authority to employ deputies he will be 
liable for any negligence in selecting improper per- 
sons, but not for the negligence of the deputies them- 
selves. 





In what was said upon the subject of fiduciary rela- 
tions, the necessity incumbent upon agents to make 
disclosure of adverse interests was dwelt upon. 
Wherever two persons stand in such a relation that 
while it continues confidence is necessarily possessed 
by one, and the influence which naturally grows out 
of that confidence is possessed by the other, and this 
confidence is abused, or the influence is exerted to ob- 
tain an advantage at the expense of the confiding party, 
the party so availing himself of his position will not 
be permitted to retain the advantage, although the 
transaction could not have been impeached if no such 
confidential relation had existed. Tate v. William- 
son, L. R., 6 Ch. 61, and cases cited in the articles on 
Fiduciary Relations. This is the general principle. 
It may not, however, be amiss to give a summary of 
the principles to fiduciary relations in general: 

1. An agent will not be allowed to place himself 
in a position in which his duty and interest are in con- 
flict. 

2. It is the duty of every agent to do the best he can 
for his principal, hence he is precluded from taking 
the benefit of purchasing a debt which his principal is 
liable te discharge. Reed v. Norris, 2 M. & C. 374. 
That is to say — 

3. No agent is permitted to make a secret profit out 
of the conduct of his agency. Hence, again, if em- 
ployed to buy he will not be allowed to sell to his 
principal at a higher price than he gave himself. See 
Hitchins v. Congreve, 4 Russ. 562. 

4. Lord Brougham has laid down the following rule 
with respect to the dealings of persons in a fiduciary 
relation and their employers. Where the known and 
defined relation exists the conduct of the party bene- 
fited must be such as to sever the connection and to 
place him in the same circumstances in which a mere 
stranger would have stood, giving him no advantage, 
save only whatever kindness or favor may have arisen 
out of the connection. Where, on the other hand, the 
only relation between the parties is that of friendly 
habits or habitual reliance on advice and assistance, 
accompanied with partial employment in doing some 
sort of business, care must be taken that no undue 
advantage shall be made of the influence thus ac- 
quired. Hunter v. Atkins, 3 M. & R. 140. The rules 
with regard to gifts are more strict than those with 
regard to purchasers. See the cases collected under 
the articles already referred to. 

5. Whenever a professional man is called in to give 
his services to a client, whether to prepare a deed or 
will, the law imputes to him a Knowledge of all the 
legal consequences likely to result, and requires that 
he should distinctly and clearly puint out to his clients 
all those consequences from which a benefit may arise 
to himself from the instrument so prepared; and if he 
fails to do so, he will not be allowed to retain the bene- 
fit. Seagrave v. Kirwan, Beat. 157. Where it was 
proved that there was no undue influence, that the 
grantor was fully aware of the effect of what he was 
doing, and that the deed was not made without the 
intervention of a disinterested third person, the 
court refused to set aside the deed which was volun- 
tary. Pratt v. Barker, 4 Russ. 507. 

It will be observed that all these rules are intimately 
related to one another. They may be all referred 
to the principle that where any relation exists by 
means of which a person is able to exercise a dominion 
over another, the court will annul a transaction under 
which a person possessing that power takes a beuefit, 
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unless he can show that the transaction was a right- 
eous one. 

As to the extent of the jurisdiction of the court, the 
remarks of Vice-Chancellor Turner in Billage v. 
Southee, 9 Ha. 539, may be referred to with advantage: 
“No part of the jurisdiction of the court is mure 
useful than that which it exercises in watching and 
controlling transactions betweeu persons standing in 
a relation of confidence to each other, and, in my 
opinion, this part of the jurisdiction of the court can- 
not be too freely applied, either as to the persons be- 
tween whom, or the circumstances in which, it is ap- 
plied. The jurisdiction is founded on the principle of 
correcting abuses of confidence, and I shall have no 
hesitation in saying it ought to be applied, whatever 
may be the nature of the confidence reposed or the 
relation of the parties between whom it has subsisted. 
I take the principle to be one of universal application, 
and the cases in which the jurisdiction has been exer- 
cised —those of trustee and cestui que trust, guardian 
and ward, attorney and client, surgeon and patient, to 
be merely instances of the application of the principle, 
* * * and when a gift is set up between parties stand- 
ingin a fiduciary relation, the onus of establishing it by 
proof rests upon the party who has received the gift.”’ 
This view of the law is consistent with the authori- 
ties. 

As to the other duties of agents, it will be seen, 
when their liabilities are considered, that an agent can 
neither refuse to account nor mix his principal’s and 
his own goods and money with impunity. 

The above summary of rules and principles applica- 
ble to this branch of law does not give more than a 
brief outline of the general duties of agents, nor was 
it intended that they should do so. Many of the rules 
have already been illustrated in these columns from 
time totime. Ata future time those which have not 
yet been noticed at length will be treated with more 
fulness.—Law Times. 

——_>—___— 


RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF OHIO— SUPREME COMMISSION 
OF OHIO. 


BAILMENT. 


1. Pledge of stock to secure loan: construction of con- 
tract: rights of parties: return of pledged stock.—G., 
owning shares of the Marietta and Cincinnati Railroad 
stock, in 1856-7, transferred the same to F., who gave 
to G. written obligations for its return, substantially 
as follows: ‘“* Borrowed of William Greene one hun- 
dred and nine shares of Marietta and Cincinnati Rail- 
road stock, drawing interest at eight per cent, to be 
returned on demand.’’ Afterward, the Marietta and 
Cincinnati Railroad Company, having become hope- 
lessly insolvent, in 1860, a mortgage on the road was 
foreclosed; all its property and rights sold; sale con- 
firmed, and deed made to the purchaser; and after- 
ward all the property, rights and franchises of the 
Marietta and Cincinnati Railroad Company, having 
been conveyed to a new corporation, and the old cor- 
poration ceased to exist in fact, and its stock, from 
that time on, ceased to have a legal existence, and had 
no value. Held, (1) the transaction between G. and F. 
was in the nature of a mutwum, and payment in dis- 
charge of the loan could be made bya return of an 








* From advance sheets of Vols. 26 and 27 of Ohio State 
Reports. 





equal number of shares of stock of the Marietta and 
Cincinnati Railroad Company, without regard to its 
market value. (2) When, by the terms of the contract, 
the borrowed stock is to be returned on demand, it is 
meant that an equal number of shares of stock of the 
same company shall be returned, and no cause of ac- 
tion accrues to G. until demand is made or waived, or 
fact exists that avoids the necessity for demand. (3) 
The financial condition of the Marietta and Cincin- 
nati Railroad Company; the subsequent existence, or 
non-existence, of the corporation, or its stock as a 
representative of value, will vot affect the construc- 
tion of the contract. Its terms determine the duties 
and liabilities of the parties each to the uther. (4) If 
the lender has made no demand during the legal ex- 
istence of such old company, or of its stock, and until 
after a return of such stock has become impossible, 
without fault of the borrower, his right to a return of 
such stock is gone, and he is not damaged by a failure 
afterward to return the same. Fosdick v. Greene. 

2. Measure of damages.— When a cause of action 
does accrue in such case, the measure of damage will 
be the market value of such stock at the time the 
cause of action accrued. If at that time the stock was 
worthless, only nominal damages can be recovered. Ib. 


FORGERY. 

Inducing innocent party to sign name of another.— 
Where A, for the purpose of defrauding B, procured 
C, an innocent party, to sign the name of B toa 
promissory note, by falsely representing that C was 
authorized by B soto do: Held, that A was guilty of 
forgery. Gregory v. The State of Ohio. 


HOMESTEAD. 

Boat cannot be made.—In proceedings against a 
boat, by name, under the watercraft laws of this State, 
upon final process against the craft, neither the owner 
nor his wife is entitled, under the homestead laws of 
this State, to select and hold the craft, its apparel, or 
furniture, exempt from execution, in lieu of a howe- 
stead. Johnson v. Ward. 

PAYMENT. 

Of State bonds: fraudulent conversion by State officer : 
estoppel.—The holder and owner of certain State 
bonds redeemable at the treasury of State, deposited 
the same with the treasurer of State, who, afterward, 
without authority from the owner, took the amount 
of the bonds, in money, from the treasury and con- 
verted the same to his own use, canceled the bonds, 
and credited himself on the books of the office with 
the amount as for money paid in their redemption; 
and afterward, in accounting with the State, was al- 
lowed the benefit of such credit. Held, (1) as between 
the owner of the bonds and the State, on the above 
state of facts, the bonds remain unpaid. (2) In such 
case the owner is not estopped from claiming payment 
from the State. Bassett v. The State of Ohio. 

———_>——————— 
RECENT ENGLISH DECISIONS. 
ARREST. 

Warrant: offense less than felony.— When a warrant 
has been issued to apprehend a person for an offense 
less than felony, the police officer who executes it 
must have the warrant in his possession at the time of 
arrest. The appellant was summoned to answer an 
information charging him with trespass in pursuit of 
conies; as he did not appear in obedience to the sum- 
mons, a warrant was issued for his apprehension. The 
respondent, being a police officer to whom the warrant 
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was directed, but not having it in his possession, at- 
tempted to arrest the appellant, who thereupon com- 
mitted an assault upon him. Held, that the appellant 
could not be convicted upon an information charging 
him with assaulting the respondent in the execution 
of his duty. Codd v. Cabe, L. R., 1 Ex. D. (C. A.) 352. 


BAILMENT. 


Deposit of property in cloak-room of railway com- 
pany : ticket: condition indorsed thereon, ‘* See Back.” 
— On the deposit of articles at the cloak-room at a 
railway station, a charge is made of 2d. for each, and 
the depositor receives a ticket on the face of which is 
printed the times of opening and closing the cloak- 
room, and the words “See Back;”’ and on the back 
there is a notice that “ the company will not be respon- 
sible for any package exceeding the value of £10."" A 
placard, upon which is printed in legible characters 
the same condition, is also hung up in a conspicuous 
place in the cloak-room. The plaintiff deposited his 
bag (of the value of £24, 12s.) in the defendants’ cloak- 
room, paid 2d., and received a ticket. The bag was 
lost or stolen. In an action to recover its value, the 
plaintiff swore that, on receiving the ticket, he placed 
it in his pocket without reading it, imagining it to be 
only a receipt for the money paid for the deposit of the 
article; that he did not see the condition at the back of 
the ticket; nor ‘did he ‘see the notice hung up in the 
cloak-room. The judge left two questions to the jury: 
1. Did the plaintiff read or was he aware of the special 
condition upon which the article was deposited ? 2. Was 
the plaintiff, under the circumstances, under any obliga- 
tion, in the exercise of reasonable and proper caution, 
to read or to make himself aware of the condition? 
The jury answered both questions in the negative, and 
a verdict was entered for the plaintiff. Held, that, 
upon these facts and findings, the company were re- 
sponsible for the loss of the bag. Mere notice, not 
brought home to and assented to by the depositor, is 
not enough in such a case to relieve the company from 
liability. (Henderson v. Stevenson, L. R., 2 H. L. Se. 
470, commented upon.) Parker v. The Southeastern 
Railway Company, L. R.,1C. P. D. 618. 

DEFAMATION. 


Slander: privilege of witness.—The defendant, an 
expert in handwriting, had given evidence in the 
Court of Probate on the trial of a case called D. v. M., 
in which the genuineness of the signature of the tes- 
tator to a will was in issue, and had pronounced it as 
his opinion that the signature was a forgery. The jury 
found in favor of the will, and the judge of the Court 
of Probate made some strong observations of an un- 
favorable nature with regard to the defendant’s evi- 
dence. The defendant was afterward a witness for 
the defense at a preliminary inquiry before a magis- 
trate into a charge of forgery. The counsel for the 
prosecution asked him, in cross-examination, whether 
he had read the remarks made, as above mentioned, 
by the judge of the Court of Probate, and upon the 
defendant answering that he had, sat down. The de- 
fendant then said he wished to make a statement 
about the case of D.v. M. The magistrate said that 
he could not hear any thing about a case not then be- 
fore the court, and tried to stop him, but the defend- 
ant persisted, and said, ‘‘ I believe that will to be a rank 
forgery, and shall believe so to the day of my death.” 
In respect of the words so spoken the plaintiff, who 
was an attesting witness to the will, brought an action 
of slauder. Held, that the statement was privileged, 








and the action would not lie, although the jury found 
that the words were not spoken by the defendant in 
good faith as a witness, that he spoke them as a volun- 
teer and for his own purposes, and that he spoke them 
maliciously, and the court were of opinion that there 
was evidence to justify these findings. Seaman v. 
Netherclift, L. R.,1C. P. D. 540. 


NEGOTIABLE INSTRUMENT. 

Money received by means of a forged indorsement : neg- 
ligence in the custody or transmission of securities by 
post: estoppel: conversion.— Negligence in the cus- 
tody of adraft or in its transmission by post will not 
disentitle the owner of it to recover the draft or its 
proceeds from one who has wrongfully obtained pos 
session of it. Negligence, to amount to an estoppel, 
must be in the transaction itself, and be the proximate 
cause of leading the third party into mistake, and also 
must be the neglect of some duty which is owing to 
such third party or to the general public. The plain- 
tiffs, merchants at New York, desiring to transmit 
£1,000 to W. & Co., of Bradford, purchased of 8. & Co., 
in New York, a draft for that amount drawn by S. & 
Co. on Smith, Payne & Co., London, payable to the 
order of the plaintiffs on demand. The plaintiffs in- 
dorsed the draft specially to W. & Co. or order, and 
inclosed it in a letter addressed to them which was 
placed in a letter-box in their office to be posted in the 
usual way. The letter was stolen by one Hecht, a 
clerk in the employ of the plaintiffs, who forged an 
indorsement of W. & Co., and procured the defend- 
ants, bankers in London, to present the draft and ob- 
tain the money, which was placed by them to the ac- 
count of a person acting in concert with Hecht, upon 
whose checks the money was almost immediately 
drawn out. In an action for money had and re- 
ceived, the defendants, in order to show that the neg- 
ligence of the plaintiffs in the custody and transmis- 
sion of the draft afforded facilities for the fraud, and 
so estopped them from suing for the money, tendered 
evidence that it was an usual and almost invariable 
practice amongst merchants sending large remittances 
from abroad to send, besides the letter containing the 
remittance, a letter of advice by the same or the next 
mail. This evidence was rejected, on the ground that 
the alleged negligence was collateral only to the trans- 
action giving rise to the action. Held, that the plain- 
tiffs’ right to the draft, and to sue for the proceeds 
thereof in the hands of the defendants as money re- 
ceived to their use, was not affected by the felonious 
act of Hecht; and that the evidence tendered was 
properly rejected. Arnold v. Cheque Bank; The Same 
v. City Bank, L. R., 1 C. P. D. 578. 


oo 


BOOK NOTICES. 


Argued and Determined in the Circuit and District 
Courts of the United States, for the Seventh Judicial Cir- 





cuit. By Josiah H. Bissell, of the Chicago Bar, Official 
Rawerter- Vol. VI, 1874-1876. Chicago: Callaghan & 
?- 


HIS volume appears to contain a number of valua- 
ble cases. Main v. Second National Bank of Chi- 
cago, page 26, decides that a national bank cannot be 
sued in the Federal courts outside of the district 
where located. In Pereles v. City of Watertown, page 
79, it is held, that the Wisconsin Limitation Act of 
April 3, 1872, so far as it affects municipal bonds issued 
before its passage, is unconstitutional and void. In 
Field v. Insurance Co. of North America, page 121, it 
is decided, that a provision in a policy that “if the 
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insured shall cause the property to be insured for 
more than its value, the policy shall be void,” only 
avoids the policy in case of intentional over-valuation 
or fraudulent concealment, and that the burden of 
proof is upon the company to show that the over- 
valuation is intentional. In re Scummon, page 130, 
holds that a creditor’s petition in bankruptcy must 
show affirmatively that the requisite number of cred- 
itors join therein. The case of Atlantic and Pacific 
Tel. Co. v. C. R. I. & P. R. R. Co., page 158, involves 
the question of the right of a telegraph company, under 
the acts of congress, to establish its lines over the right 
of way of arailroad cémpany without compensation, 
and holds that it cannot do so. Chapman v. Republic 
Ins. Co., page 238, holds, that it is competent for a life 
insurance company to restrict its liability by a clause 
avoiding liability *‘ in case of the death of the insured by 
his or her own own act or intention, whether sane or 
insane,” and in such case no degree of insanity will 
avoid the condition. In McCord v. Steamboat Tiber, 
page 409, the court hold, that the common-law doc- 
trines of contributory negligence do not apply to 
admiralty law. Warner v. Cronkhite, page 453, holds, 
that a debt created by fraud is not discharged in bank- 
ruptcy even though reduced to a simple judgment for 
money in which there is no mention of fraud. Hart- 
ford Fire Ins. Co. v. Doyle, page 461, involves a question 
under the Wisconsin statute prohibiting non-resident 
corporations from removing suits into Federal courts. 
The case The North Cape, page 505, holds, that the 
assessment of a vessel owned in a city, by the city 
assessor for city taxes, is not a duty on tonnage within 
the meaning of the United States Constitution, art. 1, 
§10, clause 1. The head-notes to the decisions are 
remarkably clear and accurate, and the reporter has 
appended to many cases brief notes of decisions bear- 
ing on the same points involved in the principal case, 
which must be of value. The index is fair and the 
book is well printed and bound. 


A Treatise on the Law of Fixtures. By Marshall D. Ewell, 
Chicago: Callaghan & Co., 1876. 

Questions in relation to fixtures are more and more 
frequently arising, and the necessity of a work giving 
the modern adjudications upon such questions has 
been felt more than once by every practicing lawyer. 
While every treatise upon real property has devoted 
achapter or so to this department of its subject, no 
comprehensive work has appeared here for many years. 
The author of this volume, therefore, properly says, 
that no apology is needed for its appearance, and if he 
has done justice to his undertaking, the profession will 
have great reason to thank him. The work seems to 
treat the subject exhaustively. First, the definition 
and nature of fixtures are considered, next the right 
to them as between the owner of the freehold and a 
stranger making annexations thereto; third, the legal 
effect of annexation of chattels to the soil of another 
with his consent or under a contract express or im- 
plied as to their removal. Three chapters consider 
the question between landlord and tenant, between 
tenants for life or in tail and their personal represen- 
tatives, and the remainderman or reversioner, and 
between heir and executor. The matters of charters, 


heir-looms, etc., emblements, transfer by conveyance, 
mortgage or devise by bankruptcy and other statutes 
and by sale under execution, are then considered. 
Then come miscellaneous topics, and lastly, the crimi- 





nal law relating to fixtures. An appendix follows, 
containing the leading case of Elwes v. Maw,a few 
precedents taken from an English work, and the Eng- 
lish Agricultural Holdings act. Precisely what advant- 
age the two latter items may be we do not comprehend. 
A table of cases cited is given and the volume closes 
with a very good index. Altogether, the author has 
produced a very creditable treatise, and one which 
will be found of practical value to every lawyer doing 
business. The book is well printed and bound. 


—_———_>____. 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Decem- 
ber 12, 1876: 

Judgment affirmed, with costs— Baker v. Arnot; 
Macauley v. The Mayor, etc. ; Davenport v. The Mayor, 
etc.; The Security Bank v. The National Bank of the 
Republic; Homer v. Guardian Mutual Life Ins. Co. 
— Judgment reversed and new trial granted, costs 
to abide event, except that neither party is to recover 
costs as against the other in this court, if the plaintiff 
succeeds in recovering sufficient to carry costs. If the 
plaintiffs stipulate to reduce the judgments by deduct- 
ing the May, August and November rent, then the 
judgment is affirmed for the balance, without costs to 
either party as against the other in this court — 
Ducker v. Rapp.— Appeal dismissed, with costs — 
Robinson v. Brisbane. 

——$ 
NOTES. 


N the United States District Court for the Southern 
District of New York a decision of importance in 
bankruptcy Jaw was made on the 7th inst. in the case 
of McDonald v. Moore. One Solenger being insolvent, 
made a general assignment, under the laws of the State, 
in trust to pay his creditors, share and share alike. 
The assignee complied with the statute and took pos- 
session of the property. Subsequently and on the 4th 
of January, 1866, the defendants Moore, Tingue & Co. 
recovered a judgment in the State court against Sol- 
enger, and on the same day an execution thereon was 
issued to the sheriff. On the 5th of January, 1876, a 
petition in bankruptcy was filed against Solenger, 
whereon he was adjudged .a bankrupt on the 17th of 
January. The plaintiff was chosen assignee in bank- 
ruptcy. The court held that the assignment under 
the State law was invalid as against the rights of the 
plaintiff under the bankruptcy act, and say that the 
question whether a general assignment in trust for 
creditors, without preference under a State law, is 
void under the bankruptcy act, has been decided in 
the affirmative. With regard tothe execution in favor 
of Moore, Tingue & Co. there was nothing to impeach 
the validity of it. As the rights of the assignee in 
bankruptcy relate back only to the 5th of January, | 
when the petition was filed, it followed that the goods 
were subject to the lien on the execution, and that 
such lien had preference of the claim of the plaintiff. 
In the case of State ex rel. Baxter v. Brown, recently 
decided by the Supreme Court of Minnesota, a ques- 
tion of constitutional construction was involved. 
Section 10, article 6, of the constitution of Minnesota 
declares that “in case the office of any judge shall be- 
come vacant before the expiration of the regular term 
for which he was elected, the vacancy shall be filled 
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by appointment by the governor until a successor is 
elected and qualified. And such successor shall be 
elected at the first annual election that occurs more 
than thirty days after the vacancy shall have hap- 
pened.”’ The court held that neither the day on which 
the vacancy happens nor the day on which the election 
occurs can be counted as part of the thirty days pre- 
scribed by this provision of the constitution. 


The owners of real estate in the city of Grand 
Rapids, Michigan, are annoyed by the widow of 
Touissant Campan, the former owner of a portion of 
the site of the city, who has set upaclaim of dower 
interest in it. The owners feel alarmed, and have 
appointed a committee to take charge of their inter- 
ests. It is averred, that under the Michigan law the 
widow can only recover the value of the land as it was 
rated forty years ago, at which time her husband con- 
veyed the property to his brother, she being but 
seventeen years old and not of lawful age to sign away 
her title.—— The governor of New York has appointed 
John J. Freedman, judge of the Superior Court of the 
city of New York, in place of Claudius L. Monell, 
deceased. 


In the New York Court of Common Pleas last week, 
a question liable to arise in justices’ court practice was 
decided. A justice of a District Court is limited to 
eight days in which to render a decision in a case after 
its submission to him. In this instance, the eighth 
day was Sunday. The court say, ‘The justice ren- 
dered his judgment on the ninth day after the case was 
submitted to him for decision, the eighth day being 
Sunday. He lost jurisdiction, as under such circum- 
stances his judgment should have been rendered on the 
seventh day, or Saturday. 2 Cowen’s Treat., § 1552, 
and cases cited. The Code, section 407, does not apply. 
The limitation as to time in which the judgment is to 
be rendered is not enacted in the Code, but in the 
District Court act.’ —— Bankruptcy proceedings in 
England are about as expensive as they are with us. In 
the recent case of Re Lazarus, the total assets realized 
amounted to £899 1s. 10d. The total expenditure was 
thus made up: Rents, rates and taxes, £261 14s. 3d.; 
law charges, £201 3s. 6d.; court fees, £2 5s. 9d.; recei- 
ver’s costs, £119 1d. ; Trustee’s remuneration, £112 15s. ; 
incidental outlay, £168 12s. 8d. Leaving a balance for 
the creditors of £33 11s.5d. This hardly needs com- 
mentary. 

The singular notion, on which we commented some 
time ago, that a Court of Appeal ought not to disturb 
the decision of a judge of first instance, on a question 
of fact, as to which he has had an opportunity of ob- 
serving the demeanor of witnesses, was again pressed 
on the Court of Appeal at Lincoln’s-inn, on the 20th 
inst., ina case of Bigsby v. Dickinson, and was again 
unequivocally rejected by the learned judges. Lord 
Justice James said that he fully adhered to what had 
been said on this subject in the case of The Glanni- 
banta, 24 W. R. 10383; L. R., 1 P. D. 283. If, in every 
case of conflicting evidence, the decision of the court 
of first instance was to be accepted as final, there would 
practically be an end in such cases to the right of ap- 
peal. This right had, as Sir G. Bramwell said, been 
distinctly contemplated by the legislature, in cases in 
which the judge of first instance had had the witnesses 
before him, as well as in other cases, and due effect 





must be given to that provision. It has always ap- 
peared to us that the rule laid down by the Privy 
Council on this subject was neither more nor less than 
an abdication of the functions of a Court of Appeal. 
— Solicitors’ Journal. 

Levi Hubbell died at Milwaukee, Wis., December 8, 
aged sixty-eight years, his death resulting from a fall. 
He was a native of Saratoga county, N. Y., a graduate 
of Union College, and editor of the Ontario Messenger. 
He was elected to the legislature of that State in 1841. 
He went to Wisconsin in 1844, and was elected Chief 
Justice of the Supreme Court in 1853. He was also 
elected a member of the legislature, and was United 
States attorney for Milwaukee district. —— The au- 
thorities of the District of Columbia, upon the 28th of 
October, gave notice that the office of commissioner 
of deeds for the District of Columbia be and the same 
is hereby abolished. This action is taken because of 
the doubts entertained in some quarters as to the valid- 
ity of the law of the Legislative Assembly creating 
this office, and the question which consequently arises 
as to the validity of the certificates of these commis- 
sioners to the acknowledgment of deeds. 

The London Law Times gives an account of a very 
extraordinary case which was recently before the Cul- 
chester bench of magistrates. The life of one Blum- 
berg had been insured in various offices for £13,000. 
He died soon after abroad. The offices resisted pay- 
ment, and Messrs. Palmer, Bull and Fry were solicitors 
for one of them. In the course of the proceedings 
Mr. Bull received a letter from English, a clerk in the 
office of Mr. Jones, a solicitor of Colchester, inclosing 
the press copy of a letter, written by Mr. Jones to a 
solicitor by the name of Digby, extracted from Mr. 
Jones’s letter-book, which is as follows; ‘* Dear Sir — 
I suppose Mr. Evans delivered my message to you yes- 
terday. What I recommend you to do is to write and 
say that Blumberg has gone to Japan, and that you 
are ready and willing to pay the ‘extra risk’ premium. 
Ishould not tell them at present he is dead. We yester- 
day telegraphed through the Home Office for five cer- 
tificates of death, including one foryou. Can you meet 
me at Jefferies’ on Saturday, as he wants to see you 
particularly, and will then arrange the matters you 
wrote about.’’ English requested Messrs. Palmer & 
Co. to return this letter, but Mr. Bull had it photo- 
graphed and then returned it to Mr. Jones, informing 
him how it had come into his hands. Thereupon Mr. 
Jones commenced criminal proceedings, not only 
against English for felony, but against Mr. Bull for 
receiving the letter, knowing it to have been stolen. 
The proceedings ended by the charge against Mr. Bull 
being dismissed and English being committed for trial. 
The Times says: ‘‘We should hardly like to express 
an opinion of the proceedings against Mr. Bull. Mr. 
Jones said that Mr. Bull should have returned the 
letter without reading it. That would have been an 
act of childish simplicity and self-denial and blind- 
ness to clients’ interests for which few solicitors would 
like to receive credit. Having read the letter, as he 
did as a matter of course, he would have winked at a 
very questionable transaction, and neglected the in- 
terests of his clients, had he failed to preserve copies 
of the stolen epistle. To say the least, Mr. Jones 
made a blunder in writing the letter. He committed 
another when he instituted criminal proceedings 
against Mr. Bull.” 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
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THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 
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CURRENT TOPICS. 


_ the powers of sovereignty that ought to 

be cautiously exercised, is that of eminent 
domain. The State must of necessity be entitled to 
take possession of the property of its citizens when- 
ever such property is needed for the use of the 
State, otherwise the State would often be unable to 
carry out the purposes of its creation. But it would 
be inequitable for the State to, by taking the prop- 
erty of a single or a few citizens which it might 
need, throw the whole burden of carrying out its 
purpose upon a small part only of those who should 
bear it. It has been, therefore, the rule to require, 
as a condition to the exercise of its power in this 
direction, that it should make compensation for the 
property taken, and this requirement has been 
thought, in times past, to be sufficient to prevent 
oppression. But the changes of modern times have 
sometimes led to acts which were in violation of the 
salutary requirement we have mentioned, and the 
requirement has itself not always proved a check to 
attempts to abuse the power. For instance, a pub- 
lic highway is laid out through a person’s land. 
Here the public, upon the payment of a sum, obtain 
the right to pass over a specified part of the land and 
to do such acts thereupon as may render passage safe 
and convenient. The compensation paid to the owner 
(which is generally more than balanced by assess- 
ments for the improvement) is estimated upon the 
theory that the road will be used only for the passage 
of pedestrians, animals and ordinary vehicles drawn 
by animals. But it has frequently happened, where 
the highway was in a large village or city, that it is 
put to uses that were never contemplated. Gas and 
water-pipes are laid through it, and oftentimes a 
railway track, over which trains are run by steam, 
is placed upon it, and all this without extra com- 
pensation. It is urged, in defense of this, that the 


public have the right to use the highway for all 

purposes that come properly within the purview of 

that for which it was taken, and that the most ob- 

jectionable thing, a steam railway, is only a kind of 

public highway. Perhapsthis may be true, but it was 
Vou. 14.— No. 26. 





not the use intended when the condemnation was 
originally made; if it had been, the measure of 
damages would have been very different, and the 
same may be said in regard to horse railways. The 
case of Rensselaer and Saratoga R. R. Co. v. Davis, 
43 N. Y. 187, is an illustration of the other danger 
mentioned. A railway company, in that case, un- 
dertook to acquire a large quantity of land for not 
only the legitimate uses of the company, but for 
“tenements, slips and other conveniences,” It was 
hinted by the court that the object of acquiring 
this land was for purposes of speculation or to pre- 
vent competition by other railway lines. The 
attempt in this instance failed, but it only indicates 
what ends may be sought under the statutes relat- 
ing to eminent domain. Then in some States it is 
attempted to evade the constitutional provision of 
payment by allowing the property to be taken while 
proceedings to condemn are pending, leaving the 
owner a somewhat doubtful remedy for his pay. 
The laws relating to the exercise of this power 
should be very rigid and strictly enforced. 


One by one old things pass away and all is made 
new, especially in the English courts. We saw last 
year a change in the system of procedure that a 
generation ago would have been deemed very nearly 
impossible. To those familiar with the courts them- 
selves and with the pertinacity with which they 
have always adhered to precedent, and knowing 
the power exercised by the bar over legislation in 
England, the change from the long-established prac- 
tice to one analogous to that under the New York 
Code was a surprise, and it was such even to us who 
know Westminster Hall and Lincoln’s Inn only by 
reputation. And now we learn that another ancient 
institution is in its last days. The sergeant-at-law 
will soon be anindividual of the past. Inthe Temple 
station of the Metropolitan District Railway, in 
London, has appeared a placard, setting forth that 
early next spring Sergeant’s Inn, Chancery Lane, 
will be offered by sale at auction. The property is 
described as belonging to the Honorable Society of 
Judges and Sergeants-at-Law, with an indefeasible 
title, and as containing a handsome dining-hall and 
several sets of chambers with a considerable front- 
age on Chancery Lane. The reason for all this is, 
that under section eight of the Judicature Act no 
person henceforth appointed a judge, either of the 
Court of Appeal or High Court, shall be required 
to take or to have taken the degree of sergeant-at- 
law, and it is the intention of the crown not to 
create any more of that degree. In existence an- 
terior to the time of King John, this organization 
has managed to maintain a position commanding 
honor and emolument against legislative and exec- 
utive assaults for a period of more than six hundred 
years. Limited, originally, to fifteen in number, 
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in addition to the judges of the courts at Westmin- 
ster, who were required to be of the body, they long 
held the monopoly of the practice in the Court of 
Common Pleas. In 1755, a bill was introduced into 
Parliament to take away their peculiar privilege; 
but such was their influence, that it did not pass. 
In 1834, a warrant, under the royal sign manual, 
was directed to the judges of the Common Pleas, 
directing them to open the practice in their court to 
the profession at large. For a while this order re- 
ceived a quasi obedience; but in 1839 it was declared 
invalid. The last triumph of the body was of com- 
paratively short duration, for by statute of 9 and 10 
Vict., chap. 54, the privilege of practice was ex- 
tended to all barristers. And now the Court of 
Common Pleas has itself passed away, the name only 
being retained to designate a division of a new 
court, it would seem proper that the distinction of 
sergeant-at-law should not continue to exist. Some 
of the sergeants will live, however, to see the new 
courts of law completed and the tribunals of jus- 
tice depart from their ancient home, Westminster 
Hall— aula regis, Would any of them wish their 
order to survive longer? 


The suit of the Emma Silver Mining Company v. 
Park et al., now tried this week in New York, be- 
fore Judge Wallace and a jury, revives, on this side 
of the water, a litigation which for a while, in times 
past, very largely occupied the attention of the 
English courts. The plaintiff is an English cor- 
poration; the principal defendant is a citizen of 
Vermont. The acts complained of took place, for 
the most part, in London, and the subject-matter 
to which they related was situated in the State 
of Nevada. A wider separation of the elements 
which go to make up a litigation is rarely found, 
and if we add to this circumstance the prominence 
of some of the individuals who have been interested 
in the suit, directly or indirectly, and the persist- 
ency with which it has been prosecuted and de- 
fended, and the peculiar expedients which have at 
times been resorted to by the counsel engaged in it, 
we will readily place it among the causes celebres of 
the day. 


It is the habit of the French government, no mat- 
ter whether imperial, regal or republican, to regu- 
late every thing, even down to the smallest detail. 
One cannot struggle for a place upon a Parisian 
omnibus as he may for one in a similar vehicle in 
London or New York; but he must take his stand 
in line and mount only when his number is reached. 
The courts of law are not exempt from this disposi- 
tion to regulate, the latest manifestation thereof 
being an order issued at the instigation of the min- 
ister of justice forbidding advocates to appear in 
court wearing mustaches. As these articles are not 





temporarily severable from the individual, the order 
is equivalent to a perpetual prohibition to the prac- 
ticing profession against cultivating them. The 
lawyers of France will therefore be deprived of the 
privilege of possessing what, under the late empire, 
was considered the chief adornment of the face, the 
emperor himself maintaining an elaborate one. As 
to the cause of this remarkable order, we have no 
information. Perhaps it is only a manifestation of 
hostility to the empire, similar to that which erased 
the insignia of Napoleon from the public buildings 
and churches, and chiseled ‘‘ Libertie, Egalite, Fra- 
ternite” in their place. More likely, however, it is 
the same spirit which animated a darkey of our ac- 
quaintance who compelled his dog to undergo 
various ridiculous penances to no possible end, 
namely, as he expressed it, to ‘make him feel the 
power.” This despotism frequently lies at the root 
of court regulations elsewhere, but we have never 
heard of its being carried to the extent that the 
French authorities have carried it. 


The members of the legal profession have often 
had good reason to complain at the tendency to fill 
public offices — whose duties could be properly per- 
formed only by those educated to the law — with 
men chosen from other callings. But we had sup- 
posed that the office of public prosecutor was ex- 
empt from this tendency, not only for the reason 
that its duties could not at all be performed by one 
not a lawyer, but because, of all public offices, it most 
requires laborious diligence, and has, to a certain 
extent, unpleasant associations. Yet it seems that, in 
Minnesota, an individual not admitted to the bar has 
not only sought the office of county attorney, but 
has actually been elected to it. The name of this 
presumptuous individual is Clough, and the county 
which has honored him with the position of public 
prosecutor is Isanti. The worst of it is, that the 
Supreme Court of the State have declared that he 
was not ineligible, bnt may hold his position in spite 
of all opposing forces, and that there is nothing in 
the Constitution and laws of Minnesota that will 
enable the court to say him nay. The only offices 
in that State which must be held by lawyers are 
those of judges of the Supreme and District Courts. 
The court very properly say that the provisions of 
the Constitution are unwise in not requiring proper 
qualifications for offices the proper discharge of the 
duties of which call for the exercise of peculiar 
learning and skill, but they cannot add to the con- 
stitutional rule. 


We see in the advertising columns of a New York 
daily the announcement of the ‘‘ American Divorce 
Agency.” This institution promises to procure 
divorces, ‘‘ legal everywhere,” for such persons as 
may desire them. The transaction is promised to 
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be done without publicity, etc. We suppose that 
many among those who have found « wedded life 
not altogether what they had expected, will be 
attracted by this notice, and will seek the aid of 
this agency to obtain relief from the burdens the 
contract of marriage imposes. Precisely what kind 
of decree of divorce the ‘‘agency” can obtain 
‘‘without publicity,” that is ‘‘legal everywhere,” 
we are not advised, but we question if the greater 
part of the divorces they, it or he may furnish will 
be valid anywhere. The existence of such an insti- 
tution, however, does not speak well for the condi- 
tion of the law relating to marriage in this country. 
But we must say that the legislation concerning that 
subject in this State is not at fault. We have here 
maintained the rule that an absolute divorce is 
allowable for but one cause. The New England 
States have been much more liberal in allowing 
divorces—some of the States (Connecticut, for 
instance), permitting it for almost any cause, and 
to almost any one applying therefor. It has been the 
general impression that the Western States were 
peculiar in this regard — Indiana being the most lax 
in respect to the sacredness of the marriage vow. 
We think, however, it will be found that our New 
England neighbors are not behind any of the newer 
States, and that their laws furnish the shelter under 
which the divorce-mongers of New York city act. 
A too-high sensitiveness to the unfortunate situation 
of females who have chosen for husbands dissolute 
or brutal men, has undoubtedly led to much of this 
legislation. It has produced, as such legislation 
always does, more harm than good, but it is kept on 
the statute books of the States where it exists 
because it brings a little business from abroad to 
the clerks of the courts. Perhaps, with our numer- 
ous legislatures, the evil of divorce litigation will 
never be wholly eradicated, but we trust it may be 
much lessened, and the place to begin is in the 
States which lie east of the Hudson. 


——$__@——_——— 
NOTES OF CASES. 


- the case of Estate of Anderson, recently decided 

in the Orphans’ Court of Allegany county, and 
reported in 7 Pittsburgh Leg. Jour. (N. 8.) 61, a 
husband took out a policy of insurance upon his 
life for the benefit of his wife, ‘‘her executors, ad- 
ministrators and assigns,” and payable at his death. 
The wife died first, intestate, leaving one child. 
The husband, after her death, continued to pay the 
premiums until his death. He died insolvent. The 


court held that the policy was personal estate, hav- 
ing an ascertainable value at the time of the death 
of the wife, and would pass under the intestate 
laws, and that the proceeds of the policy in the 
hands of the administrator of the wife should, 
in accordance with the statute of Pennsylvania, be 








divided equally between the daughter and the ad- 
ministrator of the husband. A similar question 
arose in Hutson, Administrator, v. Merrifield, 51 Ind. 
24. Here a wife, holding a-policy of insurance upon 
the life of her husband, died, leaving surviving her 
husband, father, brothers and sisters. Afterward the 
husband died, leaving surviving his father, and also 
brothers and sisters. The court held that a policy of 
life insurance is a chose in action, governed by the 
principles applicable to other agreements involving 
pecuniary obligations, and that the wife had such 
an interest and ownership in the policy, and such a 
right to the proceeds, as would, at her death, de- 
scend in accordance with the statute, even though 
her husband survived her. See, as supporting the 
views taken in these cases, Bliss on Life Ins. 506; 
St. John v. American Mut. Life Ins. Co., 18 N. Y. 81, 
also 2 Duer, 419; Palmer v. Merrill, 6 Cush. 282; 
Ashley v. Ashley, 3 Simons, 149. See, also, Hlliot’s 
Appeal, 4 Wright, 75; Purefroy v. Rogers, 3 Saund. 
388, and note; Cunningham v. Smith, 20 P. F. Smith, 
450; 4 Kent’s Com. 262. 


In the case of Hill v. Newichawanick Company, re- 
cently decided at the General Term of the Supreme 
Court of this State, in the First Department, it was 
held that a dividend declared upon past earnings of 
a corporation, and payable at a future day, belongs 
to the owner of stock in such corporation at the 
time when the dividend is declared, and if he trans- 
fers his stock between the time when the dividend 
is declared and is payable, such dividend does not be- 
long to the transferree. In this case the owner of 
shares hypothecated them in 1871. In January, 18738, 
a dividend was declared thereon from earnings of 
1872, payable thereafter at the option of the agent 
of the corporation, who afterward fixed the date of 
payment at November 7, 1873. In May, 1878, the 
hypothecated stock was transferred. There was no 
provision in the transfer as to the dividend. The 
court held that it belonged to the first-mentioned 
owner. A similar conclusion was reached by the 
Supreme Court of Indiana in Bright v. Lord, 51 Ind. 
272. Here the owner of stock in a corporation con- 
tracted, previous to July 3, to sell the stock to 
another, at such other’s option, to be accepted by 
July 16. On the last-named day the stock was 
transferred in pursuance of the contract. On July 3 
a dividend on the stock was declared, payable 
August 1. The court held that the dividend be- 
longed to the vendor. See, also, City, etc., v. Cleve- 
land, ete., R. R. Co., 6 Ohio St. 489; Jones v. Terre 
Haute & Richmond R. R. Co., 29 Barb. 353; March 
v. Eastern R. R. Co., 48 N. H. 515; De Gendre v. 
Kent, 4 Eq. Cases, 283; Brundage v. Brundage, 65 
Barb. 397; Jn re Foote, 22 Pick. 299; Clapp v. Astor, 
2 Edw. Ch. 279; Phelps v. Farmers & Mechanics’ Bank, 
26 Conn. 269; Hyatt v. Allen, 56 N. Y. 5538. 
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WANTON ACTS OF A SERVANT. 


— of the courts indulge the idea that a master 

is never liable for the willful or wanton acts of 
aservant, and thusthey are often involved in absurd 
and ridiculous positions. The idea that a master is 
not liable for a willful or wanton act committed by 
his servant in the line of his duty, as well as for an 
act of ordinary negligence, is too absurd for com- 
ment, and has grown out of the improper applica- 
tion of the presumption that no man is presumed to 
have authorized an illegal act. While this is a very 
proper presumption, yet the courts lose sight of the 
fact that it has no force when there is evidence to 
rebut it. It is by no means an irrebuttable, but only 
a prima facie presumption, and, like other prima facie 
presumptions, is dissipated by the first bit of evi- 
dence that weakens its force. The proposition 
which may to-day be said to embody the rule of law 
in reference to the liability of a master for the act 
of his servant is, that he is liable for all acts of the 
servant which he has expressly or impliedly author- 
ized him to do, and, in determining this question, 
the instructions given by the master to the servant 
are by no means controlling; but the measure of the 
servant’s authority is to be determined by the nature 
and character of the employment, its object, purpose 
and end, and the duty, if any, which the master 
owed to the person injured. His private instruc- 
tions are proper matters of evidence as bearing 
upon the question of authority, but they cannot de- 
feat his liability, if there is a tithe of authority, 
express or implied, for the doing of the act. Right 
here is where all the confusion arises. ‘‘It is not 
to be presumed that a master authorizes a servant to 
do an illegal act,” say the courts. Very truly, prima 
facie, this presumption protects the master, but it is 
completely overcome when it is shown that the ser- 
vant was authorized to do an act, in the execution 
of which the master ought to have foreseen that he 
might do the particular act complained of. The 
master is bound to know the consequences of doing 
the act in any mode, and, if he commits its execu- 
tion to another, he is bound by all the consequences 
that flow therefrom, in the line of the duty he has 
committed to him. It is not a question whether the 
master authorized the particular act, but whether he 
authorized the doing of any act which he ought to 
have foreseen might be done in the manner com- 
plained of. That is, is there a natural connection 
between the act done and the power conferred? If 
so, the master, having set in motion that which pro- 
duced the mischievous consequences, is liable there- 
for, and cannot shield himself from liability because 
the act was done in an unusual manner; was unneces- 
sary to secure the end sought, or was done willfully, 
wantonly or even criminally. The question is, was 
there any, even the slightest, warrant on the part of 
the servant to do the particular act? Was it done 





in the course of his employment and in the line of 
his duty? Was he authorized to accomplish, in any 
manner, the result arrived at? If so, liability at- 
taches for all the consequences. 

There is another aspect of the subject which is 
often lost sight of both by counsel and the courts, 
and that is, that, where the master owes a duty to 
third persons or the public, and commits the exe- 
cution of that duty to another, he is liable for any 
and all acts done by that person in the execution of 
such duty, and that, too, whether the duty arises 
out of a contract obligation or by operation of law. 
If A contracts with B to build a house for him in a 
substantial and workmanlike manner, and B con- 
tracts with C to do the work, no one doubts that B 
is liable to A for any and all failures on the part of 
C to do the work as provided for in the contract. 
B cannot shirk his duty to A by committing its per- 
formance to ©, and this principle extends to and 
covers all cases where a duty is imposed upon one 
person to another. In the case of a railroad com- 
pany carrying passengers for hire, there is an im- 
plied contract between the company and the passen- 
ger that they will not only convey him to the 
particular point designated, but also that they will 
carry him safely, so far as human foresight can 
secure that result, and this involves not only pro- 
tection against dangers arising from defects in 
machinery, equipments and their management, but 
also against injuries resulting from the admission or 
retention of persons upon the train, whom the com- 
pany ought to have known were improper persons 
tobethereon. Therefore, if a drunken person, known 
by the conductor of the train to be a violent and 
dangerous person, should be admitted to the train 
by him, the company would be answerable to any 
passenger who, without fault on his part, was in- 
jured by such person, and the negligence of the 
conductor in admitting or retaining him upon the 
train is the negligence of the company, and prop- 
erly imputable to them, because the duty is theirs, 
and they are bound, at any and all hazards, to 
discharge it properly, and the acts of the person 
to whom they commit this duty are their acts. 
The same rule applies to the acts of the ser- 
vants upon thetrain. They stand in the place of 
the company, and act for it in discharging its 
duties, and their acts, from the highest to the low- 
est, are the acts of the company, and they are as 
chargeable therefor as though they had been done 
by themselves. 

There are a class of cases in which this doctrine 
has not been recognized, or rather applied; but 
this has probably resulted from the reason that its 
application was not urged. Among this class of 
cases is Isaacs v The Third Avenue R. R. Co., 47 
N. Y. 122; 7 Am. Rep. 418. In that case the 
plaintiff was a passenger in the defendant’s horse 
car, and late in the evening, upon the down trip, she 
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desired to stop at Spring street, and so notified the 
conductor. When at or near Spring street she 
wrung, or caused the bell to be wrung, as a signal 
for stopping the car, and passed out on the plat- 
form of the car, and asked the conductor to 
stop it. The conductor replied that it was stopped 
enough; she told the conductor that she would not 
get out until the car had come to a full stop, where- 
upon he took her by the shoulder with both hands 
and pushed her out, and falling upon the pavement 
her leg was broken. The evidence was that the 
conductor pushed her violently, and that the act 
was intentional on his part. Upon. this state of 
facts the court held that no recovery could be had, 
because the act was not within the scope of the ser- 
vant’s employment, and because it was willful or 
wanton. The court held, asa matter of law, that 
it was no part of the conductor’s duty to assist 
passengers on and off the cars. Bnt this decision, 
in this respect, is clearly in conflict with a former 
decision of the same court,* in which it was held 
that helping passengers on and off from horse cars 
was a part of the conductor’s duty. But whether 
it was or was not any part of the conductor's duty, 
was a very immaterial question in the case; it was 
clearly the defendant’s duty to provide for the 
safety of its passengers, and to see to it that they 
were not exposed to insults, assaults or dangers 
that they could reasonably prevent. It was the 
company’s duty to stop the car to let the plaintiff 
off, and having delegated the performance of these 
duties to the conductor, it was clearly responsible 
for his improper or unfaithful performance of them, 
whether it resulted merely from his negligence or 
from his wanton, willful or reckless conduct, and 
the doctrine of this case is certainly very question- 
able, either upon principle or authority. In view of 
the defendant’s duty to the plaintiff as a carrier of 
passengers, the cases referred to by the court in 
support of it, might, so far as any of them are appli- 
cable to the case, be regarded as authorities against 
it, and the court has since in effect repudiated it in 
several cases.t 

The reasons given by the court for denying a re- 
covery are novel, in view of the defendant’s duty 
to the plaintiff, to say the least. They are as fol- 
lows: ‘‘ist. The car was in motion, and for no 
cause could the plaintiff have been thrust out into 
the street aguinst her will while the car was in 
motion. The law forbids it, and the defendant 
could not lawfully have done it, and therefore no 
authority could be implied in the conductor to do 
it. 2d. There is no pretense that the conductor 





* Drew v. Sixth Avenue R. R. Co., 26 N. Y. 49. 


+ Rounds v. Delaware and Lackawanna R. R. Co.,5T. & 
C. (N. Y.) 475, affirmed by Court of Appeals; Shea v. Sixth 
Avenue R. R. Co., 62 N. Y. 180; Peck v. N. Y. C. R. R. Co., 9 
T. & C.(N. Y.) 405; and before Higgins v. Watervliet Turn- 
pike Co.. ante. 





ejected or put the plaintiff from the car, or claimed 
to exercise such power for disorderly conduct, non- 
payment of fare, or any other cause. 3d. The act 
was not in aid and assistance of the plaintiff in 
leaving the car. She was not in the act of getting 
off the car, but was standing on the platform, de- 
manding that the car should be fully stopped, and 
protesting, as she had a right to do, that she would 
not attempt to leave the cars while they were in 
motion. 4th. The act was wanton and reckless, 
and was committed with great force and violence, 
such force as to throw the plaintiff clear off and 
over the step and on the pavement. It was not in 
the performance of any duty to the defendant or of 
any act authorized by it. It was a criminal act for 
which the conductor could have been punished 
criminally as well as made to respond in a civil ac- 
tion. It was a wanton and willful trespass, and 
was not the natural or necessary consequence of 
any thing which the defendant had ordered to be 
done.” 

By this, it would seem that if a railroad conduc- 
tor throws a passenger off the car for any cause, 
while the train is in motion, no recovery can be 
had; but e converso, if he throws her off when the 
car arrives at a full stop, a recovery may be had. 
That is, if the person whom the company has put 
in its place to discharge its duties to passengers — 
which have been previously enumerated — reck- 
lessly violates his duty and exposes a passenger to 
great danger of life or limb, by ejecting him or her 
from the car while it is in motion, no recovery can 
be had, because it is no part of the conductor’s duty 
to put her off while the car is in motion. Did the 
court intend to hold, asa matter of law, that the 
defendant, by virtue of his position toward the 
plaintiff as a carrier for hire, owed no duties to 
her more than it owed to a trespasser or a stranger? 
Did it intend to repudiate that generally accepted 
and salutary rule of law, that a person who puts 
another in his place to perform his contract, or 
discharge a duty that he owes to another, is an- 
swerable for the consequences of an improper or 
unfaithful performance of such contract or duty by 
the person to whom it is committed? Did it in- 
tend to hold that a person could assume a duty to 
third persons, and then, by turning its performance 
over to a servant or agent, escape the consequences 
of a non-performance by such person because he had 
not authorized him to do the particular act which 
is complained of, and which constitutes a breach? 
Did the court intend to hold that no recovery could 
be had by a passenger for an injury resulting from 
an unlawful act of a person intrusted with the dis- 
charge of the carrier’s duty, and that a right of 
recovery is limited to injuries resulting from a law- 
ful act? Such would seem to be the inference from 
the second proposition advanced by the court. The 
third proposition is less tenable than either of the 
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others, because it admits that the plaintiff was, at 
the time of the commission of the act complained 
of, a passenger upon the car, entitled to all its 
privileges, and was rightfully asserting her right to 
have the car stopped; but because, as the court say, 
**the act was not in aid and assistance of the plain- 
tiff in leaving the car;” that is, because it was not 
a lawful act no recovery could be had. It would 
seem, from the fourth proposition, that the act did 
materially aid her in leaving the car, as it appears 
that she left it in great haste, and was hurled from 
it by the brutal conductor with great violence. 
‘*The act was wanton and reckless,” say the court, 
‘‘and was committed with great force and violence; 
such as to throw the plaintiff clear off and over the 
step and on tne pavement. It was not in the per- 
formance of any duty to the defendant or of any 
act authorized by it.” The error of this statement 
is such, coming from a respectable tribunal, as to 
excite astonishment, if not alarm. Astonishment 
that a respectable court should ignore the fact that 
the defendant owed a duty to the plaintiff which 
its agent openly and brutally violated, and alarm 
that any tribunal should apparently recognize the 
doctrine that a responsible principal, owing a duty 
to another, can, by committing the discharge of that 
duty to an irresponsible servant, escape all liability 
for its consequences, thus offering a premium to 
brutal and vicious employees, by making it safer for 
employers to have them in their service than humane 
and decent persons, because, under the cloak of 
their brutality and viciousness in the discharge of 
their duties, they can escape liability for wrongful or 
improper acts. Fortunately for humanity, for the 
public and for the courts, this doctrine has no 
foundation in reason or upon respectable authority ; 
but upon thecontrary, the rule of law, well settled 
and grounded upon principles of public policy and 
common honesty, that in all cases, where a person 
owes a duty to another, arising out of a contract or 
imposed by the law, if he commits the performance 
of that duty to another, he is liable for that per- 
son’s failure to perform the duty fully and faith- 
fully, whether such failure results from an act of 
omission om commission, from negligence or from 
wantonness, brutality or criminal recklessness.* 

It is true that many of the cases are filled with 
loose talk about non-liability for “ wanton and will- 
ful” acts done by a servant; but this is only appli- 
cable in cases where the master owes no special duty 
to the person injured, except such as he owes to all 
persons. In all cases where a special duty exists, 





* R. unds v. Delaware and Lackawanna R. R. Co., 5 T. & 
Cc. (N. Y.) 475, affirmed by Court of Appeals; Goddard v. 
Grand Trunk Railway Co., ante; Croaker v. Railroad Co., 
ante; Sherley v. Billings, ante; Bryant v. Rich, ante; Pas- 


hact. 


arising out of a contract or imposed by law, the 
principal is bound at his peril to see to it that the 
duty is faithfully executed, and he cannot screen 
himself from liability because an agent, to whom he 
committed its performance, acted wantonly, will- 
fully or criminally. He assumes all the risk and 
must bear all the consequences of an improper dis- 
charge of these duties by his agent, from whatever 
cause. By putting the agent in his place to dis- 
charge the duty, the agent’s acts, in fact and in law, 
become the acts of the principal, and he is as respon- 
sible therefor as though the act had been done by 
himself.* 
——__ 
MARRIAGE AND DIVORCE. 
II. 

\ E now come to a brief review of the laws of di- 

vorce as they stand in our own country, and one is 
surprised to see how much the policy of the different 
States varies on this subject. 

In some States, as Georgia and Mississippi, divorces 
are restrained, even by constitutional provisions, which 
require for ‘“‘every valid divorce the assent of two- 
thirds of each branch of the legislature, founded on a 
previous judicial investigation and decision.”’ Several 
of the other States have adhered to the old English law 
even more closely, such as South Carolina, where there 
has not been a single instance of divorce since the revo- 
lution. Mr. Bishop, the most eminent authority on 
the marriage relation in the United States, says: ‘‘ Not 
only is adultery not indictable there, but the legislature 
has found it necessary to regulate by statute, how 
large a proportion a married man may give of his 
property to his concubine.” 

In New York absolute divorces are not allowed for 
any cause, excepting adultery, while the policy of 
most of the States is to allow divorces on any of the 
following grounds: For adultery, desertion, extreme 
cruelty, perpetual or sometimes temporary impris- 
onment for crime, and drunkenness when it is 
confirmed and habitual. Some States even go so 
far as to add a clause empowering the court in 
other cases to use its own discretion, which amounts 
to the same thing as granting divorces on any pretext 
whatever, and robbing marriage of every particle of its 
sanctity and purity. A short paragraph, taken from 
the New York Tribune a few years ago, shows the 
state of the law in Indiana in 1860. 

‘* A legal friend in the State of Indiana recently re- 
marked to us, that at one county court he obtained 
eleven divorces one day before dinner, ‘and it wasn’t a 
good morning for divorces either.’ In one case within 
his knowledge, a prominent citizen of an eastern manu- 
facturing city came to Indiana, went through the usual 
routine, obtained his divorce about dinner-time, and 
in the course of the evening was married to his new 
inamorata, who had come on for the purpose, and was 
staying at the same hotel withhim. They soon started 
for home, having no more use for the State of Indiana, 
and on arriving, he introduced his new wife to her as- 
tonished predecessor, whom he notified that she must 
pack up and go, as there was no room in that house 
for her any longer.” 





senger R. R. Co. v. Young, ante; Bayley v. M 
etc., Railway Co., L. R., 7 C. P. 415; Higgins v. Watervliet 
Turnpike Co., ante; Drew v. Sixth Avenue R. R. Co., 3 
Keyes (N. Y.), 429. 





* Weed v. PanamaR. R. Co., ante; Higgins v. Watervliet 
Turnpike Co, ante; Goddard v. Grand Trunk R. R. Co, 
ante. 
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The law has been changed, however, since this arti- 
cle was published, and a residence of one of the parties 
for one year is required previous to obtaining a divorce. 

In Connecticut, where habitual cold feet has been 
known to be an excellent cause for divorce, on the 
ground of cruel treatment, the laws are almost equally 
accommodating, and the people avail themselves of 
their privileges in a most alarming manner. Add to 
all this, that after divorces are granted, there is un- 
limited license of re-marriage. A man and woman 
once divorced may return to their old connection the 
following day. The adulterer and his mistress may be 
linked together in the union, to obtain which, they 
were very probably prompted to their crime, and one 
is made to feel strongly the corruption embodied in 
such acode. A member of the committee raised to 
consider the subject of divorces, in 1867, in Connecti- 
cut, stated that he knew a couple in a town near his 
own, who were divorced and married again a fortnight 
afterward, and obtained a second divorce, on similar 
grounds with the first, in a very short time. 

President T. D. Woolsey has arranged some valuable 
statistics, which I take the liberty to cite, showing the 
progress of divorce in several of the States of New 
England. 

In Massachusetts the ratio of annual divorces to an- 
nual marriages stands thus: 

1861....243 divorces, 10,972 marriages....1 

oe02ae 16 ‘J - eS 
1863... .239 - 10,873 -.1Lto45 * 
1864....313 - 12,513 - lt 


In Connecticut: 
1860....310 divorces, 3,978 marriages....1 to 12 ratio. 
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In Prussia, a country of notoriously loose divorce 
laws, the marriages of non-Catholics, compared with 
the divorces, is about the average ratio of 1 to 29. 

In Massachusetts, out of 1,294 divorces granted in 
about five years, there were for adultery, 546, or 42.3 
per cent; for desertion, 589, or 45.6 per cent; for 
cruelty, 122, or 9.4 per cent; 15 for intemperance, and 
21 miscellaneous. 

In Connecticut, in the year 1866, 158 for adultery; 
193 for desertion; for cruelty, 91; misconduct, 177; 
intemperance, 91; total, 710. 

In Massachusetts again, the husband is the libellant 
in 428 cases, and the wife in 866; and in Connecticut, 
the husband in just one-third, and the wife in two- 
thirds of the cases reported. 

Such is a brief sketch of the facts of the world’s 
history as regards marriage and divorce. In interpret- 
ing this history, and in drawing from it principles for 
further guidance in future legislation, opinions are 
greatly divided. 

In our country, especially, it has been felt that the 
laws on this subject of marriage have fallen into a 
decidedly loose and confused state, and it has often 
been questioned whether it would not be well for the 
national government to take marriage laws within its 
own cognizance, and establish some general practice to 
be observed by every State in the Union. 

Free divorce or difficult divorce! The question is a 
knotty and perplexing one; directly opposite opinions 
are held by equally prominent men in the same State. 
Some contending that the marriage contract ought to 





be held by law as absolutely indissoluble, except in 
cases of adultery; others maintaining the contrary 
view, that there is less unhappiness and crime where 
the laws are liberal on this subject. Fora moment 
let us consider the reasons alleged by the advocates of 
each side. 

Probably the strongest argument that has ever been 
offered in favor of the easy dissolution of the marriage 
union, was John Milton’s famous tract on the “* Dis- 
cipline and Doctrine of Divorce.’? The great Puritan 
even goes so far as to claim that the law should have 
no jurisdiction in such matters, but that the question 
ought to be decided by the individuals themselves; and, 
in support of the argument, he adduces the whole 
context of the scriptures, the laws of the first Christ- 
ian emperors, the opinions of some of the most emi- 
nent reformers, and a projected statute of Edward 
VI, for the purpose of demonstrating his point, both 
by the laws of God and by the inferences of the most 
virtuous and enlightened men. 

Milton’s tract on “Divorce” has been so generally 
misunderstood, and his idea of marriage is, in reality, 
such a peculiarly simple and beautiful one, that in the 
following passages I shall sum up briefly, in his own 
words, the main outline of hisargument: ‘* Marriage,” 
he says, ‘‘is a covenant, the very being whereof con- 
sists not in a forced cohabitation aud counterfeit per- 
formance of duties, but in unfeigned love and peace 
* * * and that this love in marriage cannot live nor 
subsist unless it be mutual; and where love cannot be, 
there can be left of wedlock nothing but the empty 
hulk of an outside matrimony, as undelightful and 
unpleasing to God as any other kind of hypocrisy.” 
He argued, therefore, that where two young married 
people, ‘‘in ‘a state they never experienced before,” 
find that, after all, their minds are not “‘fitly disposed 
and enabled to maintain a cheerful conversation (i. e., 
companionship), to the solace and love of each other, 
according as God intended and promised in the very 
foundation of matrimony —‘“‘I will make him a help- 
meet for him;’’ thus, then, they should be allowed to 
be divorced by mutual consent * * * as’tis “‘less 
breach of wedlock to part with wife and quiet consent 
betimes, than still to soil and profane that mystery of 
joy and union with a polluting sadness and perpetual 
distemper, for it is not the outward continuing of mar- 
riage that keeps whole that covenant, but whatsoever 
does most according to peace and love, whether in mar- 
riage or divorce, he it is that breaks marriage least, it 
being so often written thus, ‘‘love only is the fulfilling 
of every commandment.” * * * He who therefore 
seeks to part, is one who highly honors the married life 
and would not stain it; and the reasons which now 
move him to divorce are equal to the best of those 
that could first warrant him to marry. * * * Ags 
there is none that can estimate the evil and affliction 
of a natural hatred in matrimony, unless he have a soul 
gentle enough and spacious enough to contemplate 
what is true love.”’ 

In answer to the objection, that if liberal divorce 
laws were once firmly established, it would speedily 
lead to the loosening of all social bonds, and the coun- 
try would sink into the corruption and depravity of 
the Koman republic, the appeal is simply to facts. 
Though we have already seen the accommodating state 
of the law in Connecticut, yet, Mr. Bishop says: 
‘* Notwithstanding this liberty of divorce, or in conse- 
quence of it, there is no State in the Union in which 
domestic felicity aud purity, unblemished morals, and 
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matrimonial concord and virtue, more abound than in 
Connecticut, which is justly termed “the land of 
steady habits.” 

And again, Robert Dale Owen says of the people in 
his State: ‘In Indiana, a million men —chiefly plain, 
hardy, industrious farmers, with wives whom, after the 
homely old fashion, they love, and daughters whose 
chastity and happiness are as dear to them as if their 
homes were the wealthiest in the land — are emphatic- 
ally moral in all their domestic relations. By their 
divorce laws, elopements, free-love, adultery, and that 
most terrible of all social evils — prostitution — are 
almost unknown to them.” 

On the other hand, in South Carolina, where, as has 
already been said, there has not been a divorce since 
the Revolution, instead of the improvement in society 
that might be expected under such strict laws, we find 
the greatest corruption, which the law winks at while 
glorying in its strongarm. The following remarkable 
seutiment was delivered from the judicial bench of 
South Carolina. Judge Nott said: ‘In this country 
where divorces are not allowed for any cause whatever, 
we sometimes see men of excellent characters unfor- 
tunate in their marriages, and virtuous women aban- 
doned or driven away houseless by their husbands, who 
would be doomed to celibacy and solitude if they did not 
form connections which the law does not allow, and 
who make excellent husbands and virtuous wives still. 
Yet they are considered as living in adultery because 
a rigorous and unyielding law for motives of policy 
alone has ordained it so.’”” And Judge Thomson said: 
“All marriages, almost, are entered with one of two 
considerations, love or interest, and the court is in- 
duced to believe the latter is the foundation of most 
of them.” In England, too, where divorces from the 
bond of matrimony have, till lately, been obtainable 
only on application to parliament, in rare instances 
and at an enormous expense, rendering them a luxury 
quite beyond the reach of the mass of the people, 
second marriages without divorce, and adulteries, and 
the birth of illegitimate children, are of every-day oc- 
currence; while the crime of polygamy is winked at 
though a felony on the statute book.’’ The considera- 
tion of this conflict of facts and theories makes Mr. 
Bishop exclaim: ‘The notion of promoting in the 
community, reverence for marriage by holding that to 
be marriage from which all disgusting things proceed ; 
by receiving, as too sacred to be molested, the relation 
which breeds corruption, unnatural developments of 
wickedness in the children, sorrow in the hearts of 
multitudes made by God to be happy, blasphemies in 
the temper of matrimonial purity, is too preposterous, 
too absurd, to be reasoned against; too monstrous to 
be credited as a fact of human legislation, did not tes- 
timony, not to be rejected, prove its existence.” 

The supporters of liberal divorce laws accordingly 
interpret the Christian doctrine that the divine insti- 
tution of marriage is indissoluble, except for adultery, 
in the following manner: They say, “Jesus looked 
beyond surface morality, to the heart. In his pure 
eyes the thought and the act were of equal criminality. 
His words were ** whosvever looketh on a woman to 
lust after her, hath committed adultery with her 
already in his heart.’’ (Matt. 5:28.) The fair infer- 
ence, they conclude, seems to be, that the proper cause 
for divorce is not the mere physical act of infidelity, 
but that adultery of the heart which quenches conjugal 
love; thus destroying that which may be regarded as 
“the essence of marriage.’’ They admit that what 





“God hath joined, let not man put asunder,”’ and urge 
with Milton, that ‘‘all wedlock is not God’s joining. 
Where harmony is, there God joins; where it is not, 
dissension reigns, which is not from God, for God is 
love.” 

It is said, indeed, that ‘‘To the common libertine, 
the egotist, the selfish, sensual seeker of personal and 
present enjoyment at whatever cost to others, the in- 
dissolubility of marriage is an obstacle, a restraint, a 
terror.’’ And undoubtedly it is for such people as 
these the laws are enforced after all. It cannot be 
denied that there always have been persons who will 
rush into wedded life in a manner that the most 
lenient critic would never think of calling ‘* reverend, 
discreet, advised, sober, or in the fear of God.” But 
that the majority of marriages are thus entered upon 
is contrary to fact. Let the divorce laws be what they 
may, when people contemplate marriage, they little 
calculate the law or trouble themselves about divorce. 
Constancy is a pleasure even more than a duty, and 
change seems an impossible desire. 

Mr. Owen argues: *‘ That of all requirements, the 
most arduous —arduous even where mature thought 
has brought wisdom and when age has conferred ex- 
perience — is the decision whether a being loved now, 
is the one of all others, intellectually, morally, phys- 
ically, to whom, in a true home, we can impart perma- 
nent happiness and from whom we are capable of re- 
ceiving it. Mortal eyes, even the wisest, never fully 
penetrate the veil. There may be that beyond which 
no foresight could penetrate. And if such be the case, 
with wisdom and experience to guide, what shall we 
expect from unsuspicious faith, just entering a false 
world, serenely ignorant of its treacheries, an utter 
stranger to its guile? Will its goodness be its protec- 
tion? The reverse. In such a trial, it is the noblest 
who are the most exposed. The better the nature, the 
more imminent the danger it encounters. The cold, 
the heartless, the calculating, have fair chance of 
escape; it is the warm, the trusting, the generous, 
who are the usual sufferers.’’ He claims that marriage 
was designed to be, and should be, the means of call- 
ing out all that is best and purest in the inner nature 
of man, yet, when it becomes the daily source of an- 
ger, strife, cruelty, and brutality, it defeats God’s pur- 
pose, and that it is the duty of every man to seek some 
effectual remedy. 

There probably does not exist a state of being in 
which more gross or more intolerable wrongs may be 
committed by one member of the human family 
against another, than that which is called ‘** honora- 
ble;’’ and if the laws do not prohibit divorces, why the 
people will simply take the case into their own hands 
and divorce themselves, to all intents and purposes. 
That is to say, they will separate, and no law can force 
them to come together again. For there is hardly an 
instance in the memory of any member of the bar, 
where parties who have once applied for a divorce, 
and who, in failing to obtain it, have ever lived to- 
gether afterward, but they virtually effect for them- 
selves a separation d@ mensd@ et thoro, which is charac- 
terized by Lord Stowell as a provision for casting out 
the parties ‘in the undefined and dangerous characters 
of a wife without a husband and a husband without a 
wife.” Of which separation Mr. Bishop speaks ‘as 
the most corrupting device ever imposed by serious 
natures on a blind and pliant community.’ He says, 
that legislation which does most to promote actual 
matrimony, does also most for the morals of the com- 
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munity; because ‘honest liberty is the greatest foe 
to dishonest license.” 

Such arguments as these in favor of free divorce, at 
first sight, certainly appear very convincing, and per- 
haps in the present state of civilization there is much 
to justify the expediency of such an experiment; but 
let us consider for a moment, to what a state of society 
such facilities for divorce would lead. For it is cer- 
tain, in a country like ours, that the lower classes of 
society —for whom the laws are principally made— 
whose facilities for sensual gratification are so nearly 
unlimited — whose cry is for freedom from restraint, 
whose watchwords are, free men, free Sundays, free 
suffrage, free divorce —it is certain that these classes 
would avail themselves of such laws to the utmost 
until the very frequency of the occurrence would 
gradually blot out the horror of breaking matrimony 
and relieve the ‘grace widow”’ of all infamies. As 
men of the lower classes gradually acquired wealth 
and rose in station, loose practices would become still 
more general, and matrimony would be robbed of all 
its sanctity and purity. Many people who now re- 
frain from divorce from fear of publicity and for the 
sake of their children, would no longer hesitate. 
What would then become of the children when homes 
are broken up? Who will provide for the myriad 
wants of the infant? And for such of the strongest 
as survive this period, who will provide instruction? 
Who will bethink himself of the moral training of a 
child born him by a wife long since divorced and for- 
gotten? There is no truer maxim than that “the 
commission of one kind of gross sins in parents tends 
to corrupt families; and this corrupts the community 
at large.’ Both church and state will always wear the 
complexion of their component parts. If parents, 
therefore, are covenant breakers, adulterers and per- 
jured persons, as are all gross violators of the nuptial 
bond, what virtue can be expected from the off- 
spring? What can be the consequence but a general 
corruption ? 

Granted that it is a great source of evil and unhap- 
piness that individuals who find themselves unhappily 
married after the first glow of the honeymoon has died 
away; yet this does not warrant them to grasp at the 
first little annoyance, in order to put an end to their 
temporary misery. The case is well put by Lord 
Stowell, one of the ablest judges, and most acute ob- 
servers of human nature that ever adorned the Eng- 
lish bench. In the celebrated case of Evans v. Evans, 
he said: ‘“‘In many cases, if it were a question of 
humanity simply, which confined its views merely to 
the happiness of the parties concerned, it would be a 
question easily decided upon first impressions. Every- 
body must feel a wish to sever those who wish to live 
separate from each other, who cannot live together 
with any degree of harmony, and, consequently, with 
any degree of happiness; but the lawof England 
will not allow the operation of such reasons. That 
law has said that married persons shall not be legally 
separated upon the mere disinclination of one or both 
parties to cohabit together. The disinclination must 
be founded upon reasons which the law approves. The 
law, in this respect, acts with wisdom and humanity, 
with that true wisdom, and that true humanity that 
regards the general interest of mankind. For though, 
in particular cases, the repugnance of the law to dis- 
solve the obligations of matrimonial cohabitation may 
operate with great severity upon individuals, yet it 
must be carefully remembered, that the general happi- 





ness of the married life is secured by its indissolubility. 
When people understand that they must live together, 
except for a few reasons known to the law, they learn 
to soften, by mutual accommodation, that yoke which 
they know they cannot shake off, they become good 
husbands and good wives, from the necessity of re- 
maining husbands and wives; for necessity is a power- 
ful master in teaching the duties which it imposes. If 
it were once understood that upon mutual disgust, 
married persons might be legally separated, many 
couples who now pass through the world with mutual 
comfort, with attention to their common offspring, 
and to the moral order of civil society, might have 
been at this moment living in a state of mutual un- 
kindness, in a state of estrangement from their common 
offspring, and ina state of the most licentious and 
unreserved immorality.” 

Says David Hume: ‘** How many frivolous quarrels 
and disgusts are there which people of common pru- 
dence endeavor to forget, when they live under the 
necessity of passing their lives together, but which 
would soon be inflamed into the most deadly hatred, 
were they pursued to the utmost, under the prospect 
of an easy separation. We must consider that noth- 
ing is more dangerous than to unite two persons so 
closely in all their interests and concerns as man and 
wife, without rendering the union entire and total.’’ 

We have seen that the violation of the law of mar- 
riage began the great and general corruption of the 
world before the deluge, corrupted the people of God 
in Canaan, and brought perpetual infamy, and almost 
infinite mischief in the family and kingdom of Solo- 
mon. We have seen, too, that in the profligacy of the 
declining Roman empire, the facility and extension of 
divorce were made to demonstrate, by the most per- 
fect experiment, that ‘the liberty of divorce does not 
contribute to happiness and virtue.”” And Burke has 
said, that ‘the Christian religion, by confining the 
marriage union to the pair, and by rendering that re- 
lation indissoluble, has, by these two things, done 
more toward the peace, happiness, settlement and civ- 
ilization of the world, than by any other part in the 
whole scheme of Divine wisdom.”’ 

And yet we have also seen that in the present state 
of civilization, a conservative extreme leads to quite as 
much corruption as a liberal. In problems of this 
difficulty, a simple solution is a barbarous solution. 
The ancient Chaldeans and Egyptians affirmed the 
permanence of the marriage of parties in whose nativ- 
ity there was a certain configuration of the heavenly 
luminaries, and the easy dissolution, upon any pretext, 
of those marriages in which there was a variation in 
the position of the stars. 

The truth is, as civilization progresses, and people 
come to have a more comprehensive view of the com- 
plexities of human nature, law must advance, and be- 
come more liberal, in order to meet the new complica- 
tions that come under its notice. In Blackstone’s 
time there were thirty-three crimes which involved 
capital punishment. Now there are but two — treason 
and murder. Likewise with the divorce laws, where, 
in the early history of this country, divorces were only 
granted for adultery, and in extreme cases for deser- 
tion. Now they have been forced to enlargement in 
order to meet the needs of society. 

History seems then to show that in the marriage re- 
lation, law has had little effect. Here, peculiarly, it is 
the moral need that gives birth to its law, of which it 
is the consequent, not the cause. We see, therefore, 
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how useless it is to depend upon this or that change of 
legislation to reform the present degenerated state of 
marriage. It is not the means for breaking the mar- 
riage tie that can help us, but rather the mode of first 
making it, that must be looked to. While men may 
marry for position, riches, beauty, for a home, or even 
from the fancy of the hour, we shall never have that 
mystery of joy and union which is the source of most 
true happiness. The object sought may be obtained, 
but the wealth, the station, the home, are found to be 
incumbered by a human being, and the harmonizing 
of mental characters and interests has not been taken 
into account. Men find themselves surrounded by the 
trials and perplexities of that most difficult and subtle 
of all relations, without ‘the key-note —love, and 
often with no possibility of finding it, which shall 
bring harmony out of all discords, and here can be no 
peace, no sweet content, 
“Tt locally contains a heaven or hell, 
There’s no third place in’t.” 

The seriousness and responsibility of marriage must 
be better understood. The mutual self-sacrifice and 
carefulness which it demands, the need of similarity 
of tastes and of aims in life, the mutual confidence 
and respect which must be the groundwork of true 
and happy union, the realization that each must bea 
help-meet for the other, which shall render life ever 
richer and wider, more content and blessed. No civil 
law can do this, only a life “according to God’s ordi- 
nances.’’ Let the church see to it that she enjoins upon 
her children greater thought and seriousness, before 
she sanctions the marriage vow. Let our public re- 
formers throughout the land change their texts from 
“free divorce, or difficult divorce,” to ‘“‘hasty mar- 
riage versus deliberate marriage.”” Let our novel 
writers set forth, like George Eliot, with vivid dis- 
tinctness, the fearful effect of a mistaken marriage, 
and the sweet companionship ‘‘where man and wo- 
man in true concord join.” 

There must be a gradual change in public opinion, 
acoming tosee that marriage is a solemn sacrament, 
the most important event in life, to be entered upon 
“soberly, discreetly, advisedly, and in the fear of 
God,”’ before we can have true homes, complete lives, 


a righteous nation. 
—_——_e—_—_—_ 


COURT OF APPEALS ABSTRACT. 
ARREST AND BAIL. 

1. What circumstances authorize, for fraud: broker 
selling exchange.—D. & S. had, for some time, car- 
ried on an extensive business as bankers and bro- 
kers, dealing in exchange. They lived in princely 
style, and had an elegant banking-house with nu- 
merous clerks, and were reputed wealthy. Plain- 
tiff,who had done business with them for several 
years and believed them perfectly solvent, on the 21st 
of July, purchased, in the ordinary way, their sight 
draft on the Union Bank of London, which was pre- 
sented at the Union Bank early in August and pay- 
ment refused, and the draft was not paid. On the 27th 
of July D. & S. made a general assignment for the 
benefit of creditors, when it appeared that they were 
indebted to the extent of $5,000,000 mostly due, and had 
assets to the amount of less than $2,000,000. The firm 
kept correct books, and at and prior to the time of the 
sale of the draft to plaintiff, the firm knew of their 
embarrassment and were endeavoring to obtain help 
from European parties. It did not appear how they 





became insolvent, or what reason they had to hope 
they could go on in their business, Held, that D. & S. 
must be held to have intended what was the inevit- 
able consequence of their conduct, namely, to cheat 
and defraud all persons whose money they received 
and whom they failed to pay, and that plaintiff was 
entitled to an order of arrest against them under the 
provisions of Code, section 179, subdivision 4, that such 
order is allowable when the defendant shall have been 
guilty of fraud in contracting the debt orincurring the 
obligation for which the action is brought. Roebling 
vy. Duncan et al. Opinion by Earl, J. 

2. Held, also, that the fact that, at the time the draft 
was sold, D. & S. were shown by their own books to 
have had alarge amount of money to their credit in 
the Union Bank,no specific part of that money having 
been set apart for the payment of the draft, would not 
affect the case. Ib. 

[Decided Nov. 28.] 


COUNTY. 


Account of sheriff for receiving, boarding and dis- 
charging persons convicted of violution of city ordin- 
ance, etc., a county charge.—Upon commitments made 
by magistrates, of the city of Hudson for misdemean- 
ors and violations of the city ordinances the sheriff and 
jailer of Columbia county received, boarded and dis- 
charged a number of prisoners. Held, that the feesand 
charges to which the sheriff was entitled therefor 
was a county charge and not a town charge, under 
the provisions of Laws 1845, as amended, Laws 
1847, chapter 495, section 13, and a mandamus would 
lie to compel the board of supervisors of Columbia 
county to provide for the payment of the sheriff's ac- 
count therefor. People ex rel. Van Tassel v. Supervi- 
sors of Columbia County. Opinion by Church, C. J. 
(Decided Nov. 21.] 

NEW YORK CITY. 


1. Board of education: money raised for, belongs to 
city.— Money raised by taxation in accordance with 
the estimate of the board of education of New York 
comes into the city treasury as the moneys of the city 
and not as the moneys for the particular board, and 
the money can lawfully come out therefrom in one 
way only, and that is by payment by the chamberlain 
of warrants drawn on the treasury by the comptroller 
and countersigned by the mayor. (Laws 1873, p. 494.) 
People ex rel. Root v. Tappen. Opinion by Folger, J. 

2. The board of education of New York city is not 
a public corporation distinct from the city. Ib. 
[Decided Sept. 19.] 

PRACTICE. 


1. Motions— where made: motion by sheriff to deter- 
mine disposition of moneys arising from execution: 
prior action pending.— The provision of subdivision 4 
of section 401 of the Code, providing that “motions upon 
notice must be made within the district in which the 
action is triable, or in a county adjoining that in which 
it is triable, except that where the action is triable in 
the first judicial district, the motion must be made 
thereon and no motion upon notice in the first judicial 
district in an action triable elsewhere,”’ applies only to 
motions made while an action is pending, or such as 
relate in some way to its pendency or procedure. It 
does not apply to a motion made by the sheriff to have 
determined the disposition of moneys collected upon 
executions in his hands. In such a case, where the 
sheriff of Dutchess county held two executions, one 
upon a judgment recovered in Greene and the other 
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upon one recovered in New York, a motion in his own 
county held proper. Phillips v. Wheeler. Opinion by 
Earl, J. 

2. Before making the motion, the sheriff had brought 
an action to have determined the disposition of the 
moneys. Held, that this did not preclude the court 
from entertaining the motion. Ib. 

[Decided Oct.3. Reported below, 6 N. Y. Sup. 306.] 

WILL. 

1. Execution of: testator signing after witnesses: sig- 
nature not at end.— When witnesses to a will saw no 
act of signing it by the testator until after they had 
signed their own names to it, held, that it was not a 
sufficient attestation of the will. Sisters of Charity of 
St. Vincent de Paul v. Kelly. Opinion by Folger, J. 

2. Where the name of the testator, whether written 
by himself did not appear, appeared in the middle of a 
sentence in a will, and he had declared to the witnesses, 
before signing, that he had ‘‘drawed up”’ the paper, 
and he afterward wrote his name in another form in 
another part of the instrument: Held, not a sufficient 
authentication of the previous signature. Ib. 

3. After the name of the testator, in the middle of 
the sentence, came the nomination of an executor and 
the revocation of former wills. Held, not in compli- 
ance with the statute requiring the name to be at the 
end of the will, and the end could not be construed to 
be where the name was. Ib. 


[Decided Dec. 5.] 
——__+ — ——— 


BANKRUPTCY AND ASSIGNMENT UNDER 
STATE LAWS —CONFLICTING 
RIGHTS OF CREDITORS. 


UNITED STATES DISTRICT COURT — NORTHERN 
DISTRICT OF NEW YORK. 

GILBERT B. JOHNSON, assignee in bankruptcy of JOHN 
W. WRIGHT AND ASA G. WRIGHT, V. JOHN ROGERS 
AND OTHERS. 

A firm being solvent, but having actions pending against 
them, with the advice and consent of certain creditors 
made a general assignment of real and personal prop- 
erty, under the New York State law, without preferen- 
ces. Thereafter several of the creditors obtained judg- 
ments, and the firm became bankrupt. In an action b 
the assignee in bankruptcy to set aside assignment an 
determine rights of creditors, held, (1) that assignment 
was void, under bankrupt law, as to existing creditors, 
and such credjtors might, by judgment, obtain lien; (2) 
but it might be valid as to some creditors, and then 
judgments would not be liens, nor would they become 
so if assignment was set aside at the suit of the as- 
signee in bankruptcy. 

Among those who recovered judgments against the firm was 

He consented to the assigument. Held, that the 
assignment was valid as to the judgments, and they 
were not a lien. 

8S. recovered judgment upon a demand, colorably trans- 
ferred by a creditor consenting to the assignment. 
Held, that S. stood in no better position than the credi- 
tor, and his judgment was not a lien. 

R., who had assented to the assignment, recovered judg- 
ment upon a claim transferred to him bya creditor 
who had not assented. Held, that R. stood in the place 
of the creditor, who could impeach the lien, was not 
concluded by his assent, and the judgment was a lien. 
The creditor had dealt with the assignees under the 
assignment with respect to the firm property. a 
that this did not prevent him from impeaching the 
assignment. 

V., who did not assent to the assignment, had a judgment 
against a partner in the firm, individually, and had 
instituted pepstatin in the nature of acreditor’s bil 
thereon. Held, that by these proceedings, V. acquired 
a lien upon choses in action and equitable interests, etc., 
but not upon property subject to sale under execution. 
He acquired alien in this action upon the equitable 
interest of the partner in the property of the firm not 
subject to levy. 

CTION by Gilbert B. Johnson, assignee in bank- 
ruptcy of John W. Wright and another, against 

John Rogers and others, to set aside an assignment, 


eto. 








WALLACE, J. The bankrupts were partners, and 
executed a general assignment of all their property, 
joint and individual, for the benefit of creditors with- 
out preferences, on the 5th of March, 1873. At this 
time they were solvent, as is conceded by the bill and 
the answers of the several defendants, and the assign- 
ment was void as to their creditors because executed 
with intent to delay creditors. The proofs show that 
actions had been brought against the assignors by 
some of their creditors, and thereupon the assignors 
called their creditors together and explained their 
financial situation, and after consultation, and with 
the advice and concurrence of many of the creditors, 
it was concluded that a general assignment without 
preferences should be made to three assignees, two of 
which were to be selected by the creditors and one by 
the assignors. The purpose of the parties to this ar- 
rangement seems to have been to save the assignors 
the costs and vexation of actions which would other- 
wise be prosecuted, and to enable them to save a larger 
surplus for themselves than would remain if creditors 
should sell their property on execution; the creditors 
thus consenting, believing that their interests would 
be safe. Pursuant to this understanding the assign- 
ment was executed and the assignees entered upon 
their trust. Subsequently, various creditors became 
dissatisfied, and actions were commenced and judg- 
ments were recovered against the assignors in favor 
of several of the defendants, in this action. The as- 
signee in bankruptcy has brought this action to set aside 
the assignment and to ascertain and determine what, if 
any, liens exist upon the property under the judgments 
of the several defendants and the proceedings thereon 
taken. The defendants, the judgment creditors, in- 
sist that their several judgments are Jiens upon the 
real estate transferred by the general assignment, their 
position being, that as the assignment was void as to 
creditors, it was void as to their judgments, and the 
complainant, the assignee in bankruptcy, takes the 
title to the real estate subject to their judgments. 
The complainant controverts the legal proposition 
thus advanced by the defendants, and insists even if 
it is sound, that by reason of the participation of the 
defendants in the execution of the assignment they 
are precluded from assailing its validity and stand as 
though it were valid. 

The issue thus presented raises ‘several interesting 
questions as to which the position of some of the de- 
fendants differs from that of other defendants by rea- 
son of circumstances which will hereafter appear. 
Certain controlling principles which apply to the con- 
troversy as between the complainant and all the de- 
fendants may properly be stated at the outset. 

The assigument being void as intended to hinder and 
delay creditors, was void as to all existing creditors 
of the assignors. This being so, any existing creditor 
had the right to commence an action against the as- 
siguors, and upon the recovery of judgment would 
acquire a lien upon the real estate in the hands of the 
assignees at the time of the docketing of the judg- 
ment, and would, by a levy under,an execution upon 
any of the personal property then in the hands of the 
assignees, acquire a lien upon that to the same extent 
as though such property had never been transferred 
by the assignors. As to the real estate, such creditors 
could sell it on execution, and at the expiration of the 
time for redemption would acquire absolute title, and 
could maintain ejectment. And if several judgments 
are recovered, the liens of each attach in the order of 
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their priority; and though a creditor’s bill be insti- 
tuted upon a junior judgment, and the assignment be 
declared fraudulent and void as to that judgment, the 
creditor by the decree obtains no priority as against 
the earlier judgment; such decree only operates upon 
the title of the assignors, and transfers no greater in- 
terest than the assignors would have had if no assign- 
ment had been made. Chautauque Co. Bank v. Ris- 
ley, 19 N. Y. 369. As against the personal property, 
the priority is determined by the order of the levies 
under execution. 

If, however, a creditor by reason of exceptional cir- 
is precluded from assailing the assignment, 
as to him it is as valid as it is to the assignors, and to 
the assignees who have accepted it. If sucha creditor 
cannot be heard to allege that the assignment is fraudu- 
lent he acquires no lien upon the real estate in the 
hands of thé assignee, because a conveyance valid as to 
him has divested the title of the assignors, and as to 
him there is nothing upon which the lien can fasten. 
And the result is the same as to the personal property 
upon which he levies. He would be defeated in an 
action brought for its conversion by the assignees if he 
sold it on his execution. And if he brought an action 
in the nature of a creditor’s bill to reach the proceeds 
of the property transferred, it would be ineffectual 
and no equitable lien would result from it. 

The assignee in bankruptcy, though he represents all 
the creditors of the bankrupts, acquires only the title 
of the bankrupts, except as he is also invested with 
the right of creditors to assail fraudulent transfers, and 
with title to property conveyed by the bankrupts con- 
trary to the provisions of the bankrupt act; with these 
exceptions his title is subject to all liens existing upon 
the property, legal or equitable, at the time of the 
commencement of the proceedings in bankruptcy. 

If the assignment had been void only because con- 
trary to the provisions of the bankrupt act, and the 
assignee in bankruptcy had obtained a decree setting 
it aside upon this ground, the judgments of the several 
creditors would not have been liens upon the real 
estate; as against these judgments the assignment 
would have been effectual to transfer the title to the 
original assignees. 

If these creditors had no liens prior to the com- 
mencement of the proceedings in bankruptcy they 
would acquire none thereafter, and the assignee in 
bankruptcy would take the property as it was at the 
commencement of the proceedings, for distribution to 
all the creditors of the bankrupts, in conformity with 
the terms of the bankrupt act. A creditor does not 
acquire a lien by levying upon property which is not in 
fact or in law the property of his debtor. A lien is 
simply the legal right to seize and hold the property. 
The creditor gains nothing by seizing property which 
he cannot hold, and loses nothing by yielding it up. 
The efficacy and validity of his lien depends upon his 
right to reduce the property to his possession. After 
the assignment is set aside, the creditor acquires no 
new rights. It is set aside only as against the assignee 
in bankruptcy; for all other purposes it stands. The 
judgments and executions upon the property are not 
liens because they do not attach upon any property 
which is,in fact or in law, the property of the judg- 
ment debtors. 

Applying these principles so far as they are applicable 
to the rights of all the parties here, it remains to ascer- 
tain how far they are decisive upon the facts as they 
exist in respect to the several defendants. 


cu t 











The defendants Babcock and Clark recovered three 
several judgments against the assignors, which they 
claim are liens upon the real estate in the hands of the 
original assignees, and now part of the estate of the 
complainant. It appears satisfactorily, that they were 
consulted by the assignors before the assignment was 
executed, were cognizant of the financial condition of 
the assignors, and assented to the plan of making a 
general assignment, and after it was executed, discon- 
tinued actions which they were prosecuting against 
the assiguors for the recovery of their debts, in con- 
formity to an understanding between the assiguors, 
other creditors and themselves, that they would thus 
discontinue if the assignment should be made. Having 
concurred in the execution of the assignment, they 
cannot now be heard to allege that it was fraudulent, 
because of facts of which they were fully informed 
when they gave assent; they cannot impeach a trans- 
action for fraud in which they participated as parties. 
Steel v. Brown, 1 Taunt. 381; Philips v. Wooster, 36 N. 
Y. 412. 

Inasmuch as they could not assail the assignment it 
is valid as to them; if they had sold the real estate 
transferred by it they could not have maintained eject- 
ment because the assignees would have prevailed, upon 
proof of the facts; if they had sought to make their 
judgments liens by an action to set aside the assign- 
ment, they would have been defeated. They are to 
be treated here as though the assignment were good, 
and divested the assignors of all real estate upon which 
judgments couldattach. The complainant takes title 
to the real estate unincumbered by any lien existing 
by virtue of the judgments of these defendants. 

The defendant Sawyer recovered a judgment for 
$1,335 against the assignors, upon a demand against them 
assigned to him by Hooker, one of the original assign- 
ees, who accepted the trust under the general assigument 
with knowledge of the facts, which render the assign- 
ment fraudulent. The demand existed when the assign- 
ment was made, and after it was made and Hooker had 
accepted the trust, he transferred his demand to 
Sawyer. I am satisfied this transfer was colorable 
merely, and made in order that Sawyer could obtain 
judgment and assail the assignment in the interest of 
Hooker,which the latter, as a party to,the instrument, 
could not himself assail. Under these circumstances 
Sawyer is in no better position than Hooker would 
have occupied ; as to Hooker the assignment was valid. 
An assignee cannot attach the trust he assumed to 
execute and defend. The judgment cannot be used to 
assail the instrument or to protect Hooker from the 
consequences of his own acts. No lien can be predi- 
cated upon it in the interest of Hooker. 

The defendants Rogers and Strickland recovered a 
judgment against Asa D. Wright upon a demand trans- 
ferred to them by William D. Parsons after the assign- 
ment wasmade. At the time of the assignment they 
were creditors of the assignors, and assented with the 
other creditors to its execution, with information of the 
facts. By the purchase of Parsons’ claim they acquired 
all his rights. The purchaser of an equity or of a chose 
in action is invested with all the rights of the vendor. 
A purchaser for a valuable consideration can prevail 
upon the title purchased, although he had notice, at the 
time of the purchase, of facts which, if known to the 
vendor, would defeat the title. Story’s Eq. Jur., § 1503, 


+ a; Alexander v. Pendleton, 8 Cranch, 462; Jackson v. 


Given, 8 Johns. 141; Rumphus v. Platine, 1 Johus. Ch. 
219. Itdoes not appear that Parsons assented to the 











THE ALBANY LAW JOURNAL. 


429 











assignment. Itis claimed, however, that after it was 
made he purchased property of the assignees, and there- 
by recognized their title, and is therefore precluded 
from assailing the assignment. It is not shown that he 
was aware of any of the facts which rendered the 
assignment fraudulent. The mere fact that a creditor 
deals with the assignees of his debtor does not pre- 
clude him from maintaining an action to declare the 
assignment fraudulent; he does not thereby accept 
any benefit as a creditor under the assignment. It has 
been held that a creditor who has accepted a benefit 
under an assignment, or who has claimed such benefit, 
is thereby precluded from attacking the assignment 
afterward. Where this has occurred, with knowledge 
on the part of the creditor of the fraud which vitiates 
the assignment, the doctrine rests on clear principle; 
but I cannot concur in the proposition that a creditor 
who believes the assignment honest, and acts on that 
assumption, estops himself from questioning it if he 
afterward ascertains it was a fraud. Whether the 
theory is that the creditor assents to the assignment, 
or ratifies it by accepting a benefit under it, or that he 
thereby estops himself from assailing it, there is 
neither assent, ratification nor estoppel, if he acted in 
ignorance of the fraud, for each is vitiated by the 
fraud. Even where he has accepted a dividend under 
the assignment, he has aright to disaffirm the act on the 
discovery of the fraud by tendering back what he has 
received. Babcock v. Dill, 43 Barb. 584. Here, Par- 
sons received no benefit under the assignment; he 
merely purchased property of the assignees. If he had 
done this with knowledge of the fraudulent character 
of the assignment, he would be estopped from disput- 
ing the title he acquired,in an action to recover the 
price, to the same extent as would any other purchaser, 
and this, I think, is the extent of the estoppel. His 
act was that of a purchaser and not that of a creditor, 
and cannot affect his rights as acreditor. In conclu- 
sion, both from the character of the act and from the 
absence of evidence that Parsons knew the assignment 
to be fraudulent, there is nothing in the transaction 
which precludes Rogers and Strickland from assailing 
the assignment upon the demand bought by them of 
Parsons. The judgment is against Asa D. Wright 
alovue. It does not appear that any of the property in- 
cluded in the assignment was his individually. But, 
conceding all the property transferred was partnership 
property, his creditors were entitled to sell his interest 
as a partner in the real estate on their judgment; their 
judgments are liens on the real estate, as though he 
were a tenant in common, subject to the payment of 
the firm debts, and subject to the equities of his part- 
ners. It is probable, after the adjustment of the 
partnership accounts, there will be no property from 
which the judgment can be satisfied, but that question 
does not arise and is not to be disposed of here. As to 
the real estate conveyed, the judgment is adjudged to 
be alien subject to the adjustment of the partnership 
accounts. 

The defendants, the Van Ambers, own two judg- 
ments against Asa D. Wright. They did not partici- 
pate in the assignment, but they have purchased prop- 
erty of the assignees. It is not shown that they had 
knowledge of the fraudulent character of the assign- 
ment. One of their judgments is in favor of Rogers 
and Strickland, by whom it was assigned to the Van 
Ambers. As to the latter judgment these defendants 
acquire no better rights for its enforcement than 





Rogers and Strickland possessed, and as Rogers and 
Strickland assented to the assignment and could not, 
therefore, assail it, these defendants cannot, and they 
have no lien under the judgment. 

As to the other judgment, they have a lien upon the 
real estate subject to the adjustment of the accounts 
of the firm of which Asa D. Wright was a member. It 
only remains to ascertain whether or not, to the amount 
of this judgment, they have alien upon the personal 
property attempted to be transferred by the assignment, 
or upon the proceeds of the sales of property by the 
original assignees. It appears, in proof, that the 
Van Ambers commenced an action in the nature of a 
creditor’s bill, predicated on their judgments, to set 
aside the assignment and reach the assets in the hands 
of the assignees. The action was pending at the time 
the petition in bankruptcy was filed, but had not pro- 
ceeded to trial or judgment. It is urged for these de- 
fendants, that by the filing of their creditors’ bill they 
acquired an equitable lien upon all the assets in the 
hands of the original assignees, which lien is not de- 
feated by the proceedings in bankruptcy. If such a 
lien was acquired it is not defeated by the bankruptcy 
proceedings, but is to be recognized and enforced by 
this court; the more difficult inquiry is as to the nature 
and extent of the lien. Where such an action is 
brought to reach choses in action, or property not sub- 
ject to sale upon execution, according to the weight of 
authority, the lien is acquired by the mere commence- 
ment of the action. In Matter of Allen, 5 Law Rep. 
362; Clark v. Rist, 3 McLean, 494; 2 Denio, 570; 3 Paige, 
365, though it is stated in Isador v. Stewart, 1N. B. R. 
485, that the rule applies only to strict creditors’ bills 
where upon filing the bill, an injunction is taken out 
and served with the subpoena to answer. In Becker v. 
Torrance, 31 N. Y. 637, the nature and origin of the 
lien is discussed and assimilated to that acquired by 
the commencement of an action against a trustee to 
enforce a trust, and it is said that the commencement 
of the action is equivalent to notice to the trustee, and 
prevents any further dealing with the subject to the 
prejudice of the plaintiff. If this is the correct theory 
of the lien, inasmuch as nothing would be gained by 
obtaining an injunction, except the right to punish for 
contempt, I am unable to see how the lien depends, 
to any extent, upon obtaining an injunction. WhileI 
am inclined to sustain the lien as to property, which 
cannot be reached on execution, I am of opinion it does 
not extend further. In Storm v. Wuddell, 2 Sandf. 
Ch. 494, it was held, that property which can be seized 
on execution against the debtor may be seized and 
sold by any other creditor at any time prior to the 
appointment of a receiver in the creditor’s suit. And 
the same doctrine has been repeatedly held in this 
State, where proceedings supplementary to execution 
in the nature of a creditor’s bill have been instituted, 
in which cases the rule is settled that, although upon 
the appointment of a receiver the lien relates back to 
the commencement of the proceedings (Edmondston 
v. McLoud, 16 N. Y. 543; Lynch v. Johnson, 48 id. 
27), a creditor, who levies intermediate the commence- 
ment and the appointment of the receiver, obtains a 
lien which supplants that under the supplementary 
proceedings. Becker v. Torrance, 31 N. Y. 631. That 
there should be a distinction in the nature of the lien 
as regards leviable property, and as regards equitable 
assets and choses in action, seems implied from the 
nature of the action under which the lien arises; it is 
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brought to reach assets which cannot be taken upon 
execution. Strong practical reasons favor the rule 
then indicated. 

The creditor who proceeds by bill to reach such 
property may obtain the appointment of a receiver at 
any time, and that diligence which the law always en- 
joins upon creditors, as well asa fair regard for the 
rights of other creditors, should prompt him to adopt 
this practice. Other creditors may not be cognizant 
that a creditor’s action has been instituted, and may 
subject themselves to the hazard of delay and loss by 
being led to pursue their remedy by execution against 
leviable chattels. Equity favors and rewards dili- 
gence, and discountenances delay. The creditor who 
neglects to pursue, as far as practicable, any remedy 
which he possesses, should be deferred to another 
whose rights may be injured by such delay. Again, 
the uncertain and somewhat speculative character of 
the lien, depending as it does upon the result of the 
suit, and liable to be defeated by a disposition of the 
subject-matter, should induce courts to lean against 
its extension to property which can be placed in the 
corporeal possession of an officer of the courts. If, as 
would seem upon reason and upon precedent to be the 
case, chattels which may be seized on execution are not 
affected by the lien as against a creditor who takes 
them on his execution, they should not be as against 
an assignee in bankruptcy who represents all the cred- 
tors of the debtor. The same considerations which 
require diligence in the prosecution of the creditor’s 
action, as against an execution creditor, apply in favor 
of the assignee. This leads me to the conclusion that 
until a receiver is appointed in the creditor’s action, 
the lien does not become so far fixed, definite and 
notorious as to authorize it to be upheld as against the 
chattels of the debtor which are subject to levy and 
sale on execution as against the assignee in bankruptcy. 
The Van Ambers are adjudged to have an equitable 
lien upon the interest of Asa D. Wright in the prop- 
erty not the subject of levy, which came to the hands 
of the complainant, to the amount of their judgment, 
together with the costs which had accrued on their 
action in the State court. 

The question of costs in this action is reserved until 
the coming in of the report of the master to whom it 
is referred to ascertain the interest of Asa D. Wright 
in the assets in the hands of the complainant. 


—_—____—. 


COLLECTION OF DRAFT THROUGH BANKS— 
WHOM COLLECTING BANK AGENT OF. 


HE case of Higgins v. Citizens’ Bank, recently de- 

cided in the City Court of Norfolk, Va., involves 

a question of considerable interest to those dealing 
with banks and bankers. The facts were these: 


In June, 1875, Higgins, who was a depositor of the 
Citizens’ Bank, desiring to obtain money from his father 
in England, applied to the bank to ascertain how it 
was to be done. He informed the cashier that his 
father banked in London, and was told that the bank 
had no agent in London, but that the course in such 
matters was to draw a draft on the personin London, 
which the bank would send to New York. A draft 
was drawn by Higgins for £600, payable to W. W. 
Chamberlain, cashier, on the Rev. R. Higgins, Ware- 
side Vicarage, Ware Hests, dated June 16, 1875. This 
draft was indorsed: “ Pay to Duncan, Sherman & Co. 
or order, for account of Citizens’ Bank, Norfolk, Va. 





Wm. W. Chamberlain, Cashier.’’ It was indorsed by 
Duncan, Sherman & Co., to the order of the Union 
Bank of London, and was by them collected, and placed 
to the credit of Duncan, Sherman & Co. Duncan, Sher- 
man & Co. received notice of its payment on the 24th 
of July, and placed the amount to the credit of the 
Citizens’ Bank on the 26th of July. 

On the 26th of July, Duncan, Sherman & Co. mailed 
statement of proceeds of draft to Citizens’ Bank in 
these words: ‘“‘We credit you forW. Higgins, £600, $4.87, 
and $1.12!4 currency, $3,287, received June 18th.”’ The 
letter containing this statement was received by the 
Citizens’ Bank on the 28th of July; Duncan, Sherman 
& Co. failed on the 27th of July. 

Duncan, Sherman & Co. were not the regular corre- 
spondents of the Citizens’ Bank in New York; but 
they were in the case of foreign bills, because they 
paid the highest price for foreign exchange. The cus- 
tom at the Citizens’ Bank was, when the drawer had 
credit with the bank, to indorse the draft, send to 
Duncan, Sherman & Co. and direct them to sell at 
ounce. In such case the bill being sold partly on the cred- 
it of the Citizens’ Bank, a commission was charged for 
the collection, and the depositor was allowed to check 
on the proceeds at once. But in other cases, the bill 
was sent to Duncan, Sherman & Co., who Jorwarded it 
to their correspondents in England, who collected it, 
and when Duncan, Sherman & Co. were informed of 
its payment, they bought at the highest market price, 
and informed the Citizens’ Bank of the fact. Then 
the Citizens’ Bank either drew on Duncan, Sherman & 
Co. directly, or through their regular correspondent, the 
Bank of New York, as their convenience might dictate ; 
in such cases no commission was charged. In the case 
at bar the latter course was pursued and no commission 
was intended to be charged, although Higgins says that 
he expected to pay. 

The opinion was delivered by BURROUGHS, city judge. 
After considering whether the entry upon the books 
of Duncan, Sherman & Co. was, by the course of deal- 
ing between the parties, to be considered payment, it 
says: 

‘*The second proposition is, that the facts in the case 
raise an implied contract to transmit and collect the 
bill by the defendant: that Duncan, Sherman & Oo. 
were the agents selected by the defendant to aid in the 
transmission and collection of the bill; that Duncan, 
Sherman & Co. were the agents of the defendant and 
not the agents of Higgins; and that any loss occurring 
through the misconduct of their agents, or their failure 
to account for moneys received, is to fall upon their 
principal and not on Higgins. 

‘““There was no express contract in this case; if there 
be a contract, it is one which the law implies from the 
facts of the case. It is entirely different from the case 
of The Bank of Washington v. Triplett, 1 Pet. 25, where 
the note was placed in the bank ‘for the purpose of 
being transmitted.’ 

“Upon this question, whether the collecting bank is 
the agent of the transmitting bank, or the agent of the 
owner of the bill, there is an irreconcilable conflict of 
authority —the courts in England, in New York and 
Ohio, holding that the collecting bank is the agent of 
the transmitting bank, while the courts of Massa- 
chusetts, Connecticut, Missouri, Illinois, and perhaps 
Maryland, hold that the collecting bank is the agent of 
the owner of the bill, and that the owner must suffer 
any loss occasioned by the misconduct or failure to 
account of the collecting bank. In Virginia, there has 
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been no decision on the subject, so that Iam free to 
choose that view which seems to me most consistent 
with the analogies of the law, and is supported by the 
best reasons. 

“The second class of cases claim, that where a bill is 
deposited for collection, the depositor knows that the 
bank cannot give its immediate attention to the mat- 
ter, that it must employ agents, and, therefore, that 
the agents employed are the agents of the depositor. 

“The distinctions to be drawn in such cases it is ad- 
mitted are often very nice, but it seems to me that 
where a customer leaves a bill with a bank for collec- 
tion, and it is accepted by the bank, the undertaking 
of the bank is that of an independent contractor, it 
contracts to collect the bill, and as in the case of the 
contractor to build the house, it selects its own agents 
to enable it to perform the contract. The agents se- 
lected are unknown to the depositor or owner of the 
bill; he has no control over them; they are controlled 
by their superior, the bank; they recognize no one else 
in the transaction; the legal title to the bill, which is 
negotiable and passes by delivery like a bank note, is 
in the bank transmitting it; the original owner of the 
bill is not considered at all by the subsequent parties, 
except as a means of identifying the particular bill in 
order to properly account for its proceeds. 

“Tt is unreasonable to hold that the depositor should 
be held responsible for the acts of a person in whose 
selection he has no voice, whom he does not know in 
person or by name, and over whose actions he has no 
control. To call such a person the agent of the depos- 
itor seems to me to be a misnomer. 

“T think Duncan, Sherman & Co. were, under the 
circumstances of the case, the agents of the defend- 
ant and not the agents of Higgins; that the payment 
to Duncan, Sherman & Co. by the Union Bank of Lon- 
don was payment to the defendant; and that the de- 
fendant is of course liable to Higgins for the amount 
of the bill. 

“The view which I have taken is sustained not only 
by the cases in the courts named above, but also by a 
very recent decision in the Circuit Court of the United 
States for the Southern District of New York. Kent’s 
Assignee v. The Dawson National Bank of Wilmington, 
October, 1875. The Supreme Court of the United 
States in Hoover, assignee, v. Wise et al., 138 A. L. 
J. 164, decided October term, 1875, takes the same 
view. 

‘It is proper to observe that no blame is imputed to 
the Citizens’ Bank, they not only selected agents in 
good standing and repute, but having special regard to 
the interests of the depositor, they selected an agent 
who gave the highest price for foreign exchange. It is 
simply their misfortune; if the Union Bank of Lon- 
don had failed after collecting the bill and before re- 
mitting to Duncan, Sherman & Co., the loss would 
have fallen on Duncan, Sherman & Co.; if the Citizens’ 
Bank had failed and the proceeds of the bill were min- 
gled with the assets of Duncan, Sherman & Co., the 
loss would have fallen upon Higgins, the depositor. In 
each case the failure of the agent would have occa- 
sioned loss to his principal, the person who selected 
him and who controlled his actions directly. It is the 
misfortune of the defendant that the loss was occa- 
sioned by the failure of its agent. No human foresight 
can prevent such losses, and the law furnished no 
remedy for them; all that it can do is by general rules 
to determine who is agent and who is principal; the 
party who selects and controls the agent is the princi- 





pal; if such an agent, by his acts or failure, occasions 
loss, it must fall on his principal, and not on another. 
“ Judgment for plaintiff for $3,279.03, with interest 
from July 28, 1875.” 
— 
BOOK NOTICES. 


A Treatise upon the Principles Seserning & > Acquisition and 
Enforcement of Mechanics’ Liens. $.f. Kneeland, 
ed at Law. New York: MoDivitt, Campbell & 

F there is any subject of the law concerning which 
the legal profession generally are liable to be ignor- 
ant, it is that of mechanics’ liens. The law thereupon is 
wholly statutory, and, in its details, materially varies 
in different States, and even in different portions of 
the same State. There are, in this State, no less than six 
different laws, five of them applying to as many local- 
ities, and the other to that portion of the State not 
covered by any of the local acts. The plan upon which 
these different statutes are constructed is, however, 
the same, so that it is possible to treat of them gener- 
ally. The work before us undertakes to do that, and 
we think does it successfully. After devoting a few 
pages to the discussion of general principles, the sub- 
ject of parties is considered; next comes the elements 
of a lien, embracing the contract, the work and 
materials and the property chargeable. Then follows 
the defenses to a lien, such as payment, set-off and 
counter-claim, waiver, merger and the special defenses 
of loss of the building, over-statement of account and 
bankruptcy or insolvency. This closes part one of the 
volume. Part two treats of the perfection of alien and 
its enforcement, and the pleadings and practice there- 
for, and gives a number of forms under the various 
acts in this State, and, finally, the various statutes 
now and heretofore in force in the State. The style of 
the treatise is clear and easy and it appears to be accu- 
rate in its statements of law. The work will, we are 
confident, be found of great practical value to the 
profession, especially those who do business in urban 
districts. The volume is carefully indexed, has a table 
of cases cited, and is well printed and bound. 


A Digest of the Law of Evidence. 
Stephen, Q. C. Second edition; reprint. St. 
Soule, Thomas & Wentworth. 

The foregoing work is already well known, the Eng- 
lish edition having been previously reviewed by us, The 
present reprint is a small volume, in a convenient 
form for carrying. It is well printed in clear type, 
upon good paper, and is just the book to take home 
from the office to read. 

———_>_—__——_— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Decem- 
ber 19, 1876: 

Appeal dismissed, with costs of appeal up to time of 
motion, and $10 costs of motion — Patten v. New York 
Elevated Railroad.—— Motion for reargument denied, 
with $10 costs — Barteau v. Phenix Mutual Life Ins. 
Co.— Writ of error dismissed — Pratt v. People. —— 
Motion granted on payment of full costs of appeal, as 
if appeal had been argued, and $10 costs of motion, 
and plaintiff stipulating that defendant may read evi- 
dence from printed case, subject to all legal objections 
and exceptions— Estes v. World Mutual Life Ins. Co. 
— Judgment reversed and new trial granted, unless 
plaintiff stipulates to reduce the recovery by $1,250 and 
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the interest thereon included in the judgment, and if 
plaintiff so stipulates, judgment as so reduced affirmed, 
the plaintiff in no event to recover costs in this court 
— Melcher v. Fisk.— Judgment of General Term re- 
versed and judgment for plaintiff on demurrer, with 
costs —O’Gorman v. The Mayor.——Judgment re- 
versed, without costs, the cause being removed to the 
Circuit Court of the United States, and the courts 
below having no jurisdiction — Shaft v. Phenix Mu- 
tual Life Ins. Co.— Judgment reversed and new 
trial granted, costs to abide event — Brague v. Lord; 
Flynn v. Equitable Life Association Society of U. S.; 
Hassan v. City of Rochester.—— Order affirmed, with 
costs—In re petition of Gardner.—— Judgment af- 
firmed, with costs — People v. McCann; People ex rel. 
Banks v. Colgate; People ex rel. Gallatin Bank v. 
Commissioners of Taxes, etc., of New York city; 
People ex rel. Healey v. Leack; Van Woert v. Albany, 
etc... R. R.; Packer v. Nevin.—— Appeal dismissed, 
with costs — Brooks v. Myers; In re petition of Moore. 


——_>—_____- 


NOTES. 


MONG our continental exchanges none is more wel- 
come than the Journal du Droit International 
Privé et de la Jurisprudence Comparée, published at 
Paris. Its summary of decisions in the higher tribunals 
of various nations, upon subjects of general interest, is 
peculiarly valuable.——Our Spanish exchange, the 
Boletin de la Sociedad Georgsdfica de Madrid, com- 
menced its career in July last. Judging from the 
numbers already received, it bids fair to take a leading 
position among special publications, both in Spain and 
other countries.—— The Rivista di Discipline Carcer- 
arie comes to us from Italy. It is devoted to criminal 
law and prison reform. It is conducted by the inspec- 
tor-general of the Italian prisons and contains a full 
summary of progress in criminal legislation through- 
out the continent. 


The organization of the United States courts for 
the State of Colorado was commenced at Colorado 
week before last. Present— Mr. Justice Miller and 
Judge Dillon. Sixty lawyers were admitted to the 
bar. The grand jury were sworn in. A rule order- 
ing that a complete record be made by the clerk of 
all cases brought to the court, the same to be pre- 
served among the records of the court, the costs 
thereof to be taxed against the party or parties insti- 
tuting the suit, and to be collected as other costs, was 
made. Another, that any person possessing the qual- 
ifications prescribed by law for admission to practice 
law in the courts of the State of Colorado, may be ad- 
mitted to practice as an attorney and counselor at law, 
solicitor in chancery, and proctor in admiralty, in this 
court, upon taking the oath of office. In the District 
Court Robert E. Foote was appointed register in bank- 
ruptcy, and qualified. 

A somewhat well-known Israelite was expelled from 
the congregation Beth Israel Bikur Sholim, in New 
York city, on account of his conviction of larceny, and 
serving in consequence a term in State prison. Judge 
Van Brunt, of the New York Court of Common Pleas, 
before whom a motion for his reinstatement in the 
congregation named, was recently argued, denied the 
application. He held that it would be unjust to com- 
pel the congregation to associate with a man who had 
been convicted of felony. —— The General Term of the 





New York Supreme Court, in the First Department, 
recently passed upon an interesting question in the 
case of Ruckman v. Green. The defendant carries on 
a bone-boiling establishment in New Jersey, situated 
at the foot of the Palisades, near the State line be- 
tween New York and New Jersey. The plaintiff owns 
a large tract of land contiguous, of which about two 
hundred acres are in this State. She brought suit for 
damages to her property, claiming that, owing to the 
noxious smells emanating from the defendant’s bone- 
boiling establishment, she could not sell her land for 
near its value. A nonsuit was directed in the court 
below on the ground of want of jurisdiction. The 
General Term reversed the decision, and held that a 
cause of action exists, although the nuisance is in an- 
other State. 


In Herron, trustee, v. Graham, the Supreme Court of 
Pennsylvania recently decided that the taking of a 
note, payable at a future day, in satisfaction of aclaim 
for materials furnished to the contractor in the erec- 
tion of a building, does not discharge the material 
man’s lien on the building.——In Herries v. Norval, 
at a late Special Term of the New York Supreme 
Court in the First District, Van Vorst, J., decided 
that an ‘assistant city editor and reporter, upon a 
newspaper, was a laborer within the provisions of the 
statute of 1848, giving laborers, etc., a right of action 
against stockholders of a corporation individually for 
services performed for such corporation.’’ —— Mr. Al- 
bert Grant, of Emma Mine notoriety, has taken up the 
study of the law, and passed his first examination for 
the bar.— Mr. William W. Story, the American sculp- 
tor and poet, has been placed first among the six com- 
petitors who have been invited to try their skill again 
on a statue of Byron. Mr. Story is now in his prime 
— fifty-seven years old— is the son of the late Judge 
Story. He entered the legal profession early in life 
and achieved an extensive reputation as the author of 
legal treatises, Story on Contracts being the best 
known. His quasi legal work, the Roman Lawyer, is 
also well known. 


At a meeting of the Executive Council of the Inter- 
national Code Committee of America, held on the 
15th inst., the following, among others, were elected 
members: Justices Miller, Bradley and Hunt of the 
United States Supreme Court (other justices being 
already members), Attorney-General Taft, Chief Jus- 
tice Bartol, of Maryland; Chief Justice Beasley and 
Chancellor Runyon, of New Jersey; David A. Wells, 
William S. Groesbeck and Judge Thomas M. Cooley, 
of Michigan. A letter was received from Charles 
Francis Adams, who is one of the vice-presidents, ex- 
pressing warm approbation of the movement in which 
the society is engaged, but regretting that the course 
of the United States government in the distribution 
of the Geneva award was such as to discourage the 
application of the principle of arbitration. A discus- 
sion was had, in which the President, David Dudley 
Field, Judge Peabody and Dr. Prime participated, 
upon the general effect of the work of the society. 
The opinion was expressed that the eastern question 
would be settled without a resort to war. It was an- 
nounced that the next annual conference of the gen- 
eral association would be held at Antwerp, August 21, 
1877, and that the American committee, from present 
appearances, would be able to send a numerous and 
strong delegation. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 

THe PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 
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CURRENT TOPICS. 
HE mechanics’ lien laws of this State are a remark- 
able exemplification of patch-work legislation. 
Notwithstanding the subject-matter with which this 
legislation has to do is the same everywhere, we have 
no less than six different statutes with varied pro- 
visions and wording nowin force. Five of these are 
local, four being confined to a single county each and 
one to two counties. The sixth statute is called a 
general one, but it embraces a territory having a less 
population than that included in the local laws, 
We presume other States are not as well supplied 
with these laws as we are, but there is, to a certain 
extent, the same condition of affairs elsewhere. It 
is, perhaps, easy to explain why the lien law is in 
this shape. The same influences operated to make 
it so, as have in some States to make a shifting usury 
law which changes according to the locality. In the 
first inception of the law giving mechanics liens, the 
majority of the legislators were not in favor of it; at 
least, so far as it might affect their own property. 
Yet they could be persuaded to allow an experiment 
to be made in a single locality, and passed a local 
law. Another locality then demanded a like law 
which was passed, and so on until the larger portion 
of the settled part of the State, was covered by the 
different local laws. Then came the general law 
which was made applicable to those portions of the 
State where no local law prevailed, instead of em- 
bracing the whole State, as it should have done. 
Perhaps, it may be that some of the provisions in 
the local laws are peculiarly fitted for the localities 
where they are in force and would not be proper 
elsewhere, but all this could be arranged in a gen- 
eral law. Agricultural and urban districts, of 
course, demand different conditions, but one law 
might be made applicable to all cities and large vil- 
lages. Whether outside of cities and villages a lien 
law is really needed, is a question. There may be 
certain kinds of property upon which work is 
done, such as railways and buildings erected by 
corporations, that may be the proper subject of 
a lien, but we doubt the policy of extending 
the right of lien to farm buildings. There is 
Vou. 14.— No. 27 





another question also, namely, whether material 
men should be allowed a right of lien at all. The 
theory of all lien laws is, that they are necessary to 
protect those who are unable to protect themselves, 
Laborers, journeymen mechanics and, to some ex- 
tent, builders are, with justice, enabled to secure 
themselves against loss by retaining a lien upon the 
fruits of their labor. They are not always in a posi- 
tion to choose their employer or to ascertain his 
responsibility, but must take such work as is offered. 
The merchant or vendor of material, however, is 
under no such constraint. - He need not part with his 
goods unless he wishes to, and can, therefore, de- 
mand security when he sells on credit. For him it 
would seem no protection is needed. However this 
may be, we should, at least, be governed by a gen- 
eral law. 


The question as to how far a counsel is privileged 
in remarks made by him, in addressing a court or 
jury, is attracting considerable discussion in England 
just now. The case of Lewis v. Higgins, which came 
before the Lord Chief Baron and a special jury, the 
early part of the present month, was brought by a 
solicitor against a Queen’s counsel for a slander 
uttered by him while addressing the court in his 
capacity as counsel, He had occasion to comment 
upon something that had been done by the plaintiff, 
and, in doing so, he declared that plaintiff's con- 
duct was such that he deserved to have been tried 
at the bar of acriminal court and sentenced to penal 
servitude. The Lord Chief Baron ruled, that the 
action of slander was not maintainable, and a non- 
suit was entered. Of course the newspapers, whose 
editors usually are for limiting the privilege of 
speech of everybody but themselves, are violent 
against the decision reached, one of them declaring, 
that ‘‘a barrister with a wig is nothing but a char- 
tered libertine,” and others indulging in similar 
kindly expressions toward the profession. Yet this 
privilege of counsel to utter what they, in good 
faith, see fit, in court, concerning any one connected 
with the matter at issue, is not for the benefit of the 
counsel but for that of the public. If an advocate 
should be compelled to carefully consider his words 
before they were spoken, to see that they contained 
nothing that might bring reproach upon those 
against whom he is acting, such - advocate would be 
of very little benefit to his client. The doctrine 
enunciated by Lord Mansfield, in The King v. Skinner, 
Lofft. 55, that ‘‘neither party, witness, counsel, 
jury or judge can be put to answer, civilly or crimi- 
nally, for words spoken in office,” is what is abso- 
lutely essential for the due administration of justice. 
An absolute freedom from legal responsibility for 
every word, in any way pertinent to the issue, 
uttered in good faith, is as important to the counsel 
who prosecutes or defends an action, as it is to the 
witness who testifies or the judge who determines, 
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When counsel go away from the issue, or when they 
mitliciously abuse their privilege, as the courts now 
seem to hold, the shield of that privilege no longer 
serves them, but they are liable for slanderous words. 
This circumstance is enough to prevent any gross 
abuse of the privilege of counsel, and we do not 
believe that it is often abused. 


A bill has been introduced in the United States 
Senate to organize a court for the trial of contested 
presidential elections. The court is to consist of 
the Chief Justice of the United States, and six cir- 
cuit or district judges, to be selected by him from 
the different political parties. Elaborate rules are 
provided for the procedure of the court. As, how- 
ever, judging from the past, this new tribunal will 
have only about one case in a hundred years, it can- 
not be said to offer any prospect of increased busi- 
ness to the profession, and, we think, they will care 
little whether the bill passes or not. 


From the statements made in an address, recently 
delivered in New York, by Mr. John E. Townsend, 
of that city, upon the subject of the treatment of 
the insane, it would seem that some legislation is 
necessary to reach what is a very dangerous evil. 
While our laws provide amply for the protection 
against injustice of persons charged with crime, 
there is no such protection accorded to those charged 
with insanity. It is not merely the treatment of 
patients confined at a lunatic asylum that should be 
looked after; the confining of them there at all, in- 
volves a question of moment. There are, to be sure, 
difficulties surrounding any plan for the manage- 
ment of the insane, but we think that a great part 
of the wrongs complained of, would be done away 
with, if it could be made not to the personal profit 
of those having control of asylums, that a patient 
confined there should remain. And, we think, also, 
that a rule permitting legal counsel to have access, 
at all times, to those confined in asylums, or else- 
where, as insane, would take away one great danger: 
that of illegal and improper confinement. 


New Hampshire is to have an amended constitu- 
tion, that is, if the work recently completed by 
the convention to revise that instrument, is adopted 
by the people, of which result there is said to 
be little doubt. The constitution which is now 
in force in that State, was adopted in 1792, and 
with the exception of a single amendment, has 
continued, down to the present time, as origi- 
nally drawn. It has this peculiarity: that it is the 
only one of the fundamental laws prevailing any- 
where in the country, wherein a denominational test 
is required. The chief executive and members of 
the legislature are required to be of the ‘‘ protestant 





religion.” This is said, however, to be a dead letter, 
persons who are not protestants having been fre- 
quently chosen to the legislature, and occupied their 
seats without objection. Under the new constitu- 
tion, the disability under which other denominations 
than ‘‘protestant” have theoretically labored, will 
be removed. Among the other amendments of im- 
portance, are these: The General Court is authorized 
to provide for the trial, without jury, of causes in 
which the value in controversy shall not exceed 
$100, and the title of real estate does not come in 
question. At the present time every cause involv- 
ing more than $13.33, must be brought in the Su- 
preme Court. One amendment provides that regis- 
ters of probate, sheriffs, etc., shall be elected by the 
people instead of being appointed as at present. 
This, we think, is not an improvement, but it was 
no doubt demanded by the people. The legislature 
is prohibited from authorizing municipalities to loan, 
or give their credit, or money to corporations. This 
is a proper provision, and ought to be in every State 
constitution. The appropriation of money raised 
by taxation toward the support of the schools or 
institutions of any religious sect or denomination, 
is also forbidden. It is said that the convention 
was unanimous in adoption of each of the amend 
ments. 


An extradition case of some interest recently 


arose in London. One De Tourville was claimed by 
the Austrian government, on the charge of murder- 
ing his wife in the Austrian Tyrol. The person 
claimed was a naturalized British subject. By the 
third article of the extradition treaty between Great 
Britain and Austria it is provided ‘‘that in no case 
and on no grounds whatsoever shall the high con- 
tracting parties be held to concede the extradition 
of their own subjects.” The magistrate before 
whom the prisoner was brought decided to proceed 
with the examination of the charge, and held that 
if it should be his duty to commit him, counsel 
might take the case toa superior court. He said 
that it was his opinion that the language of the third 
article was wholly discretionary. He founded his 
opinion upon a passage in Wheaton’s International 
Law, showing that it was competent for any gov- 
ernment to surrender its own subjects, if it thought 
proper to do so. It would seem that the provision 
is one that a government might waive. It is said 
that all treaties negotiated by Great Britain contain 
a provision that neither party shall surrender its own 
subjects, and France is said to adhere to the same rule. 
A rigid adherence to the rule, however, is liable to lead 
to difficulties, and this circumstance has attracted 
the attention of writers. Bluntschli (Droit Intern. 
Codefié, § 399) states that the exception of citizens, 
although recognized by States which admit the ob- 
ligation of extradition, has grave inconvenience for 
the administration, and had better be abandoned, 
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Dana, in his edition of Wheaton, § 120, note 77, 
says that the obligation or willingness of a State to 
surrender its own citizens, who are charged with 
crimes committed abroad and have sought refuge 
in their own country, is affected by the consideration 
whether such State punishes its citizens for crimes 
so committed. Mr. Field, in his Outlines of an 
International Code, page 109, suggests a pro- 
vision allowing a nation to refuse to deliver its own 
citizens, and gives the form of one to that end. 
Under this provision it is left optional to the authori- 
ties of a nation to waive the exception and give 
up its own citizens. This provision is contained in 
a number of treaties between the United States and 
other nations, and is said by Fiore (Nouveau Droit 
International, vol. I, p. 329) to be the generally re- 
ceived rule, 


The Commission on Municipal Reform, appointed 
by the governor more than a year and a-half ago, 
has completed its labors, and will present a report 
to the legislature at the coming session. The report 
proposes radical changes both in the laws and con- 
stitution of the State. One important suggestion 
therein is as to the means whereby extruvagance in 
municipal expenditures may be checked. The com- 
mission propose that a body chosen by the owners 
of property in every municipality shall control the 
expenditure of public money. If the passage of an 
amendment to the constitution providing for such 
a body was possible, the suggestion would be a 
good one. But we have no hope that the people 
will yield up the control they now exercise over the 
public purse. 


In another part of this issue, is an article contain- 
ing certain strictures upon the new Code of Reme- 
dial Justice. We shall take occasion to refer to some 


of them hereafter. While there are, undoubtedly, 
defects in this statute, it is, as a whole, a vast im- 
provement upon the existing law, and something 
that we have needed for years. Such erroneous 
provisions as may be discovered can be remedied 
by amendment, and we are sure the commission will 
do all in its power to promote such legislation as 
may be found to be essential to do away with causes 
of complaint. 
—_——__—___—_— 
NOTES OF CASES. 


N Federal Insurance Co. v. Robinson, recently de- 
cided by the Supreme Court of Pennsylvania, 
and reported in 8 Weekly Notes of Cases, 173, it is 
held, that usurious interest, when paid upon process 
of execution without collusion, cannot be recovered 
back in a new action. The only remedy of the de- 
fendant in such a case would be a motion to the 
court to open the judgment upon which the execu- 
tion was issued. The rule, that money voluntarily 
paid, with a full knowledge of facts, cannot be re- 





covered back, has no application to payments of 
usury, for the parties are not considered in pari 
delicto. Nichols v. Bellows, 22 Vt. 581; Smead v. 
Green, 5 Ind. 708; Watriss v. Pierce, 832 N. H. 560; 
Keane v. Brandon, 12 La. Ann. 20; Chisen v. Mitchell, 
2 Metc. (Ky.) 92. See contra, Smith v. Stoddard, 10 
Mich. 148; Smith v. Coopers, 9 Iowa, 376; Tompkins 
v. Hill, 28 Ill. 519; Ransom v. Hays, 39 Mo. 445. 
But money paid upon lawful process of execution 
cannot be recovered back, though not justly or law- 
fully due by the defendant in the execution to the 
plaintiff. See 1 Selwyn’s N. P. 82; 1 Archb. N. P, 
267; Rapalje v. Emory, 2 Dall. 51, 231; Herring v. 
Adams, 5 W. & 8. 459; Manns’ Appeal, 1 Barb. 29; 
Boas v. Updegrove, 5 id. 516. The court, on the 
principal case, say that the reason of this is an ob- 
vious one. An execution is the end of the law, and 
to permit money, so collected or paid, to be re- 
claimed in a new suit, would lead to indefinite and 
endless litigation. If such a suit could be main- 
tained, then another might be brought to recover 
the money paid on the judgment and execution on 
it, and so ad infinitum. 


In the case of Brown, plaintiff in error, v. People, 
decided at a late General Term of the Fourth De- 
partment of the Supreme Court of this State, the 
plaintiff in error was indicted for forgery. On the 
trial he was examined in his own behalf. Upon 
cross-examination he was asked by the public pros- 
ecutor: ‘How many times have you been arrested?” 
The prisoner’s counsel objected to the testimony, 
on the ground that it was incompetent, irrelevant 
and immaterial; that it was not proper as going to 
affect the credibility of the prisoner as a witness, 
and that he was privileged from answering it on the 
ground that it tended to degrade him. The court 
held that the question was inadmissible, as the fact 
called for was irrelevant, unless it was claimed that 
some of the arrests referred to had been followed 
by a conviction for a criminal offense. The court 
discriminated between this case and that of Brandon 
v. The People, 42 N. Y. 265. There the plaintiff in 
error, who was sworn as a witness on her own 
behalf on her trial for grand larceny, was asked, 
upon cross-examination, ‘‘Have you ever been ar- 
rested before for theft?” and the question was 
objected to as an attack upon her character, which 
she had not put at issue. The court held that the 
question was a proper one, and no suggestion of 
privilege having been made, the objection was 
properly overruled. The case of Fletcher v. The 
State, 49 Ind. 124, involves the same question. Here 
it was held that when, under a statute allowing one 
charged with crime to testify in his own behalf, an ac- 
cused person becomes a witness, the prosecution may 
show that his reputation for truth and veracity is 
bad, but cannot impeach his general moral character. 
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COMPOSITION AGREEMENTS. 


[I these days of financial embarrassments and 

mercantile compromises, it is important to our 
profession and to the business community, to 
understand the effect of composition agreements 
among creditors. The preservation of good faith, 
which is one of the cardinal principles of the 
law, is inculcated in respect to these agreements, 
where each creditor contents himself with a 
portion of his claim, in consideration that every 
other creditor is treated in the same way. The law 
will not tolerate that one shall gain any secret advan- 
tage over the others who join in such an arrange- 
ment, and holds that such preferences are void as 
against public policy. Parsons (1 Prom. Notes, 216) 
thus lays down the doctrine: ‘‘ Under this head of 
public policy, comes that class of cases in which a 
fraud is committed or attempted against creditors. 
Thus, if one creditor secures any advantage over 
the others, which is concealed from them, and then 
enters into a composition or arrangement in which 
they seem to stand on the same ground, or if he has 
any thing given him as an inducement to accede to 
the composition, and so bring others in, or if there 
be a bankruptcy, and the consideration be with- 
drawing, or suppressing objection to a certificate of 
discharge of the debtor, in any of these cases a note 
given for such a consideration would be void. And 
if a note be given by a third person, who is indem- 
nified by the debtor, it cannot be enforced against 
the maker, because it is void from the beginning. 
So if a third person pay money for such illegal pur- 
pose, and the debtor give him a note therefor, the 
note cannot be enforced.” 

The doctrine thus stated is, however, subject to 
one important limitation, at least in this State, 
namely, that such notes are void only as between 
the parties, and are enforceable in the hands of a 
bona fide holder. Such is the determination of our 
Court of Appeals in Lawrence v. Clark, 36 N. Y. 
128. and in Dalrymple v. Hillenbrand, 62 id. 5, 
which recognize the doctrine as quoted above from 
Parsons, but limit its application to the parties to 
the paper. 

While the doctrine of the text is thus limited in 
one respect, it is amplified in another. Thus, al- 
though it might be inferred, from the last sentence 
but one of the quotation, that the note given by the 
third person is enforceable, unless the principal 
debtor has indemnified the maker, yet no such dis- 
tinction is deducible from the authorities, but on 
the contrary every security, by means whereof one 
creditor gains a secret advantage over the others, is 
held to be absolutely void as between the parties. 
Judge Nelson observes in Russell v. Rogers, 10 Wend. 
479: ‘* So scrupulous are courts in compelling cred- 
itors to the observance of good faith toward one 
another in. cases of this kind, that any security 





taken for an amount beyond the composition agreed 
upon, or even for that sum, better than that which 
is common to all, if unknown at the time to the 
other creditors, is void and inoperative.” 

It has been argued in some cases that the giving 
of a note, or the payment of money by a third 
party, works no detriment to the other creditors, 
because it does not deplete or endanger the fund 
out of which they are to be paid, nor deprive them 
of any part of the amount which they had agreed 
to receive. This is answered by the argument that 
it is none the less giving an unfair advantage to one, 
to the exclusion of the others. If the others had 
known of the preference, possibly they might have 
refused to join in the composition. Judge Duer 
thus disposes of the argument in Breck v. Cole, 4 
Sandf. 88: ‘‘ The wise and salutary rule which we 
are bound to follow is far from resting upon the 
narrow foundation that the counsel supposed. 
Whenever a composition is made with creditors, every 
agreement or arrangement by which an advantage 
is secured to one or more of the creditors, which is 
denied to others, is a fraud upon the creditors from 
whom it is concealed, although it neither has, nor 
can have the effect of depriving them of any portion 
of the amount which they had agreed to receive. It 
is in all cases the concealment of a fact which it 
was material for them to know, and the knowledge 
of which might have prevented them from assent- 
ing to the composition. Every composition deed is 
in its spirit, if not in its terms, an agreement between 
the creditors themselves, as well as between them and 
the debtor. It is an agreement that each shall receive 
the sum, or the security, which the deed stipulates 
shall be paid or given, and nothing more, and that 
upon this consideration the debtor shall be wholly 
discharged from all the debts then owing to the 
creditors who signed the deed. An additional 
security, therefore, secretly given to a particular 
creditor, violates the equality on the faith of which 
the other creditors consented to sign,” etc. The 
doctrine of the Superior Court was approved by the 
New York Common Pleas in Carroll v. Shields, 4 E. 
D. Smith, 466, and both of these cases are quoted 
with approval in Lawrence v. Clark, in the Court of 
Appeals. 

In England the same doctrine is recognized to 
its fullest extent. One of the earliest cases was 
Smith v. Bromley, Doug. 696, n., where the defend- 
ant had refused to sign the certificate of a bank- 
rupt, until the plaintiff, who was the bankrupt’s 
sister, had consented to pay him a portion of the 
debt, and the action was brought to recover back 
the money so paid. It was here argued that there was 
no fraud on the other creditors, because the payment 
was made voluntarily by a third person, and the 
bankrupt’s estate was not diminished, but Lord 
Mansfield sustained the action, and his ruling was 
subsequently adopted by the King’s Bench in Jones 














a Sl ' 








THE ALBANY LAW JOURNAL. 487 








v. Barkley, Doug. 684. In Knight v. Hunt, 5 Bing. 
432, the debtor compounded by giving his own 
notes, but the plaintiff refused to come in until the 
debtor’s brother spontaneously agreed to supply 
him with coal equal in value to the residue of the 
debt. The coal was accordingly delivered, but the 
composition note not being paid, the plaintiff was 
defeated in his attempt to enforce it. Chief Justice 
Best observed that it is always a material question, 
whether the judgment of the creditors is not influ- 
enced by the supposition that all are to suffer in the 
same proportion. In the latter case of Britton v. 
Hughes, 5 Bing. 465, the same judge declared, that 
‘*upon a composition deed, all the parties are sup- 
posed to stand in the same situation, and if there 
is any one of them who refuses to do so, he must 
announce it at the time.” So jealous is the law on 
this subject, that in Leicester v. Rose, 4 East, 372, 
and Sadler v. Jackson, 15 Vesey, 52, a private agree- 
ment with a particular creditor was held to be void, 
although its effect was not to give to the creditor 
any larger sum than all under the composition deed 
had agreed to receive, but only to provide a better 
security for its eventual payment. In the former 
case the judgment was pronounced by Lord Ellen- 
borough, in the latter by Lord Eldon. 

It would seem then that the only safety for the 
cunning creditor who has got a promise of payment 
for more than the other creditors, is to put it off to 
an innocent holder. 

The next point for consideration is the effect of 
the debtor’s note, voluntarily given for the balance 
of the debt to a particular creditor, after the execu- 
tion of a fair and equal composition agreement. 
As between the parties such a note is held not to 
be binding; not on the ground that it is against 
public policy, but because it is without considera- 
tion. A distinction is drawn between such a case, 
and that where the creditor is deprived of the full 
payment of his debt by operation of law, as in 
bankruptcy, or by force of the statute of limita- 
tions, or of usury. In the latter case the moral obli- 
gation still subsists, and will support a new promise; 
it is only the remedy that is barred. But where one 
voluntarily relinquishes part of his debt, the moral 
obligation to pay the remainder is discharged. Such 
is the decision in Stafford v. Bacon, 1 Hill, 532. In 
that case Judge Cowen says: ‘‘ When a debtor is 
voluntarily and fairly discharged by his creditors, 
it must be left to his option whether he will pay. 
Being an honest man, and becoming able, payment 
would be a thing of course, but that is a matter of 
mere imperfect obligation which the law cannot act 
upon without going wide of its office, and, indeed, 
dismissing the rule which calls for a valuable con- 
sideration in any case. In one sense, a man is al- 
ways under a moral obligation to fulfill a fair prom- 
ise, whether made on a consideration or not; for 
instance, a promise of charity to a stranger. It 





would follow from the proposition in question, as it 
is sometimes put, that in the case supposed, a second 
promise might be sued upon, and the charity en- 
forced by execution.” 


—_——_.—___——. 


A WISCONSIN DIVORCE. 


\ E have received from one of the distinguished 

counsel engaged in the cause, a pretty full re- 
port of a very recent trial for bigamy before a court 
in St. John, N. B., which presents, in a striking 
light, an instance of what the public have often 
heard, but would hardly credit, of a divorce ob- 
tained in one of our State courts by gross fraud, 
where, by unmitigated perjury and abuse of the 
forms of the law, a judgment was rendered, which 
the party attempted to avail himself of in the courts 
of New Brunswick. That men, claiming the rights 
and privileges of lawyers, can be found who are 
base enough to engage in the business of obtaining 
fraudulent divorces, could hardly be credited, if the 
public had not been notified, from time to time, of 
the infamous traffic in which they were engaged, 
and an occasional exposure like the one now before 
us had not been made. 

By the report of this case, it appears that one 
Wright, the defendant, was married in Lewistown, 
Maine, in 1858. Before 1870 he removed, with his 
wife, to St. John, where they lived as husband and 
wife, and kept house till April, 1875, when they 
separated by articles of agreement, and she returned 
to Maine. By this agreement he was to pay her a 
certain sum quarterly, which he continued to do till 
1876. He was again married in St. John in May, 
1876, and has now been found guilty of bigamy. 
The defense relied on in the trial was that he had 
obtained a lawful divorce from his first wife in the 
State of Wisconsin, of which he produced a certified 
copy of the record of the decree, under the seal of 
the court, The government then produced records 
of the proceedings under which this decree was ob- 
tained, which were admitted by the court, though 
objected to by the prisoner as being an attempt to 
retry what had once been determined by a court of 
competent jurisdiction. The first of these papers 
was the prisoner’s complaint, on oath, dated Janu- 
ary, 1876, that his wife deserted him at Racine, 
Wis., in May, 1873, and had ever since continued 
such desertion, that she was not then a resident of 
Wisconsin, and that, after diligent inquiry, he could 
not ascertain her present residence, and he adds that 
he had been, for more than one year previous to the 
date, a resident of the State of Wisconsin. Then 
follows the order to serve a summons on the wife, 
by publishing it in a Wisconsin paper six weeks, 
which was complied with, and was followed by an 
affidavit of D. H. Sumner, ‘“‘ Mr. Wright’s lawyer,” 
that no answer had been received from Mrs. Wright, 
whose place of residence is unknown. Then fol- 
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lowed two depositions, purporting to be made by 
two women living in Chicago, one of whom testified 
positively to having known the parties since she was 
a girl, that they were living together at Racine dur- 
ing 1872, and part of 1873, and that the wife deserted 
him at Racine in 1873, and had remained away ever 
since, and that she knew the desertion was willful. 
The other witness also testified to her having lived 
with Mr. and Mrs. Wright in Racine, in their fam- 
ily. The decree for the divorce was rendered in 
March, 1876, two months before his second marriage. 
This was followed by proof of their constant resi- 
dence in St. John from 1870 to 1875, except his 
occasional absence for a short time, and that from 
September, 1875, to May, 1876, the defendant was a 
constant boarder at a hotel in St. John. As the 
testimony of his continuous residence in St. Jobn 
from 1870 to 1876 was of a character not to be con- 
troverted, it serves to show by what means a divorce 
may be obtained in some of our States through the 
basest perversion of the forms of justice, and helps 
to throw light upon the true character of a profes- 
sional ‘‘ divorce lawyer.” 

By the testimony of one of the witnesses in this 
case, who was called to testify what the law of Wis- 
consin was, as a member of the bar of that State, 
there seem to be rare facilities offered for obtaining 
divorces in its courts. He stated the law of Wis- 
consin to be, that ‘‘no divorce shall be granted un- 
less the petitioner, or plaintiff, shall have resided in 
the State one year immediately preceding the time 
of exhibiting the petition or complaint.” ‘‘The 
statute does not exactly define what shall constitute 
a residence.” To the question, ‘‘ Would a person 
who resided in Maine for the last six years, and 
never left it, be considered a resident of Wiscon- 
sin?” Ans. “No.” ‘‘I will tell you what the 
Supreme Court judges do: in case the common law 
suits them, they interpret it; if not, they give their 
own law.” ‘*To vote requires a residence of one 
year. On this decisions have been given, that a 
residence of one day in each year entitles a man to 
vote for United States representatives. A late decis- 
ion has been given, that when a man rents a room 
at a hotel, and stays all night, and returns within a 
year, and stays another night, he can vote.” ‘‘The 
judge decides whether the man has been a resident 
one year or not.” 

Such divorces as these may ‘‘ pass muster” in a 
western State, but they do not suit the notions of 
the courts and juries of St. John. 

Guereparigigeibeanie 

The will of a Jew, who lately died in New York, pro- 
vides that his body shall receive decent Christian 
burial. 

Some great big Irish barrister said to Curran: “ If 
you go on so, I'll put you in my pocket.” “If you 
do,” said Curran, “you'll have more law in your 
pocket than you ever had iu your head.” 





THE NEW CODE OF PROCEDURE.—SOME 
SUGGESTIONS. 


T is a received principle in statutory law that in 

making amendments, changes should not be made 

in phraseology long in use and which has been the sub- 

ject of legal construction unless the object sought by 
the amendment necessarily calls for such change. 

This general principle applies with more than usual] 
force to amendments made to the Code; nearly all of 
it has been the subject of discussion and adjudication 
in the courts. Amendments made since the first adop- 
tion of the Code have for the most part conformed to 
this rule. 

In the new Code this wise practice has, I am sorry 
to see, been liberally departed from and new phrase- 
ology has, to a large extent, been adopted. I feel 
obliged to say that it is too generally without benefit 
and often at a sacrifice of clearness and of the definite 
and concise expressions to cover the exact extent of 
the meaning intended. 

The transpositions of sections and subjects, very 
freely adopted in the new revision, embarrass the com- 
parison of the old and new texts and make labor for 
the attorney familiar with the present Code. 

The provisions of the Revised Statutes in all their 
various applications to the administration of justice 
and to the officers and means employed have been 
largely engrafted into the Revised Code, but with less 
care than was due to preserve the well-considered 
and carefully selected language of the original text. 

I do not propose to illustrate the impolicy of chang- 
ing the language of statutes which have been often 
the subject of judicial construction, because public 
attention has been already called to it and it requires 
a more thorough and extended investigation than I 
have been able to give the subject, to show to what ex- 
tent this innovation has been carried, and how far it 
deserves favor or the reverse. 

My observations, therefore, will be confined princi- 
pally to what appears to me to be a departure from the 
theory and principles contemplated by the constitution 
of 1846, and the laws of 1847 authorizing the Code of 
Procedure, and which were intended to be carried into 
effect by the Code adopted 1848. By the preamble to 
the present Code of Procedure it is provided that ‘‘ the 
forms of actions and pleadings at common law should 
be abolished, and the distinction between legal and 
equitable remedies should no longer continue, and a 
uniform course of proceeding in all cases should be 
established.’”” This preamble is omitted in the new 
revision. The omission was necessary in order to 
carry into effect the purpose of the revisors, mani- 
fested in the subsequent part of the work by which 
the distinction between the procedure in law and equity 
cases is revived. As it was under the old system so it 
is under this revision, that if a party in bringing his 
action has erred or misjudged as to whether he is en- 
titled to relief on the common law side or the equity 
side of the court, his action must be dismissed. Al- 
though there may have been a thorough investigation 
and complete development of the facts to enable the 
court to do full justice, the labor and expense is all 
lost. By it he must know in advance and claim in his 
complaint the particular kind of judgment he shall 
show he is entitled to. 

The general definitions and divisions of actions, 
civil and criminal, and special proceedings prescribed 
in the Code of 1848, are also omitted in the new revis- 
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ion. This, though not important, is frequently useful, 
and has been cited in decisions, and aids in the symme- 
try and completeness of the system. 

There is also a marked departure from the existing 
Code in its adoption of old common-law forms of ex- 
pressions and fictitious assumptions. It puts on the 
wig and gown formalities of phrase, apparently to in- 
crease the dignity of the law in place of simplicity and 
directness in procedure. 

The summons, which the new revision calls a writ, 
is in reality but a simple notification by one party to 
another. The Code defines its office and states in 
what respects the jdefendant must be notified. The 
new revision, section 22, requires it to be issued “In 
the name of the People of the State of New York,” 
and section 23 requires it to be tested in the name of a 
judge. Both of these requirements are fictitious and 
useless. Section 24 declares that it shall not be void 
by reason of having no seal, or a wrong seal. A use- 
less provision, because there is no law or usage requir- 
ing a seal to it. The same section provides that it 
shall not be void or voidable by reason of any mistake 
or omission in the teste thereof. This practically re- 
peals the last preceding section requiring the fictitious 
signature of a judge. 

In section 418 the form of the summons is prescribed. 
This is useless, inasmuch as it is elsewhere defined by 
declaring in what respect it must notify the defend- 
ant. The section moreover fails to cover various cases 
elsewhere specified, requiring a change in the form. 

The form is false and fictitious, by purporting to be 
issued in the name of the people, by purporting to be 
issued and signed by a judge who never saw it, and by 
summoning the defendant to appeur in court within 
twenty days to answer, etc., whereas no appearance in 
court to answer is expected or required. 

Sections 419 and 420 require further and other mat- 
ter in the summons than that given in the form, and 
they embrace a very large share of suits litigated. 
They are, moreover, complicated, obscure and verbose, 
the reverse of an improvement on the existing Code. 

Section 421 defines that what is meant in the sum- 
mons by requiring an appearance in court is, he must 
serve his answer within twenty days on the party who 
issued the summons. This section simply corrects the 
error in the form requiring the party to appear in 
court and leaves it just as the summous itself issued 
under the present Code, leaves it in plain words, ‘‘ to 
serve an answer within twenty days.”’ 

Section 47 is as follows: *‘A judge shall not be di- 
rectly or indirectly interested in the costs of an action 
or special proceeding brought before him or in a court 
of which he is or is entitled to act as a member, ex- 
cept an actiou or special proceeding to which he is a 
party or in which ie is interested.”” The intention, I 
take to be, that a judge shall not be interested in the 
costs in an action before him or in his court, unless he 
is also interested in the matter litigated. 

Section 51. by implication, permits a judge to receive 
fees for counsel and for preparing papers in actions in 
his court if he has no reason to believe that they will 
be brought before him for decision. This permission is 
doubtful in policy, and apparently contravenes the 
policy of keeping above suspicion the judicial charac- 
ter as manifested in section 49 and others preceding. 

In the provisions respecting pleadings, section 478, 
the first noticeable thing is the omission of the section 
in the present Code by which the forms of pleadings 
heretofore existing (the old common law and equity 





pleadings) are abolished. This omission was neces- 
sary under the views adopted in the sections which 
follow and which take steps retrograde from the 
progress made in the Code of 1848 in obliterating that 
distinction. 

The union of law and equity procedure under a 
common system was a leading and prominent feature 
in the law reform which was agitated before the public 
and in the legislature for several years and made its 
mark in the constitution of 1846, and was finally 
adopted by law two years later, and carried into effect 
more or less complete under the Code. It encoun- 
tered opposition and caused considerable embarrass- 
ment to judges and old lawyers who had been trained 
and accustomed through their whole career to a sys- 
tem devoted to precedents. The theory and plan 
of the Code have, however, on the whole, been fairly 
carried into effect, and the lawyers and courts are 
thoroughly in harmony with it. 

The departure of the new revision from the funda- 
mental design of the Code of 1848, and of the law un- 
der which it was framed, is affected mainly by giving 
undue consequence to the prayer by the plaintiff for 
the relief to which he considers himself entitled, and 
by .making it an essential part of the case made and 
controlling the court in its judgment. 

This accords with the old equity practice of which 
it has been well said, that by its mulitiplicity of rules 
and adherence to forms the Court of Chancery became 
the most technical court in the world. 

At the conclusion of the bill under the old chancery 
practice the plaintiff, after asking for the relief to 
which he considered himself entitled, usually added, 
“and for such further or other relief as in equity he 
may be entitled to.’ This general prayer was so patent 


| that it frequently saved the plaintiff's case. When the 


court, in giving judgment, concluded that the relief 
to which the plaintiff was entitled was somewhat dif- 
ferent from that he had asked for, in his bill, his suit 
would be dismissed unless he had added at the end of 
his complaint the formal words, ‘‘and for such other 
relief as he may be entitled to.” 

This mere form at the close of the complaint was 
held to give the court power to give such relief as the 
facts of the case authorized, although the particular 
relief sought was not sustained. 

A leading object of the Code of 1848 was to dispense 
with all unnecessary technicalities and words of mere 
form. It, therefore, made the demand for judgment 
at the end of the complaint, of value only, as a limit 
to the judgment which the plaintiff could recover in 
case the defendant saw fit to make no defense. It in- 
formed the defendant of the extent of judgment 
which could be taken against him if he made no de- 
fense. 

The Code further provides that where the action is 
defended and litigation and decision had, the prayer 
for relief has no effect on the judgment, but the court 
may award whatever relief the facts of the case, as 
established, may require. 

A stumbling block in the way of the complete aboli- 
tion of all distinction in the procedure between ac- 
tions formally denominated equitable and those known 
as common law actions, is the general rule requiring 
issues of fact in equity cases to be tried by the court, 
while in common law actions they must be tried by a 


j 


ury. 
This might and ought to have been changed by a law 
requiring every issue of fact, except in certain specific 
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cases, which can be better tried by the court or a 
referee or an accountant, to be tried by jury, unless 
a jury is waived by both parties. 
whether a cause is triable by jury, isto decide whether 
it is or is not an equity case. This determination un- 
der the existing Code is informally made by the court 
or by the parties when it comes to trial, and whether 
it is or is not an equity case is wholly immaterial, so 
long as the parties assent to the mode of trial, nor does 
it become in any way embarrassing or essential until, 
in making up the judgment, the court considers what 
kind of relief the facts established entitle the party to 
have. The new revision magnifies this difficulty, and 
to relieve the court from an imaginary or exaggerated 
perplexity as to the proper form of trial, it has thrown 
upon the plaintiff the responsibility of deciding the 
question before he brings his action, and frequently 
before it is in his power to be fully possessed of the 
facts the trial may develop. It does not even provide 
for the general prayer for other relief, which in a large 
degree obviated this technicality under the old system 
of equity practice. Section 482. ‘‘ In an action triable 
by the court without a jury, the plaintiff may, in a 
proper case, demand an interlocutory judgment, and 
also a final judgment, distinguishing them clearly.” 
“In an action triable by a jury, he must demand final 
judgment only, and, if judgment fora sum of money 
ouly is demanded, the amount thereof must be 
stated.”’ This section requires the plaintiff to deter- 
mine in advance whether his case is one proper for a 
jury trial, and to designate the kind of judgment he 
asks for accordingly. The court have now the power to 
make an intermediate order, here called *‘ interlocu- 
tory judgment,” in accordance with the old common- 
law practice parlance. The court now does not re- 
quire any special demand for such an order in a proper 
case. The entire section is useless except to compel 
the plaintiff in advance to decide which his action is, 
equitable or common law, and to frame his demand of 
judgment accordingly. 

The last clause of section 484 also compels the plaintiff 
at his peril to determine in advance what mode of 
trial, by jury or otherwise, is applicable to his case. 
Sections 485 and 486 are similar in character, and all of 
them in conflict with the simplified practice; they give 
no new power to the court, and only embarrass the 
administration of justice by useless technicalities. 
The same principle is consistently carried through the 
subsequent sections, establishing the rules and forms 
of pleading. The whole difficulty lies in placing too 
much stress on the formal demand for relief, in mak- 
ing it an essential part of the case made by the plead- 
ings, limiting the power of the court thereby instead 
of regarding it as unimportant except as an estoppel 
upon the plaintiff in case there is no defense made by 
which he is precluded from taking judgment for more 
than he asked. The real and true end and object of a 
judicial trial is to ascertain the facts and apply the law 
to them by giving such judgment upon them as will 
afford the proper legal redress, and no litigated case 
should be dismissed or prejudiced, because the party 
through ignorance or mistake of the law or facts has 
asked a judgment different from that which the facts 
as developed on the trial authorize. It should be re- 
cognized that attorneys are liable to err in judgment 
as to the proper remedy on a given state of facts, and 
especially that they cannot be prescient of what a 
judge may decide, and that, moreover, the facts them- 
selves are usually not fully developed until the 


To determine now, 





proofs are closed, and that it is impracticable in some 
cases to learn them in advance or even to know and 
state that he does not know them. 

The evidence is properly confined to the facts stated 
in the pleadings, the object of which is to inform the 
other party what is intended to be proved and to ena- 
ble him to meet it, but nothing is more common than 
that the proofs fail to establish all the facts alleged on 
one side or the other, and still make out a case in which 
the party is entitled to relief which may be different 
from or only part of what was asked for in the com- 
plaint. That relief or judgment should be given after 
trial, whether it be legal or equitable, or both. ‘4 


— 


INSURANCE BY WAREHOUSEMEN ON MER- 
CHANDISE STORED. 


UNITED STATES SUPREME COURT — OCTOBER 
TERM, 1876. 





THe Home INSURANCE COMPANY, OF NEw York, 
plaintiff in error, v. THE BALTIMORE WAREHOUSE 
CoMPANY. 


1, A policy of insurance taken out by warehouse-keepers, 
against loss or damage by fire on “ merchandise, their 
own or held by them in trust, or in which they have ar 
interest or liability, contained in’ a designated ware- 
house, covers the merchandise itself, and not merely 
the interest or claim of the warehouse-keepers. 

2. If the merchandise be destroyed by fire the assured may 
recover the entire value of the goods, not exceeding 
the sum insured, holding the remainder of the amount 
recovered, after satisfying their own loss, as trustees 
for the owners. 

. Goods described in a policy as “ merchandise held in 
trust’’ by warehousemen, are goods intrusted to them 
for keeping. The phrase, “held in trust,’’ is to be un- 
derstood in tts mercantile sense. 

A policy was taken out by warehousemen on “‘ merchan- 
dise”’ contained in their warehouses, “their own, or 
held by them in trust, or in which they have an inter- 
est or liability.” Depositors of the merchandise, who 
received advances thereon from the warehousemen, 
took out other policies covering the same goods; held, 
that the several policies constituted double insurance, 
and that they bear a loss proportionally. 

In a case of contributing policies, adjustments of loss 
made by an expert may be submitted to the jury, not 
as evidence of the facts stated therein, oras obligatory, 
but for the purpose of assisting the jury in calculating 
the amount of liability of the insurer upon the several 
hypotheses of fact mentioned in the adjustment, if 
they find either hypothesis correct 

. What evidence may be submitted toa jury from which 
they may find a waiver of preliminary proofs. 

7. No part of a letter written as an offer of compromise ad- 

missible in evidence. 


N error to the Circuit Court of the United States 
for the District of Maryland. The opinion states 
the case. 

Mr. Justice Strone delivered the opinion of the 
court. 

The most important question in this case relates to 
the proper construction of the defendants’ policy of 
insurance. It is contended on their behalf that it cov- 
ered only the warehouse company’s interest in the 
goods contained in the warehouse. If this is the true 
meaning of the contract, the instruction given by the 
Circuit Court to the jury was erroneous. If, on the 
other hand, the policy covered the merchandise itself, 
and not merely the interest which the warehouse com- 
pany had therein, there is no just ground of complaint 
of the charge of the Circuit Judge. Blanket and 
floating policies are sometimes issued to factors or to 
warehousemen, intended only to cover margins unin- 
sured by other policies, or to cover nothing more than 
the limited interest which the factor or warehouseman 
may have in the property which he has in charge. In 
those cases, as in all others, the subject of the insur- 
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ance, its nature and its extent, are to be ascertained 
from the words of the contract which the parties have 
made. It is as true of policies of insurance as it is of 
other contracts, that, except when the language is am- 
biguous, the intention of the parties is to be gathered 
from the policies alone. There are cases in which re- 
sort may be had to parol evidence to ascertain the sub- 
ject insured, but they are cases of latent ambiguity. 
So, in the construction of other contracts, parol evi- 
dence is admissible to explain such ambiguities. In 
this particular the rule for the construction of all 
written contracts is the same. Lord Mansfield said 
long ago that courts are always reluctant to go out of a 
policy for evidence respecting its meaning. Loraine 
v. Tomlinson, Dougl. 564. And so are the authorities 
generally. Astor v. The Union Insurance Company, 
7 Cow. 202; Murray v. Hatch, 6 Mass. 465; Levy v. 
Merrill, 4 Greenl. 480; Baltimore Fire Ins. Co. v. Loney, 
20 Md. 36; Arnould on Insurance, 1316-17 and notes; 
Greenl. on Evidence, vol. 2, 377. It is no exception to 
the rule that when a policy is taken out expressly ** for 
or on account of the owner’”’ of the subject insured, 
or *‘on account of whomsoever it may concern,” evi- 
dence beyond the policy is received to show who are the 
owners or who were intended to be insured thereby. 
In such cases the words of the policy fail to designate 
the real party to the contract, and, therefore, unless 
resort is had to extrinsic evidence, there is no contract 
atall. Finney v. The Bedford Insurance Co., 8 Metc. 
348. 

Turning, then, to the policy issued to the plaintiff 
below, and construing it by the language used, the in- 
tention of the parties is plainly exhibited. Its words 
are, The Home Insurance Company “ insure Baltimore 
Warehouse Company against loss or damage by fire 
to the amount of twenty thousand dollars, on mer- 
chandise hazardous or extra hazardous, their own or 
held by them in trust, or in which they have an inter- 
est or liability, contained in” a certain described 
warehouse. There is nothing ambiguous in this de- 
scription of the subject insured. It is as broad as 
possible. The subject was merchandise stored or con- 
tained in a warehouse. It was not merely an interest 
in that merchandise. The merchandise of the ware- 
house company, owned by them, was covered, if any 
they had. So was any merchandise in the warehouse 
in which they had an interest or liability. And so 
was any merchandise which they held in trust. The 
description of the subject must be entirely changed 
before it can be held to mean what the insurers now 
contend it means. If, as they claim, only the interest 
which the warehouse company had in the merchandise 
deposited in their warehouse was intended to be in- 
sured, why was that interest described ,as the mer- 
chandise itself? Why not as the assured’s interest 
init? Throughout the policy, wherever the subject 
intended to be insured is spoken of, it is described, not 
as a partial interest, not as a mere lien for advances 
and charges upon the goods held in storage, but as the 
property itself, whatever might be the existing rights 
toit. Thus the insurance company covenanted to make 
good to the assured all such loss or damage not ex- 
ceeding the sum insured, as should happen by fire ‘‘ to 
the property as above specified.’’ What that specifica- 
tion was we have seen. The policy also contained a 
provision that in case of fire the ‘“‘ property ’’ destroyed 
might be replaced by similar ‘‘ property” of equal 
value and goodness. There are other like designations. 
Nowhere is any less interest in the goods insured al- 





luded to than the entire ownership. The words of 
the policy are not satisfied if their import be restrained 
as the plaintiff in error seeks to confine it. The parties 
to whom the policy was issued were warehouse-keepers, 
receiving from various persons cotton and other mer- 
chandise on deposit. They were empowered by their 
charter to receive bailments and to make charges 
against the bailors for handling, labor and custody. 
They were also authorized to make advances upon the 
goods deposited with them, and their charges, ex- 
penses, advances and commissions were made liens 
upon the property. They had, therefore, an interest 
in the merchandise deposited with them, which they 
might have caused to be specifically insured. It was 
also at their option to obtain insurance upon the entire 
interest in the merchandise, whether held by them or 
by the depositors. Nothing in their charter forbids such 
insurance. It is undoubtedly the law that wharfin- 
gers, warehousemen and commission merchants, hav- 
ing goods in their possession, may insure them in their 
own names, and in case of loss may recover the full 
amount of insurance, for the satisfaction of their own 
claims first, and hold the residue for the owners. 
Waters v. The Monarch Assurance Company, 5 Ellis & 
Blackburn, 870; London and Northwestern Railway 
Company v. Glyn, 1 Ellis & Ellis, Q. B. 652; De Forest 
v. Fulton Ins. Co., 1 Hall, 136; Siter v. Moritz, 13 Penn. 
St. 219. Such insurance is not unusual, even when not 
ordered by the owners of goods, and when so made it 
inures to their benefit. And such insurance, we must 
hold, the warehouse company sought and obtained 
by the policy of the plaintiff in error. The words 
‘“‘merchandise held in trust ’’ aptly describe the prop- 
erty of the depositors. The warehouse company held 
merchandise in trust for their customers, not, it is 
true, as technical trustees, but as trustees in the sense 
that the goods had been intrusted to them. They 
were not empowered by their charter to hold property 
under technical trusts cognizable only in equity. 
Hence, when they sought insurance of merchandise 
held by them in trust, it must have been intended of 
such as they held in trust, in a mercantile sense, goods 
intrusted to them by the legal owners. That such is 
the meaning of the words as used in this policy we 
cannot doubt. Andsuch has been held by courts of the 
highest authority to be the meaning of similar words 
in fire policies. In Waters v. The Monarch Fire and 
Life Assurance Company, above cited, the policy was 
issued to persons described as corn and flour factors, 
who were in fact flour merchants, warehousemen and 
wharfingers. It was on goods in their warehouses, 
and on goods in trust or on commission therein. The 
assured had in their warehouses goods belonging to 
their customers, deposited with them as warehouse- 
keepers, and on which they had alien for charges for 
cartage and warehouse rent, but no further interest of 
theirown. They made no charge to the customer for 
insurance, nor was the customer informed of the ex- 
istence of the policy. It was ruled that the goods 
were held in trust, within the meaning of the policy, 
and, there having been a destruction by fire, that the 
assured were entitled to recover their entire value, 
applying so much as necessary to cover their own in- 
terest, and holding the remainder as trustees for the 
owners. Lord Chief Justice Campbell] said: ‘‘ It was 
not intended to limit the policy to the personal inter- 
est of the plaintiff, for in this and all other floating 
policies the promise is to make good the damage to the 
goods.’’ A similar ruling was made in The London and 
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Northwestern Railway Company v. Glyn, supra. There 
the plaintiffs, who were common carriers, had obtained 
insurance of goods against fire, in a company of which 
the defendant was treasurer. The policy declared 
£15,000 to be insured ‘“‘on goods their (the plaintiffs) 
own and in trust as carriers’’ in a certain warehouse, 
and it was stipulated that the company were to be lia- 
ble to make good to the “‘ assured ”’ all loss which they, 
“the assured,” should suffer on the property therein 
particularized. In an action on the policy it was held 
that to the extent of £15,000, the whole value of the 
goods in the warehouse in the plaintiffs’ possession was 
insured by it,and not merely their interest in the goods; 
and that the plaintiffs would be regarded as trustees 
for the owners of the amount thus recovered, after 
deducting their charges as carriers. 

In opposition to this construction of the policy now 
before us, our attention has been called by the plain- 
tiffs in error to a provision in the charter of the wure- 
house company, and to the notice accompanying the 
receipts they gave for the merchandise delivered to 
them in storage. The tenth section of their charter, 
after requiring that the receipts, warrants, or ware- 
house certificates issued by the corporation for goods, 
wares and merchandise in their possession, should be 
signed by the president or vice-president and secretary 
and attested by the corporate seal, after requiring that 
copies of them should be registered, and declaring 
that they should be transferable by indorsement, 
enacted that every such receipt, warrant or warehouse 
certificate should contain on its faee a notice that the 
property mentioned therein was held by the corpora- 
tion as bailees only, and was not insured by the cor- 
poration. Accordingly all the warehouse receipts did 
contain such notices. But we are unable to perceive 
how these facts can have any bearing on the proper 
construction of the policy. The company was not pro- 
hibited by its charter from obtaining insurance to 
their full value, of the goods left with them in bail- 
ment. At most, the requirement of the charter was 
that they should not themselves become insurers. 
And the notice required to be given to the bailors 
meant no more than that neither the receiving of the 
goods nor the certificate of receipt amounted to a 
contract of insurance. It would be straining the lan- 
guage of the notice most unwarrantably, were we to 
treat it as amounting to an enagagement that the com- 
pany would not obtain insurance of the property from 
some corporation authorized to insure. 

Without pursuing this discussion further, we have 
said enough to vindicate our opinion that the policy 
upon which this suit was brought covered the mer- 
chandise held by the warehouse company on storage, 
and not merely the interest of the bailees in that 
property. It follows, necessarily, that there was double 
insurance. The policy issued to the warehouse com- 
pany and those obtained by the depositors of the mer- 
chandise covered the same property and they were for 
the benefit of the same owners. The persons assured 
were the same, for if the policies taken out by Hough, 
Clendenniu & Co. were upon their goods, notwith- 
standing the memorandum that the loss, if any, was 
payable to the Baltimore Warehouse Company, as may 
be conceded was the case, so was the policy now in 
suit. The insurers were liable, therefore, pro rata, 
each contributing proportionately. It follows that 
the plaintiffs in error have no reason to complain of 
the refusal of the court below to affirm their first and 
seventh points, and none to complain of the instruc- 








tions given to the jury respecting the extent to which 
the plaintiffs were entitled to recover, if they could re- 
cover at all. 

The next question presented by the record, which 
we propose to consider, is raised by the fourth, the 
seventh, eighth, and the ninth assignments of error. 
Those assignments complain of the affirmance of the 
plaintiffs’ fifth point, and of the disaffirmance of the 
defendants’ third, fourth and sixth. Beyond doubt it 
was a question for the jury whether furnishing pre- 
liminary proof of loss was waived by the defendants 
or by their authorized agent, if there was any evidence 
of waiver to be submitted to them. And we think 
there was such evidence. The defendants were an 
insurance company of the State of New York By 
the act of the Maryland legislature, which empowered 
them to do business in Maryland, the agent of the 
company was required to have authority ‘from the 
parent office or offices to settle losses without the in- 
terference of the officer or officers of the said parent 
office or offices.”” Mr. Coale was their agent, and 
clothed with such authority. He could, therefore, 
waive the presentation of preliminary proofs, and his 
waiver was binding on his principals. Franklin Fire 
Ins. Co. v. The Chicago Ice Co., 36 Md. 102. A waiver 
may be proved indirectly by circumstances as well as 
by direct testimony. If, after the time for presenting 
preliminary proofs had gone by, Mr. Coale acted and 
spoke as if they had been presented in season; if, while 
resisting the claim upon his company, he placed his 
objections entirely upon other grounds, and never 
alluded to any failure of the plaintiffs to exhibit pre- 
liminary proofs until those other grounds were ap- 
parently swept away; if, after making a payment for 
a loss of twenty-four bales of cotton, and after he was 
notified that the policy would be retained in order to 
assert afterward other claims upon it, he expressly 
waived another one of its conditions, for the purpose 
of giving to the plaintiffs a continuing right to bring 
a suit, the jury might well have inferred that the con- 
dition of giving nutice of the loss and making pre- 
liminary proof had been waived. Such conduct on 
his part was consistent with a conclusion that such a 
waiver had been made. It is difficult to account for it 
if there had been none. Yet all this evidence and 
more was before the jury. These assignments of error, 
therefore, cannot be sustained. 

The sixth assignment of error requires but a single 
remark. We do not see that the evidence warranted 
the hypothesis upon which the defendants’ second 
prayer was based, but if it did, it would be imperti- 
nent to the case. If the plaintiffs were mistaken in 
regard to their rights as against other insurers, such 
a mistake cannot affect their claim on the defendants’ 
policy. 

The tenth assignment has already been shown to be 
unfounded by what we have heretofore said. 

It remains only to notice some rulings of the Circuit 
Court in respect to offers of evidence. The court ad- 
mitted in evidence, notwithstanding objection by the 
defendants, several statements or plans of adjustment 
of the loss, made by an expert, and founded upon dif- 
ferent theories of the law. They were not admitted 
as evidence of the facts stated in them, or as obliga- 
tory upon the jury, but only for the purpose of assist- 
ing the jury in calculating the amount of liability of 
the defendants upon the several hypotheses of facts 
stated in them, and stated only hypothetically. It is 





impossible that the defendants could have been in- 
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jured by their reception, and without some such as- 
sistance no intelligent verdict could have been ren- 
dered. The jury was left free to accept either hy- 
pothesis, or reject them all. We think there was no 
error in admitting the calculations. 

Nor was there error in receiving the record of the 
suit of Hough, Clendennin & Co. v. The People’s Ins. 
Co., in the Maryland courts, under the circumstances 
of the case. The present parties had agreed to extend 
the time within which this suit might be brought until 
the decision of the questions involved in the suit of 
Hough, Clendennin & Co. The record of that suit, 
therefore, was evidence to show its termination. But 
if not, it was merely irrelevant, and it is not shown 
that it tended in the least to mislead the jury. A judg- 
ment is not to be reversed because evidence was ad- 
mitted at the trial which could have had no bearing 
upon the issue, unless it appears that it was misleading 
in its tendency. : 

The only remaining assignment of error is that the 
Circuit Court would not receive in evidence any part 
of a letter written by the president of the warehouse 
company to Mr. Coale, the defendant’s agent. The 
letter was an offer of compromise, and as such, upon 
well-recognized principles, it was inadmissible. And 
it contains no statement which can be separated from 
the offer and convey the idea which was in the 
writer’s mind. ‘The court was clearly right in reject- 
ing it. 

The judgment is affirmed. 

——__>__—_—- 
SENATUS CONSULTA. 

LACKSTONE says that the Romans entitled such 
acts as operated upon particular persons and pri- 
vate concerns senatus decreta, in contradistinction to 
senatus consulta, which regarded the whole commu- 
nity. (I, p. 86.) It would appear from the following 
authorities that there is no such distinction: Gaius 
says that Roman law consists of statutes, plebiscites, 
senatus-consults, constitutions of the emperors, edicts 
of magistrates authorized to issue them, and opinions 
of jurists. (I, sec. 2. See, also, Sanders’ Justinian 
{Am.ed.], p. 71.) He does not refer to senatus decreta, 
which he would have done had they operated upon 
particular persons and private concerns. He defines a 
senatus-consult to be that which the senate ordains and 
commands (Sanders’ Just., sec. 4, p. 72); and in section 
86, Book I, he calls a senatus-consult, passed on the 
proposition of the Emperor Hadrian, a statute (lex). 
Cicero says the civil Jaw consists of statutes, senatus- 
consults, precedents (rebus judicatis), opinions of 
jurists, edicts of magistrates, custom and equity. 
(Topic., sec. 5.) Senatus decretwm implies the matter, 

as opposed to the document senatus consultum. 

The senatus-consult of the earliest date now extant 
is the Senatus consultum de Bacchanalibus. Some 
scholars prefer to call it Epistola ad Tawranos, because 
it is not absolutely in the form of a senatus-consult, 
lacking the words quod verba fecit at the 
beginning of the decree. It was passed about the year 
186 B. C.; 568 U.C. The text can be found in Bruns’ 
“ Fontes Juris Romani Antiqui,” p. 105; in the ‘* Cor- 
pus Inscriptionum Latinarum”’ (ed. Mommsen), vol. 
1, p. 196, and in Wordsworth’s ‘‘ Fragments and Speci- 
mens of Early Latin ’’ (Oxford, 1871), p. 172. The text 
was obtained from athin piece of brass that had once 
been affixed to a wall. This brass was found in the 
year 1640 at the little village of Tivioli by some work- 





men who were digging the foundation of a house. It 
is now in the Imperial Museum of Vienna. The last 
senatus-consult affecting jus privatum was passed in the 
reign of Septimius Severus. Those passed in the reign 
of the emperors appear to have related principally to 
matters of private right. 

Under the kings the Roman senate did not possess 
the power of making laws; it was merely an advisory 
body. It claimed the right of canceling a decree 
passed by the comitia tributa, when the assembly ex- 
ceeded its power by violating existing obligations to- 
ward the gods or foreign states, or by overturning the 
constitution. The king submitted to the senate the 
proposals that were to be brought before the burgesses. 
Sulla withdrew the right of legislation from the magis- 
trates and the comitia and transferred it to the sen- 
ate. 

A senatus-consultum was passed and written down 
with the following formalities and in the following 
manner: At a meeting of the senate, the magistrate 
who summoned the meeting—generally one of the 
consuls—called the attention of the assembly to the 
matter that he wished to have made a law by begin- 
ning with the formula, Quod bonwm felix faustum for- 
tunatumque sit populo Romano Quiritium referrimus 
ad vos patres conscripti, etc. He was said to referre ad 
senatum, or senatum consulere, and in speaking he was 
said verba facere. If the matter were a simple one, he 
asked for a division upon it at once, without debate; 
but if any senator called out ‘‘ Consula,’’ he took the 
opinions (sententice) of allin order (gradatim), and by 
name, beginning, probably with the princeps senatus 
(i. e.. the man who had been in the senate the longest 
time), unless consules designati were present — an ex- 
ception introduced about B.C. 153. In the time of 
Varro (B.C. 116-27) the presiding officer might ask 
whom he chose first, but it was the custom to give the 
precedence of voting to the same senator throughout 
the year. (Suetonius, Caes. 21.) Then he took the 
opinions of the consulars — of those who had been pre- 
tors; of those who had been aediles, etc. They stood 
to give their opinions, which might be a long speech, 
as were the 5th and 7th Phillippics, but always ended 
with some such formula as Quod retulisti ad senatum 

de ea re ita censeo. They might go beyond the 
question under discussion, as Cato the Censor did 
when he ended every sententia certerum, with the 
words censeo delendam esse Carthaginwm, or as Cicero 
did in the 7th Phillippic — only the first three lines and 
the last seven words of which refer to the question 
proposed. If they choose, they might present a written 
form of a decree which they proposed; or they might 
propose one orally, as Cicero did in the 10th Phillippic, 
which he formally concludes by proposing that Brutus 
should be confirmed in the government of Macedonia. 
This phillippic was delivered at a meeting of the sen- 
ate, called by the consul Panca, who laid before them 
the question whether Brutus should be confirmed in 
his government of Macedonia. 2. Fufius Calerus, who 
opened the debate, proposed that he should be re- 
moved, and to him Cicero replied. 

At the end of a debate the president summed up and 
took a division on the different sententie in the order 
he thought right. All the senators, except the magis- 
trates, voted. The president called upon them with 
the formula qui hoc censetis illuc transiti, qui alia omnia 
in banc partum; somewhat after the manner of a divis- 
ion in the house of commons, If no sententia obtained 
a majority, they were put again until one did. After 
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the busi was ended the president dismissed the 
senate with the words nihil vos moramwr patres con- 
scripti. A sententia that obtained a majority, if no 
tribune interposed a veto, became a senatus consultum ; 
if there was a veto it was called senatus auctoritas. 
After the session the decree was written down in the 
presence of two or more witnesses, of Whom it was said 
scribendo adfuerunt. The names of the consuls stand 
first in the decree, then the date and place of holding 
the meeting, next, the names of the witnesses, then 
the question proposed and the name of the magistrate 
proposing. At the end the letter c. (censwere), was 
placed; at the end of an auctoritas the name of the tri- 
bune or tribunes who interposed sometimes, when no 
one interposed, the letters i. n. (intercessit nemo) are 
found at the end of a senatus consult. When written 
they were brought into erarium and placed under the 
care of the questors, and copies of them engraved on 
brass were put up in the public places and also sent 
into the provinces. Mommsen is of the opinion that 
the brass found at Tivioli was the one sent by the 





senate to the Teurani. {C. H. Truax. 
———_3___—— 
WHEN INFANT NOT BOUND BY DECREE OF 
COURT. 


N the case of O'Hara and wife v. MacConnell and 
another, assignees in bankruptcy of O’ Hara, decided 
by the United States Supreme Court at the present 
term, the facts were these: O’ Hara and wife conveyed 
certain real estate to one Harrison and one Fellerman 
in trust for the use of the wife, who was a minor. 
Subsequently O’Hara becoming a bankrupt, his as- 
signees in bankruptcy brought a bill to set aside the 
transfer of the real estate as in fraud of creditors. A 
subpoena was served upon O'Hara for himself and wife 
and upon one Barr, alleged to be the legal guardian 
of the wife. No other service was made, and no 
guardian ad litem appointed. There was no appear- 
ance and the bill was taken as confessed, and in com- 
pliance with the order .of the court a deed was ex- 
ecuted by O’Hara and wife and Barr conveying Sthe 
property. The wife, however, appealed from the de- 
cree. The court held, Mr. Justice Miiler delivering 
the opinion, that it is error, for which a decree in 
chancery will be reversed, to make such decree 
against a woman whom the bill shows to be both a 
minor and feme covert, with no appearance by her or 
for her, without appointing a guardian ad litem. They 
say it was the duty of the court, where the bill on its 
face showed that the party whose interest was the 
principal one to be affected by the decree, was both a 
minor and a feme covert, and that no one appeared for 
her in any manner to protect her interest, to have ap- 
pointed a guardian ad litem for that purpose. If nei- 
ther her husband nor he who is styled her guardian in 
the bill appeared to defend her interest, it was the 
more imperative that the court should have appointed 
some one to do it. There is no evidence in the record, 
except a statement in the bill, that Barr was her 
guardian. If he was not, then there was no one served 
with notice, whose legal duty it was to defend her. 
If he was her guardian, there is no evidence of the 
precise nature of his duties or power, as there are sey- 
eral classes of guardians. As to the particular prop- 
erty now in contest, she had a trustee in whom the 
title was vested for her use, and whose duty it would 
have been to/protect her interest in it; but strangely 
enough, he was not madeaparty. It was, therefore, 





error in the court to proceed toa decree without ap- 
pointing a guardian ad litem. 1 Daniell’s Chance. Prac- 
tice, 160, chap. 4, § 9; Coughlin’s Heirs v. Brents, 1 
McLean, 175; Lessee of Nelson v. Moore, 3 id. 321. 
The court further held, that where the object of the 
suit is to divest a feme covert or minor of an interest 
in real estate, the title of which is in a trustee for her 
use, the trust being an active one, it is error to decree 
against her without making the trustee a party to the 
suit, and also decided that the making of the convey- 
ance as ordered by the decree did not deprive the 
wife of the right of appeal. In regard to this they say. 
It is said that after making the deed which the court 
ordered, the appellant is bound by it and cannot now 
prosecute this appeal. The principle is unsound. 
The deed recites on its face that it is made under the 
order of the court. The parties must either have 
obeyed the order of the court or taken an appeal and 
given a supersedeas bond in asum so large that they 
were probably unable to do it. ‘In no instance within 
our knowledge,”’ says the court in Erwin v. Lowry, 7 
How. 184, ‘“‘has an appeal or writ of error been dis- 
missed on the assumption that a release of errors was 
implied from the fact that money or property had 
changed hands by force of the judgment or decree. 
If the judgment is reversed it is the duty of the court 
to restore the parties to their rights.’’ That was a 
case where the appellant received the money which by 
the decree he recovered of the appellee, and is, there- 
fore, a stronger case than the present, as_ ais action 
would seem to ratify the decree. It was also held, that 
neither a subsequent petition in the nature of a bill of 
review, nor any thing set up in the answer to such pe- 
tition, on which no action was had by the court, can 
prevent a party from appealing from the original de- 


cree. 
——_—¢—_____— 


MUNICIPAL CORPORATION —CHANGE IN 
CHARTER DOES NOT AFFECT 
EXISTING LIABILITIES. 


'),HE Supreme Court of the United States, in the re- 

cently decided case of Broughton, appellant, v. 
City of Pensacola, hold that a change in the charter of 
a municipal corporation, in whole or part, by an 
amendment of its provisions, or the substitution of a 
new charter in place of the old one, embracing sub- 
stantially the same corporators and the same territory, 
will not be deemed, in the absence of express legisla- 
tive declaration, to affect the identity of the cor- 
poration, or to relieve it from its previous liabilities, 
although different powers are possessed under the 
amended or new charter, and different officers ad- 
minister its affairs. 

In this case, which was an appeal from the Circuit 
Court of the United States for the Northern District 
of Florida, the facts were these: The city of Pensa- 
cola, Florida, an existing city corporation, was, by an 
act of the legislature of Florida, passed on the 3d of 
January, 1853, authorized to subscribe toward a rail- 
road enterprise. Such subscription was made and cor- 
porate bonds issued to meet it. By the constitution 
of Florida, adopted in 1868, it was provided that. the 
legislature should ‘establish a uniform system of 
county, town and municipal government.” In pursu- 
ance of this, the legislature, in 1868 and 1869, passed 
acts “‘to provide for the incorporation of cities and 
towns, and to establish a uniform system of municipal 
government,” and provided for the re-organization of 
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existing municipal corporations thereunder. The char- 
terof the city of Pensacola was surrendered, and at- 
tempts made to re-organize under these acts. These 
attempts failed, and subsequently a corporation was 
organized under the provisions having reference to the 
formation of a corporation where one did not previ- 
ously exist. The new corporation refused to provide 
for the interest upon the railroad aid bonds, claiming 
that these were issued by a corporation which no longer 
existed. A holder of the bonds filed a bill in equity, 
asking for a decree for the amount of the interest cou- 
pons held by him and due, and for the levy of a tax for 
their payment, etc. Upon demurrer, the court held 
that there was a continuation of the corporation of 
Pensacola with its original rights of property and ob- 
ligations, and not a new and distinct creation of cor- 
porate capacity and liability. It says that the principle 
which applies to a State would seem to be applicable to 
cases of this kind. Obligations contracted by its agents 
continue against the State, whatever changes may take 
place in its constitution of government. ‘“‘The new 
government,’’ says Wheaton, ‘‘succeeds to the fiscal 
rights and is bound to fulfill the fiscal obligations of 
the former government. It becomes entitled to the 
public domain and other property of the State, and is 
bound to pay its debts previously contracted.’’ Inter. 
Law, 30. So a change in the charter of a municipal 
corporation, in whole or part, by an amendment of its 
provisions, or the substitution of a new charter in 
place of the old one, should not be deemed, in the 
absence of express legislative declaration or otherwise, 
to affect the identity of the corporation or to relieve it 
from its previous liabilities. In conclusion, it held, 
the remedy of the plaintiff was not by a suit in equity, 
but by an action at law against the present corporation 
upon the coupons, and if judgment be recovered 
thereon and be not paid, then by mandamus upon its 
officers to compel them to raise the requisite funds for 
its payment in the manner prescribed by its charter. 
——__>___—_. 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN.* 
CONFLICT OF LAW. 


1. Removal to United States court contrary to statute 
of State: inswrance company.— Where an action com- 
menced in acourt of this State, against a foreign in- 
surance company, is in fact removed to a Federal court 
by petition for that purpose, in the name of such cor- 
poration, presented to the State court by its attorney 
of record, the statute (§1, chap. 64, of 1872) makes it 
the imperative duty of the Secretary of State to re- 
voke the company’s license; and this court must en- 
force that duty, if neglected, by mandamus, even 
though it should appear that such removal was pro- 
cured by a local agent or officer of the corporation not 
expressly authorized to apply for it, and without the 
knowledge and against the wishes of the principal 
officers of such corporation. State ex rel. Continental 
Ins. Co. v. Doyle, Secretary of State. 

2. Power of attorney to bind principal.—The attor- 
ney of a foreign insurance company appointed in this 
State pursuant to section 22, chapter 56, of 1870, stands 
here, for all the purposes of his appointment, for the 
corporation, and possessed (as between him and the 





* From abstracts furnished by O. N. Conover, Esq., State 
Reporter. 





State) of all its power in the disposition of process and 
control of the actions instituted thereby. Ib. 

8. Party in proceeding to revoke license.— As the 
statute requires the license of a foreign insurance com- 
pany, upon violation of its conditions, to be revoked 
without notice to the company. a mandamus to compel 
such revocation will be granted without requiring the 
company to be made a party to the suit. Ib. 

4. Discretion of courts as to mandamus.— Courta 
have discretion in issuing writs of mandamus in aid of 
private right, but not where the writ is invoked on 
behalf of the State, as a pure prerogative writ, in mat- 
ters publici juris. Ib. 


CONSTITUTIONAL LAW. 

1. Commitment to industrial school by administrative 
officers: Laws 1875, chapter 325, section 5.—The power 
conferred in terms by section 5, chapter 325, of 1875, 
upon certain officers, for the commitment of minors 
to industrial schools, is judicial, and cannot be exer- 
cised by mayors of cities (3 Wis. 805); and probably 
not by judges of courts of record at chambers (39 Wis. 
35); but any defect of jurisdiction in these will not 
affect the authority of courts under the act. Milwau- 
kee Industrial School v. Supervisors of Milwaukee. 

2. Statute not invalid.—The statute is not invalid 
because it authorizes children destitute by misfortune 
and children convicted of crime to be alike committed 
to industrial schools; especially as such commitment 
is subject to judicial discretion. Ib. 

3. Effect of failure to notify parent or guardian.— 
There being no provision in said act for service of pro- 
cess upon the parent or guardian, he is not precluded 
by acommitment under it (not made upon a convic- 
tion of the child for crime) from asserting any right to 
the custody and care of the child, which he may after- 
ward be able to establish; and if able to show that the 
disability or default on which the child’s commitment 
proceeded no longer exists, and that he is not other- 
wise unsuitable for the custody of the child, he will 
be entitled thereto, notwithstanding .such commit- 
ment. Ib. 

4. Commitment of pauper child not invalid.—The 
statute (which goes on the total failure of the parent 
to provide for the child) is not invalid on the ground 
that it invades any natural rights of parent and child; 
nor onthe ground that the commitment of the child 
to an industrial school as therein authorized is an im- 
prisonment without due process of law. Ib. 


CRIMINAL LAW. 


1. Verbal inaccuracy does not defeat right of appeal.— 
Judgment for a high crime cannot be sustained where 
the court has refused an important instruction asked 
for the accused, solely on the ground of verbal inaccu- 
racy; but it is the duty of the judge, in such a case, to 
correct the inaccuracy and give the instruction. State 
v. Wilner. 

2. Presumption as to insanity.— The rule, Semel furi- 
bundus, semper furibundus presumitur, does not apply 
to cases of occasional or intermittent insanity; but 
does apply to all cases of habitual or apparently con- 
firmed insanity, including every species of mental 
aberration or insane delusion. Where, therefore, there 
was evidence strongly tending to establish permanent 
delusion connected with and leading to the homicide 
for which defendant was indicted, it was error to 
refuse an instruction that ‘“‘when insanity is once 
proved to exist, it is presumed to exist until the pre- 
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sumption is overcome by contrary or repelling evi- 
dence.”’ Ib. 
DIVORCE, 

Alimony in: re-marriage.— On the husband’s appeal 
from a judgment of divorce in favor of the wife, which 
appears to have given all the appellant’s property to 
the respondent by way of alimony, it appearing that 
the respondent had married again before the time for 
appeal from the judgment had expired, and that her 
second husband was still living, this court denies her 
motion for an order on the appellant to pay her a sum 
sufficient to enable her to litigate the appeal. Coad v. 
Coad. 

EMINENT DOMAIN. 

1. Compensation necessary : highway taken for railroad. 
—It isthe settled law of this State, that under its con- 
stitution private property cannot be taken for public 
use without just compensation first made for it; and 
this protection extends to an adjacent owner’s fee in a 
common highway, against its use for the track of a 
railroad. Sherman vy. Mil., L. S. & Western R. R. Co. 

2. Law allowing property taken without compensation, 
invalid. —A provision in the charter of a railroad com- 
pany delegating the right of eminent domain, without 
providing for just compensation as a condition pre- 
cedent to the use of private property, would be void 
under the constitution. Ib. 

3. Liability for land taken without compensation.— 
Where a railroad company takes possession of land 
for which it is liable to make compensation, without 
the consent of the owner, and without having ascer- 
tained and paid the compensation under the process 
given by the statute, it is liableto an action of eject- 
ment, or to an action of trespass, in which the owner 
may recover the damages accruing before suit brought. 
but not permanent damages as for the taking of the 


land. Ib. 
INSURANCE. 


1. Fire policy : conditions in: gasoline.—The policy in- 
sured against fire a “three story brick, gravel roof, 
hotel building, occupied by the assured, and known as 
the ‘Tremont House,’ situated on lots 9 and 12,” etc. ; 
and it granted permission ‘to light the premises 
with gasoline,” but provided that no gasoline should 
be “stored on the premises.’’ Held, that the word 
“premises’’ means the building insured; and the 
assured was not prohibited from depositing gasoline, 
provided for use in the hotel in reasonable quantities, 
on his lots outside of the hotel. N. W. Mutual Life Ins. 
Co. v. Germania Fire Ins. Co. 

2. Waiver of condition after loss.—The policy required 
the gas-blower and generator to be at least thirty feet 
from the building. When the loss occurred, the gen- 
erator was in a vault about eight feet outside the outer 
wall of the building, and the gas-blower was in the 
basement of the building. With knowledge of these 
facts, defendant’s adjusting agent subsequently ob- 
jected to the proofs of loss furnished by the assured, 
merely on the ground that they were not made out in 
the form used by defendant, and sent him printed 
blanks for that purpose, which the assured, though not 
at any great expense, filled out and sent to him in 
compliance with his request. By the terms of the 
policy, the loss was not payable until sixty days after 
due proof thereof. Held, that the case is within the 
principle of Webster v. The Phenix Ins. Co., 36 Wis. 
67; and the breach of the policy in respect to the gas- 
blower and generator was waived. Ib. 

8. Loss payable to mortgagee: when whole amount 





payable.— The insurance runs to W. as the owner of 
the property ; but any loss is declared payable to plain. 
tiff and one H. “as their interests shall appear;’’ each 
of them holding a mortgage on the premises. When 
the action was brought, the amount due on W.’s mort- 
gage to plaintiff exceeded the amount of the policy, 
and W. and H. had assigned their interests to plaintiff, 
Held, that plaintiff is entitled to recover the whole loss, 
notwithstanding payments made to it by W. pendente 
lite, reducing his mortgage indebtedness to a smaller 
sum. Ib. 
JUDGMENT. 

1. Premature entry of, merely an irregularity.— The 
premature entry of a judgment, where the court has 
jurisdiction of the subject-matter and the parties, is 
merely an irregularity; and the judgment cannot be 
vacated on that ground, at a subsequent term. Pier vy. 
Amory. 

2. Service sby publication: jurisdiction.— Where ser- 
vice by publication, etc., is ordered, the statute pro- 
vides that ‘* personal service of a copy of the summons 
and complaint, out of the State, shall be equivalent to 
publication and deposit in the post-office.”’ Tay. Stats. 
1431, § 12. And where such personal service is made 
it supersedes the necessity, both of publication and 
mailing. Such a service is complete, at the latest, 
within six weeks after it is made; and thereafter the 
court has jurisdiction of the defendant so served. Ib. 


MARITIME LIEN. 

State laws giving, enforceable only in Federal cowrt.— 

Under the decisions of the Supreme Court of the United 

States, State laws may give certain maritime liens on 

domestic ships in home ports, which, however, can be 

enforced in rem only by the Federal courts. Weston 
v. Morse. 

MUNICIPAL CORPORATION. 


Assessment for street improvements.—It is the set- 
tled law of this State, under the provisions cf its con- 
stitution, that the legislature may authorize municipal 
corporations to levy special assessments upon the ad- 
joining lots for the improvement of highways within 
the municipality; and this rule applies to highways 
by water as well as to those by land. Johnson v. City of 
Milwaukee. 

PARTNERSHIP. 


1. Agreements between partners.— A clause ina co- 
partnership agreement, wherein each partner agrees not 
to transact on his individual account, within twenty 
miles of the village in which such copartnership is to 
do business, the kind of business for the transaction 
of which it is created, is unobjectionable. Fairbank 
v. Leary. 

2. Any number may form.— Any number of persous 
may lawfully form a copartnership to buy the produce 
of the country and sell merchandise at any specified 
place. Ib. 

8. Agreements against public policy.— If such corpo- 
ration is in fact formed (though not so expressed in the 
articles) for the purpose of preventing competition in 
the markets in which the firm may operate, and with 
the intention of keeping secret from the public the 
existence of the agreement, and if its existence is 
thus kept secret, and an appearance of competition 
between the parties maintained by them toward the 
public, such executed intention of secrecy and decep- 
tion taints the agreement itself, and renders it illegal 
and void. Ib. 
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BOOK NOTICES. 


Outlines of an International Code. David Dudley Field. 
Second edition. New York: Baker, Voorhis & Co. 
London: Trubner & Co. 1876. 

HE subject of International Law has long been a 
favorite one upon which to write treatises, and 

we have numerous elementary works laying down the 
principles which should govern nations in their inter- 
course with each other. Grotius, Puffendorf, Martens, 
Bynkershoek, Wolff and Vattel are names which are 
known wherever men study law as a science. All these 
writers, however, theorize and do not lay down rules 
which can be easily applied to cases actually arising. 
Until the publication of the work of Mr. Wheaton there 
was no practical treatise upon the subject, and since his 
work nothing has appeared that has been deemed wor- 
thy to take its place. It would, at first thought, seem 
strange that the questions arising from intercourse be- 
tween nations should be first successfully met and 
solved in this country, which, least of all civilized na- 
tions, had to do with other nations. Yet when we 
remember that this country is, in many respects, but 
an aggregation of nations, we readily understand why 
the subject of international law has obtained such im- 
portance here. We have all the elements necessary to 
encourage the growth of that branch of jurisprudence, 
which elements, previous to the adoption of the Federal 
constitution, had never existed together anywhere. 
First, we have a large number of States, each one, in 
many respects, an independent sovereignty. Second, 
these States, with a single exception, are governed by 
laws derived from one source. Third, the people of 
the various States speak one language, and the con- 
trolling portion of them are descended from the same 
ancestry. Fourth, and this is not the least important 
element, when we began our national life we were, so 
to speak, full grown. The people of which we had 
previously formed a part stood first among the powers 
of earth, and in all those circumstances and condi- 
tions which go to constitute what we call civilization, 
it had not been equaled by any people which had pre- 
ceded it. We had every advantage which experience 
could give, and were not embarrassed by rooted preju- 
dices or customs, or by the existence among us of any 
organization that was stronger than the State. Lastly, 
we possess tribunals where all the matters which may 
come into dispute under our system can be definitely 
settled, tribunals which have always possessed the con- 
fidence of the people, and which have, as a rule, been 
in a position to enforce their decisions. Thus much 
case law has grown up, and this kind of law, though 
not always regarded with the highest consideration, 
has the merit of beiug of great practical utility. Thus 
our jurists were early led, by necessity, to a considera- 
tion of many of the questions liable to arise under the 
law of nations, and the consequence has been that 
upon that subject our writers have taken a high posi- 
tion. 

The day of codes came on, and although this form 
of law has not met with universal acquiescence, it has 
at least reached a position from which it cannot be 
dislodged. Whatever may be its advantages or disad- 
vantages in respect to the law governing the every day 
acts of individuals, there can be no question that it is 
the only form into which the law of nations can be 
advantageously moulded. In fact, nearly all the law 
which exists and is acknowledged by nations, is that 
embodied in treaties, which is but a form of code law. 
But this law is very deficient, and we very frequently 





see difficulties arising from that imperfection. The 
volume which we have before us undertakes to cover 
all the ground that is covered not only by treaties, but 
by elementary writers as well. It was compiled by one 
who, although performing the duties incident to a 
large and important professional practice, has found 
time to aid in the preparation of many codes now in 
force as law in various parts of the world, and also to 
take part in the formation of an association whose in- 
fluence upon the law of nations has already been 
widely felt. The first edition of this Code is well 
known to the profession. Since its publication, how- 
ever, several events of importance have taken place in 
the history of international law which have rendered 
a new edition necessary. To those familiar with the 
first edition we need only say that this edition em- 
braces a larger scope, but follows the same plan. Any 
praise of the work from us is unnecessary. Mr. Field 
is so widely and favorably known in this department 
that any thing from him will be accepted with interest 
by all who make any pretensions to a knowledge of 
international law. 


An Introduction to the Principles of Morals and Legislation. 
By Jeremy Bentham, Esq., M. A., Bencher, of Lincoln’s 
Inn, and late of Queen’s College, Oxford. London: 
MeMillan & Co. 

The first edition of this work was printed in 1780, and 
published in 1789. The present edition is a re-print of 
**a new edition, corrected by the author,” and which 
was published in 1823. To those interested in the 
investigation of fundamental principles, independent 
and apart from precedent, the works of Bentham 
are always interesting. They are rather essays upon 
moral science than upon law; or, perhaps they may 
be said to be attempts to apply the principles of moral 
scieice, as elaborated by the thinker, to practical legis- 
lation. Many of the ideas advanced are valuable, and 
in the}time intervening since Bentham wrote, some 
of them have been accepted by those controlling the 
legislation of England. The present edition of this 
work is carefully printed, and will be acceptable to 
those who cultivate this class of literature. 


Supplement to Riddle’s Treatise on the Law and Practice of 
Supplementary Proceedings, adapted for use in all the 
States and Territories. By John F. Baker, author of a 
“Treatise on the Law of Manufacturing Corporations,” 
etc. New York: Diossy & Company, 1877. 

Every practitioner, in the States where the Code of 
Civil Procedure prevails, who has done any general 
business, has had occasion to institute supplementary 
proceedings. To the young man whois trying to build 
up a business this part of the legal field is always open, 
and there is, in the cities especially, as much to do 
therein as any one wishes. The business is not always 
over and above profitable, but frequently prizes are 
taken, and an active, intelligent person can usually 
reach sufficient results to encourage him to continue 
therein. Yet we have on this important subject but 
one treatise, namely, Mr. Riddle’s, to which this is a 
supplement. The supplement adds much to the origi- 
nal work, and renders it more useful to the practi- 
tioners of other States. Since the first work was pub- 
lished there has been but little change in the statute 
law of this State relating directly to these proceedings, 
but there have been changes in the statutes concerning 
other matters incidentally connected with them. Then 
the Federal bankrupt law has come into force, and 
there has been quite a number of decisions of moment 
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upon the subject published. The volume is an emi- 
nently practical one and one that is much needed, and 
must soon find its way into the library of every lawyer 
who uses books to guide him in his practice. The 
substance of the laws of other States is given, and 
there are many decisions from the reports of such 
States. The volume has a good index, and is well 


printed and bound. 
———> 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Friday, Decem- 
ber 22, 1876: 

Judgment affirmed, with costs — Denham v. Cornell; 
Strong v. City of Brooklyn; Hogan v. Mayor; Mc- 
Donald v. Mayor, etc.; Dolan v. Mayor, etc.; Whitney 
Arms Company v. Barlow.—- Judgment reversed and 
new trial granted, costs to abide event —Glacius v. 
Black; Sheridan v. Mayor, ete. —— Order affirmed, 
with costs — In the matter of petition of Besley; Peo- 
ple ex rel. Commissioners of Washington Park v. 
Banks.—— Judgment affirmed — Pickett v. People; 
Watson v. People.—— Order affirmed and judgment 
absolute for defendants, on stipulation, with costs — 
Conroy v. Mayor.— Motion for reargument denied, 
with $10 costs— Marsh v. Dodge.— Motion for re- 
argument denied, without costs — Duffany v. Furgu- 
son. 

The court adjourned sine die. 


—_——_- -> -—— 
NOTES. 


HE report of the Commissioner of the Bureau of 
Education upon the public libraries of the United 
States, their history, condition and management, makes 
a volume of nearly 1,200 pages, and seems to contain 
about every thing of interest concerning the various 
public libraries of the country, and many valuable arti- 
cles relating to collections of books. One of them, that 
upon Law Libraries, by Stephen B. Griswold, LL. B., 
Librarian of the Law Department of the New York 
State Library, will be found of peculiar interest to the 
legal profession. This article treats of the works that go 
to make up law libraries, of the State and county libra- 
ries, of the law associations, of the libraries of the law 
schools, and lastly, of some notable collections. Mr. 
Henry A. Homes, LL. D., Librarian of the New York 
State Library, contributes a valuable article upon State 
and territorial libraries, and also, one upon the history 
and condition of historical societies in the United 
States. Among other essays of practical importance 
are those upon catalogues and cataloguing by several 
hands, upon indexing periodical and miscellaneous 
literature by Prof. Robinson, of the University of 
Rochester, and upon the binding and preservation of 
books by A. R. Spofford, Librarian of Congress. 


The United States Circuit Court for the District of 
South Carolina, in the habeas corpus case of Ex parte 
Hayne and others, pass upon an interesting question of 
jurisdiction. The petitioners were the board of can- 
vassers of the State of South Carolina, and were com- 
mitted for contempt by the Supreme Court of that 
State, for not complying with its order directing them 
how to canvass the vote of the State. The Circuit 
Court held, that if the petitioners were in custody for 
disobedience of an order of a State court of competent 





jurisdiction, there was no power in the Federal court to 
release them. It is not sufficient to show that the 
order of commitment is erroneous, it must be abso- 
lutely void. It further held, however, that the pro- 
ceeding in the State court was beyond its power; that 
the canvassers were a part of the executive depart- 
ment of the government, and were in no wise subject 
to control as to what they should do after they had 
commenced to perform that duty to the judicial 
department, and that, as this was a general election, at 
which members of congress were to be elected, and 
electors for president and vice-president to be chosen, 
they were acting in a Federal capacity in pursuance of 
a law of the United States, and, therefore, if any one 
disturbed them in the exercise of their functions, they 
were entitled to the protection of the courts of the 
United States. 

Turkey has a new constitution, wherein is granted 
to the people all the rights usually belonging to civil- 
ized communities. There is a complete severance of 
the judicial, legislative and executive functions. The 
legislature is to consist of two chambers — a chamber 
of deputies and asenate. They will receive messages 
from the sultan, and have freedom of voting and 
expressing opinions. The system of imperative man- 
date is prohibited. The initiative of framing laws 
belongs to the ministers and chamber of deputies. 
Laws submitted by the chamber of deputies, and 
revised by the senate, require the imperial sanction. 
The senate can reject laws contrary to the constitu- 
tion. Judges and functionaries are irremovable. A 
court of accounts, which is irremovable except by a 
vote of the chamber of deputies, will annually present 
to the chamber a complete financial account. Pro- 
vincial administration will be on the broadest basis of 
decentralization. General and municipal councils are 
to be formed by election. Finally, the constitution is 
only to be modified by the votes of both chambers and 
the sanction of the sultan. Deputies shall be elected 
by secret ballot, and senators appointed for life by the 
sultan. 

The Orphans’ Court of Philadelphia, in the case of 
Will of Margaret Mealey, recently decided that it is not 
necessary that the subscribing witnesses to a will 
should see the testator make his signature; that it is 
not necessary that a will should be read to a blind tes- 
tator in the presence of the subscribing witnesses, and 
that undue influence should be such as acts upon the 
mind of the testator in the very act of making the tes- 
tament.— The Supreme Court of Michigan, in the 
recent case of Smith v. Evart Booming Company, define 
a ‘‘ purpresture’’ as an inclosure, by a private party, of a 
part of that which belongs to, and ought to be open 
and free to the enjoyment of the public. They say, 
however, that it is not necessarily a nuisance, although, 
as a rule, it is unlawful and may be abated even though 
it may not, at the time, be an inconvenience to the 
public. But there are cases where a purpresture may 
not be unlawful. In the case mentioned, the obstruc- 
tion was the erection of booms upon a navigable stream, 
by an incorporated booming company, and the court 
said, that even if the appropriation of a part of a stream 
for booms be a public injury, unless the appropriation 
be unreasonable, the public will be deemed to have 
waived their right to complain by the enactment of 
laws permitting the forming of booming companies, 
aud providing for their regulation. 
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examination of candidates for English | “bar, sey verity 
... i 

extraordinary insurance case 
exchanges - 
extradition : 

novel casesin.. . 

relations w ith England as to. 
* falsification " of wine a crime. 











farmers and lawyers, number of. in cong 32 
female lawyers not favored in Minnesota........... 268 
Field’s International Code ...............-054 seecee 300 
fixtures . 000. s00e-se0nes 348 | 
Florida, The, rights of ‘captors +! 80 
III a6 vaccnevcendeccevoatsenaconnes ... 400 
Fullerton’s manner of. cross-examining witness ... 232 | 
Sis <dtknapaied decbsesecerecdusccecssesse snedcovences 348 
government: 

SE ccecccasccscascececscosess seccececs 316 

DE 2c. sege  sexdagenacuseas es 
Grand Rapids, Michigan, property “owners in, an- 

DEE -Meekanhetess cttddnsanecceces 146 anccus ..» 416 

Grant v. Wyhhe. ......ceccceeee coees : 
hanging, nice point. hinwieey eendeed 


Hindoo law 
impertinence to witnes 
Dn 06 sseantshindqncwe one 
Indian code of civil procedure. 
Ingham, James Taylor 
insanity, defense of........ 








interest, rate of, in Connecticut a2 
interesting decisions ....... oxaman ame dtccseenees Se 
TIL 80.5, n6ndccasccecceceseccvesncsevesnce 432 


—* Freedman appetates | to succeed Judge Mo- 
ne : : ‘ 
John Stewart. 
journalistic troubles............ 
Judge Cowen... 
Judge Green, caution of . 
judicial integrity. eben 
juror, novel excuse of..... 














justices’ court, question of prac tice in, decided ..... 
lawyers: 
dangerous to call names...... ...... ...-.005. a | 
definition of.. eeneene 124 
in England and Wales.... 220 
in house of commons..... 220 
lawyers and farmers, number of, in congress. 82 | 
Levi Hubbell, death of ... 2... 6... ccc eee e aces 416 


licensee or volunteer, killing of, 
DEE cccccccccsces scasccceseccessse 
NN TTT 
legal anecdotes .......... 
legal education, bequest to 
Litchfield law school 
lost articles . 
McAllister, Judge. and the Chic ago Bar Association, 347 
I 0 cnc cidess bate Coecnehoniee caneeeed é 
mistaken identity.... 
Mitford’s Pleadings 


by ‘railway com- 
33 
















Dintids <ten®. d0dcenaese 
Moses, claim of, to judegship « 
N. St. John Green.. we 
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Notes — continued. 


New Zealand jurist 
Otto’s Reports.............. ena 
Oxfordmen as cabinet ministers. 
Parliament, work of. . ‘ 
partnership agreement, funny.. 
post-dated check 

promissory note bought before maturity pdaledaten:wus 
purpresture, what is én ae 

railroad corporations, taxing eseedawde 
railway company, discrimination by. 
railway company, novel action agains st. 
Kiddle’s supplementary proceedings, supplement to, 
Gave cede. ctaues dasapese « 'eethons’ ane 2385 
receiver, action in one e court against one, ‘appointed 








DLs cticctneeueiss ats 50K o6s- ttdduennnne 00 

salary of officer in hands of disbursing agent, non-lia- 
bility of, to attachment.......... 1. ccs eseeeees 400 
Terr 187 


Scotch ne¥ spaper editions, condition of.. 
sharp repartee .. — 

Sir Phillip Francis 
soldier etiquette 





solicitor, personating a........ 300 
South Carolina camvassers.... 6... 6. ccc cece cees eee 448 
Spanish constitution, construe tion of . Bb 


Spears as a writer on constitutional law. 
State Bar Association ‘ 
State Ur iversity of Wi isconsin, 
law department of. 4 “ 
street car, injury to passenger on. S8 020s see 
suicide, action for preventing ................ 
claim against estate of 
Sunday laws.. ‘ 
suspended settlement..... 
syllabus, what it should contain. 
syllabi, the. 





.. 16, 19, 64, 
change in course of 








Taft, Attorney- General....... ........ 

Texas courts, order in.............--++45- 

PD cea cides Gonsreggee genes bees Sreses 5 
Turkey's new constitution... 4x5 
usurious PAPEL... 2. cee cece eee e ence eee «ee. 400 
Vacancies in office. .......00..-.00..e0 eee eees --- 415 
Virginia, ¢ onstitutional amendments in, adopted 400 
Vistula, judicial reforms in....... ce a amaceed ve Ay 
voluntary executioners ... ...........0 ceeece cece eee 188 
Warsaw, constitution of judic ial bench at ze 
Washburn on Real Property...... ot eaGannes so 
Washington Law Reyister B15 
Westminster, jurors required at. dCi Rabe dowe we 316 


wills, regard due to..... 
Winslow, whereabouts of 
witcheraft . . 
woman suffrage..... 
women, right of, to prac tice medicine. 
wreck commission... ; 
Notes of Cases: 
adultery, charging married woman with, not acition- 
able per se.. ‘ icenaenee ae 
arrest, killing police e officer while ‘making. — 
assault and battery during coverture, action 
after divorce aay xe 
assigument for benefit of cre sditors.... ebeas 
author, reaching money due, from publishers aanoun Oe 
baggage, liability of persons taking charge of same, 








for, 





35 
bank, right of, to buy notes. 51 
bill of lading, no clause in, as to disc harging vessel, 19 


building, how far owner of, liable for injury occur- 
ring through want of repair.... 3 
carrier, liability of 









[| pee 

vis major... ous wot 
certificate of bank stock, transfer of......... dl 
chattel mortgage, validity of, stipulation in. 51 
city, liability of, for servants’ acts..................+- Bly 
civil damage law............ a) 


compulsory reference. 
contract made on Sunday 
contributory negligence... 














convicting person of defec tive underst tanding.. 207 
copyright. Mis ADEAIED Bins. Chedneeseensecee te lll 
corporate stock, “dividend ‘upon pasencceseenetone 51 
corporation, liability of defunct.............. 6.2.00 83 
counterfeit notes, payment ip... ..........-.06. ..-. 383 
creditors, assignment for benefit of.................+ 367 
GURRRIIE, TRTREEG «. occce. veseccccccccccoss 67 
debtors in Pennsylvapia.. 335 
deed, lien on, for unpaid pure has 287 








distinguished guests, hospitalities to, ot corpora- 
CD ccne  <eewenes 
dividend upon ec orporate ‘stock 
dividends upon past earnings of Sepenenees.. 
GD isccass. sedaxan teense <ancoreces 
evidence, cross-examination of epee oper rer 
Federal homestead act F 
homestead act, Federal 
identification of person 





1 
liability _ so 


at bank, 


PE cncnckded  SAmeh< steed. Dwdtsancdenee . 383 
incorporation of religious societies. ...............++ 319 
innkeeper, Hability OF .....2... secsesssccsece cocscces 19 
insanity, when pens as defense, prosecution si 

Must SHOW SaAMIty .... ..2.c.crcccccccsvcccscccscccsess 7 
insurance: 


over-valuation of property .............0-+ ceceeee 
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Notes of cases — continued. PAGE. 
insurance policy against suicide ...... 

policy for benefit WE WINE cecctccccccsascns 
legislative act, constitutionality of 
libel in rem not maintainable for services in rafting 









PR cncegtm cantanceagas Acdaaeaeseies- scceindicecnen .. 319 
penal , competency of, to testify .. ........... PS 
mail carriers, liability of, to arrest ......... lll 
mandamus to governor of State.... 51 
minister, slandering ............. Ee oe» 223 
CORNED TMNT a oo oc ccvevcccccceszcncvgs c0esees 67 
negotiable note, privileged character of, does not 

SN IID on. can cacaauseecamedqumennenes 366 
a. RIED ebidecasccdviicrececdeen shenundees 8&3 
ITE 335 
police officer killing, while making arrest ..... ..... 159 
prisoner, examination of, on his own behalf .... .. 435 
I DIRK 0.0'< 506. cocknedeunddcnaceneseenseecesees 67 
rrr A actienencadabenaemee Ri 
railway company : 

liability of, as to children ..............ceesee- eee 335 

liability of, for killing person .............. .. coe BE 

ESS ES RES LEE OAT 403 
railway passenger getting ‘off at intermediate station, 143 
religious societies, incorporation of ..... ......... «. 319 | 
CRO IED. hvnescccdnce deaccess ceecs saceeses 67 
repairing river banks ..... .....ss.sceeceee eens cece sees 239 
riparian proprietors, use of stream rer cn 
river banks, repairing..............s00. sceces evcncceee 239 
= are rere re - 
spiritualism not an incentive to suicide ......... 203, 303 
State officer. right to maintain action against ....... 335 
Sunday, Contract Made OM ....0ccccccrscscccecece osee lil 
taxes, when become a lien .. ... .....60 csccescoes . B 
telegraphic messages, liability of collector of ....... 159 
Ore Ri 
transferee of negotiable | paper, rights OPE 67 
usurious interest Laer on execution without collu- 

GE 6. oi dacnadccndscea seas cecececcsosqushees o. sonneees 435 
WIE vine dnanscnncnd ponnens sacs ancenassbneetensethe: Dis 75 

on town indebtedness ...............0++ Sebo ennen -- 175 

Notes of English cases: 

Gureteds, MaDe OF .nccccc zcocces sosccseccece secscees 235 
© Batate,” monming Of WEG... ..ccccocss secesesscves 341 
fixtures; nuisance; unborn child............ veekeaeee 137 
infants, agreement to refer.... .. .....c00 socces cece 170 
liability of carrier of passengers for luggage 341 
mortgage and trust estate é 
IIE 6 c:0s:0:680> 20eddce .660 


Alber CIE. 02 cvcccccccccecsescscccses § 


Obituary: 
AbommnGad F.. FUE .cccescccesecssccceseson ¢ 
Allen Taylor Caperton ............... oo 
Charles Condict... 
Charles E. Delong.. 


Charles Moran............. 
Claudius L. Monell............ 
E. H. Sanderson ............-s00 


















Obituary — continued. 
Bs Bis VORB. 5 kccedecicdecs 
James Whiteside....... 

John Lonmer Graham . ...... 
John Manson Bixby... ....... 
John Raymond ...... ses 
John Stuart ..... 
John Taylor Coleridge .. 
I Ns 5k 6. Seeences 








John Young ith tewadaapeden 

Joseph R. U nderwood oe 

Levi Hubbell . saenebes- « 4d6cneaes 

Michael C. Kerr...... btiemtadaers we ae - 

Nathan — ae S00eenecee s408 K6asbsoneed-~ aes. ee 

—S fo eee . B15 

Thomas Die — “Archibald ‘én . 348 

Walter H. Lowin.......... betehenteagawe sednsdee eeeeee BOB 

William R. Bristol .... .. 

ER cr cxdcevcdiassdeascnns 
RR eee naechiale 





Partnership, dissolution of, what notice of, sufficient to 
PURGE TORII BOTUE 6 occ onic scsacesnesey ceo ssememen 
Principles of eppepeaeey law | one dills of ex- 
change..... canes saa 
ieee GONE. 5 o.s 5000s .z.saderacc, aemecsvenateeee 167 
Promissory notes, agency and execution of authority in, 103 
Proximate cause, ef caused by fear of dog........... 1 
Punctuality of railroad corporations............ ...... -. 74 


Railway companies, punctuality of... ................. 74 
Railway passengers and unseen conditions on tickets 


and receipts... ... ... 2 ade thoes DS Riel. ema eaiaaa ae 233 
I Gin 6 <cnicine. 00, bun eedsseonnens 218 
Reform and codification of the law of nations.....- 170, 315 
Mocneties GOON 2056. o000065.+006006609064000000006000s00 
Spanish gov ernment, severe against ceric By 
Specific performance ....... Sidodsennass » vensesdonteabemes 
State Bar Association. ................ ctven 

constitution and by-laws Of... .........eeeeee. seseeeee Bt] 
Successful lawyers... . .........see- $64 s0eeeeee 
Suretyship and guaranty ...............cseseeeeee on 
Sweden, administration of justice in ................ 





| Taxation of lands owned by municipality ............... 388 


TURBOS, WOW DOCOMO D MOM. 60 606cc covcccsseccceseess soce. 
PR LEE octane s avdssaechanaaenonctea Manes anes ae 
Tickets and receipts, unseen conditions on.......... ..- 233 
Tes WHE WHINE, cnc cccsene 00. 4g 6ennenedsoncenenuaee 388 


Treaties by government with Indians within State 
ED dna ssccccisccécnccncesgeces Sakenesends On ~ 





United States Supreme Court decisions.... 327, 338, a4 356 
Unseen conditions on tickets and receipts . 23 
Usury, penalty and its results.............. ss... 46 
Wetherell, anecdote of'......... 6660s annddestbacdedeenene 
Wife-beating, novel reason Ws ics raaee 
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Aoknowledgment: PAGE. 
before notary public (Nat. Bank. Reg.)............... 186 
official certificate of, by married woman, conclusive 

Ge icdacnccscaccccspussened. taeke paanee de ¥aes 


(see Bankruptcy.) 
Administration: 
appointment of debtor of intestate administrator ; 
debt conditionally due ; liability of administrator 
OB GIIOME CRS). cc csccccccccscccccsece conccescccesocs 
Agency: 
broker making sold note “on account of,” foreign 
principal; personal liability of broker; sale of 
goods (Eng * 
employment. by agent ‘of sub- agent; liability of prin- 
cipal to sub-agent (Ohio) 


liability of agent to prince Set COMB oe 60. cccccce 77 
revocation, constructive notice of; hind question 
(Ct. App.). . 
when adine ipal ‘chargeable with know ledge of (Nat. 
Ns PIED. noc cccknssanwaesstassendsetsbasaenns O06 186 
Agent: 
act of, for his own profit (Penn.)..  ......-...+25 sees 
adjoining land owners, liability of; liability of prin- 
cipal for breach of duty intrusted to agent; prin- 
pal and agent or contractor (E. B-) hackeeibiniaiannens 
lidbility of principal to (Penn.).. 
making contract in his own name; rights and duties 
OF parties (FORM) 262.0000 scccocccosccocces ccs 297 
(see Agency.) 
Appeal: 
order of arrest ; what will not be sostened on =. 
App.) 


“(see ‘Master and ‘Servant ; Practice. “y 
Arbitration: 
award to be binding must be unanimous; dissension 
among arbitrators; when agreement to submission 
will not be enforced (Ind.) 
Arbitration clause: 
collateral and distinct covenants; construction of 
covenants; covenant to pay compensation, the 
amount to be referred to arbitration (Eng.).......- 1 
(see Practice.) 


Arrest: 
offense less than felony (Eng.) .............+. ° 
(see Criminal Law.) 
Arrest and bail: 
broker selling exchange; what circumstances au- 
thorize, for fraud (Ct. App.) 
Assignment: 
open account, account against bankrupt (Nat. Bank. 
Gi ca deta teddisncbtrhdcm ieee 186 
(see Bankruptcy. ) 
Assignment for benefit of creditors 
failure to file schedule does not manatee (Ct. 


BOD Jaccccccrce ccscce + ssccesesocecse -000ssesssesece 
(see Bankruptcy.) 
Attorney-general: 
has discretion to bring quo warranto (Ct. App.)...... 391 
Bailment: 


condition indorsed on ticket, “See Back;” deposit 
of pengerty in cloak-room of railway ‘company ; 
CRE Dic.cce astctesscdeseakiditbed, bbe cmiennes 
construction of contract; measure of damages ; 
pledge of stock to secure loan; return of pledged 


stock ; rights of parties (Ohio)......... c.e.cecesees 413 
duties of bailor and bailee (Penn.)........ ... «2.2.5. 
note indorsed for collection and credit (Penn.)...... 297 
SED icediendascsucaneGebanis jaebddameincses 297 

Banking: 


banker and customer; forged instrument; money 
had and received; payment of crossed check to 
wrong bankers ; ratification PS 

Violation by bank of statute regulating national 
apes no defense to action on note held oy bank on 
SU 200n00 6ndonssnnsegechesee- s6anerebbabeadeanesas 

Bankruptcy : 

acknowledgment before notary one (Nat. Bank. 

WED So .cGankies: ask cdtncecuabc Rinaredemk duets 186, 





Bankruptcy — continued. PAGE. 
action to set aside discharge (Nat. Bank. Reg.)...... 187 
agent, when principal charged with knowledge *. 

COs Ws SUD a sadsasddcacceoccensdons sxnannea 1 
assignee (Nat. ee. Reg.).. 296 
assignment of open account ‘against bankrupt (Nat. 

OO FO re ees 

under State laws void Nat. Bank. Keg.) vienascedes = 


attachment (Nat. 
bankrupt sescvntinda a Toad for want of actual — 


MOCIOS BO CHOTOTD CIID) oc ccssccicsc. ce-secscvccecses 344 
bankrupt willfully preventing notice (Ohio)......... oH 
chattel mortgage, when valid (Nat. Bank. Reg.)..232, 296 
composition, what creditors may not vote as to pre- 

ms tion ; secret benefit to creditor (Nat. a. ‘ 

PRETO IEEE .. 186 

contlinathanad law exemption (Nat. Bank. Reg.)..... 232 
SS not liable to compulsory (Nat. Bank. 

i sccaksccdancacecsadenacdate aaamaedaceed 186 

duty as to collateral security (Nat. Bank. Reg.).. 296 


—- when he may prove his debt (Nat. Bank. 


Reg.) 
deposition, averments referred in; altered one must 
1 


be resworn to (Nat. Bank Reg. .). Fa siaardain 7 
discharge, time to apply for (Nat, Bank. Reg. bpabihata 7 
discharge of bankrupt not impeachable collateraliy ° 

GE ab tasacccspcscagassacsannds. 660 aniek ctade baal 344 
exemption out of  Dartnerships stock not allowed 

eS a eae oo - 147 
fraud, goods batons by (Nat. Bank. Reg.).... ..... 187 
fruit of husband's dealing with wife's property 

Ci DNR 6, as.  asdeceskensenbensanramenie 187 


injunction, at me it becomes eee = Saas. 


Og.).. 
insurance (Nat. Bank. Reg ro nig cece ete | 296 
jurisdiction as to alien pow hs (Wat. Bank. - we 297 
when —— without, sustained ( wed 
A NN, hin cht 0h100-an- 640k ened eas eenonsamned 
lease, when assignee liable upon bankrupt’s; oon 8 
trial (Nat. Ban 
limitations, statute o 


(Nat. Bank. Reg.) Im : : 187 


mortgazeo, when valid (Nat. Bank. Reg.)............ 233 
partner, return of goods obtained or ee of, re- 
qeveny of property transferred by one (Nat. Bank. wr 
<S EES ip g rene ie Hie 
practice (Nat, RO erry ra 297 
proceedings not impracticable, collaterally ones. 344 
| withdrawal of (Nat. Bank. Reg.)......... ..... 1-7 
GO: CE Ts BE ids 6s cnec nesn0tesasecs ls7 
set-off, when allowable (Nat, Bank. Reg.)............ 283 
statutory construction (Nat. Bank. Keg.)............. bat) 


State laws not abrogated by Federal statute (Pa.) ... 2938 
stockholder of insurance company, liability of (Nat. 


th: Sho snncepane secieiin 24: bade n eben. cedwaus 187 
taxation of bankrupt funds (Nat. Bank. Reg.)....... 187 
title vested in trustee under State insolvent law, 

not diverted by discharge in bankruptcy (Md.).. 78 
usury. when right to raise defense of, barred (Nat. 

i MEE sand encdesdueedducnean doemehessteheleeda 233 


Bill of lading: 
copsignor and consignee; equitable assignment of, 
right to recover against women person for deten- 
SE 2 SI OD GI p..nics 0tker0s coberts: Oncasenenies 895 
Bills and notes: 
alteration; assignment by creditor; guaranty to 
sureties; interest on contingent debt; — = 
contingent notes; statute of frauds (Mich.).. 
Bona fide holder: 


hy is not (Penn.).. 066.0000066000000. o00ce0eennnens HEE 
when discharged (Penn.)............ 4 senssenosas weak 
liability of ; sale of goods (Eng.).. jeassenecusec 
Carrier: 

a of gone common carrier; liability of ship-owner . 

GD 66.6.0. ndo 50000000 t666c0eseeseeseess 603eseenedss 
OE PERDUE ORB) sch csedccccssnscsncescccoens 5s os 

(see Passenger.) 
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Certiorari: PAGE. 
futile proceeding; limitation of time for bringing 
proceedings ; where judgment not _Lnemapees on (Ct. 
DED S04 gaNeadacageienave Snesedadeeseurnee SBheawuS< -o. 812 
Check : 


alteration of date; materiality (Eng.) ............... . 
Civil damage act: 
i not severable; evidence ; joint tort feasors 
gegeratety liable; liability for assisting to cause 
n 


itual intoxication (Ohio) ... 2... ...........5 eee 282 
Coal c eee : 
OE Gy GPOUELD cccccscccccsccs cee eeeeee cesceese -- 202 


Collision : 


contributory negligence; improper navigation; 


third — rater O6h. «ie Seoaes 31 
light; ship astern; speed (Eng.) ...............-e00. 198 
Common carrier: 
(see Carrier.) 
Common schools : 
trustee may hire teacher for period beyond his offi- 
SND GC UII cacccncscccncesdstvesecscecsdeessa 312 


Composition : 
presumption; what creditor may not vote as to; 
secret benefit to creditor (Nat. Bank. Reg.)... .... 186 
(see Bankruptcy.) 
Conflict of laws : 
discretion of courts as to mandamus; insurance 
company; party in proceeding to revoke license; 
ower of attorney to bind principal; removal to 
Tnited States court; contrary to statute of State 
(Wis.) 
Constables : 
(see Sheriffs.) 
Constitutional law: 
amendatory statute; construction of statute; stat- 
ute affecting municipal contracts ; statute impair- 
ing obligation of contracts (Obio)... 
commitment of pauper child not invalid ; commit- 
ment to industrial school by administrative offi- 
cers; Laws 1875, chapter 325, section 5; effect of 
failure to notify parent or guardian ; statute not 
ILD  sdacakecécee:aae4a0 os aonte 445 
taxation of coal companies ‘and national banks 
iccbank theiesdabannces chdek1enioed atateetares 202 
Contract : 
agreement to devise land for services; considera- 
tion; implied presumption; presents not wages; 
rebutting presumption; relationship (Penn.)...... 331 
bonds, agreement for sale of; failure to perform ; 
tender of performance ; waiver (Ct. App.) ......... 38 
charter of vessel; rights of parties’ sub-charter; 
separate agreement as to one matter, executed at 
same time, one agreement (Ct. App.) ......... ~-. 8 
construction of ; to employ agent (Eug.).... ....... 265 
for personal service ; measure of damages (Ct. App.), 295 
not to oppose divorce; to pay money invalid (Penn.), 15 
IID 65.0. 000.5606 640008 .dcadetdeacsaneneeneed 
sale, when time essence of (Ohio) ................-- 250 
what necessary to recover for breach of contract oll 
PS. I hstins desis dicen nsccacencess 
(see Mercantile Contract.) 


Corporation : 
action to recover subscription for stock: when 
stockholder estopped from denying inc pceenapen 


te NS dui Keamen- dedne dhe +a btabs Seekvenncos . 390 
burial society, membership of (Penn.)....... .....- vii 
not Sable to compulsory bankruptcy (Nat. Bank. 

DED io nik Kade NaditeetnGes +. ha skeneesegeennes 5 


stoe Khoiders of corporations doing business after 
ae of charter not liable as paren (Ct. 





_ 





MAD «0 cccccsccese ses soesccese sccncccessoce o-neses 
(see ‘Bankrupte y. ) 
Costs: 
in action triable in pestte e's court when Suiguenth is 
DOS GR GOP GLE, BOD) .ncccecseee coccscccescese 12 
Counter-claim : 
contract debt cannot be set up as in action for tort 
SE IG cs dnCeR c0scheaee vcesontenesagnsaveces sean 29 | 
County : 
account of sheriff for receiving, boarding and dis- | 
charging persons convicted of violating city ordi- | 
nance, etc., a county charge (Ct. App.) ........ nee. 426 | 
Covenant: | 
ID ona cts deandoenpacacenncconsans 198 | 
conveyance to another at request of vendee; evi- 
dence of lost written contract; eviction, when 
barred ; performance of (Ohio) .. ............-..... 282 
Criminal law: 
dog not subject SR GO 6. :0'506000006500008 250 


homicide ; premeditation ; what — ore hom- 
cide (Penn. Detendudehe s6antdiecinncn 

larceny, dog not subject of (Ohio) . 

presumption as to insanity ; verbal. inaccuracy does 





not defeat right to appeal | 5 
“— of imprisonment after conviction and sentence 
i AE ca eauncdctiicces piadeae ideale jettnetendade 100 
Damages: 


costs of consequent litigation; measure of, for 


breach of contract; proximate cause (Eng.).... 
failure to transmit telegraphic message ; message ‘in 
cipher; remoteness (ENG.).......++20--00 eee eee eens 198 





Deaf-mute : PAGE. 
incapacity to anGeeiene proceedings at trial for 
UP CUD inee Kacesdcta6sns n0cesdndudicns. c0085s6be 1 
Deed: 


construction of; covenant against incumbrances; 
when broken (Ohio)... .. 
disclaimer not (Mich.) 
mistake in; substitution of new (Pa.)........ 
Defamation: 
privilege of witness; slander (Eng.) .... ............. 414 
Deposition : 
altered one must be resworn to; averments required 
I, SE cc casual  abnaupigmedades « dimanes 187 
(see Bankruptcy.) 






Discharge: 
time to apply for (Nat. Bank. Reg.)................ .. 187 
Divorce: 


alimony in; assaulting wife after; re-marriage 


(Wis.) . b CbNdeei sdeSsdinesdaens Coenenens -. « 446 
effect of (Eng. F  sataeanen oaacupiaicdcedcasoes Kesenasie 198 
Dower: 
in lands o_o to purchase-money; mortgage 
EG Hadi ance GeeEeKe aebcckene WEbeiNeiesenseeen been 344 


Eminent domain: 
compensation necessary; highway taken for rail- 
road; law allowing property taken without com- 
pensation invalid ; liability for land taken without 


GREGORIO CURD on ciccks cosccssicccices 446 
measure of compensation for land taken for rail- 
DIED vchaddeteced dnicisiceney. saned. ‘deine -. B 
parties to notice; undivided part (Mich,)........ cone a 
Escape : 
liability of sheriff for; what is (Penn.).. seaxe ase WO 


Estoppel : 
right of foreign corporation to do business in Ohio; 


when person dealing with corporation estopped 
from denying right to contract (Ohio)........ ..... 344 
Eviction: 
(see Covenant.) 
Evidence: 
admission of, competent for one person; parol con- 
tract of; statute of frauds; warranty (Ct. App.).... 358 
declarations of grantors. when not (Ohio) .. ........ 250 
explanation of contents of letter, when allowed 
CM ccxwice creeband sedsnederes, 464,06000656 e008 12 
hypothetical questions allowed (Ct. App. D xs neuouced 38 
inspection of documents; letters written with a 
view to anticipated recente ; privileged commu- 
I Ginn 5000 ch8h sccescenicineceicsscezcces 266 
knowledge of jurors; ’ photographie copies; rape; 
character of prosecutrix (Mich.)........... ee 
loss of baggage; negligence (Ct. App.)................ 278 
of negligence (Pa.).... 381 


opinion as to value of services, how given; person 
performing services competent to give ene as 


IRD cencass. 060 06ns-cnengges voce ... & 
upon a question of punitive damages (Ct. App. Jesse 3a9 
Exemption: 
out of partnership stock not allowed (Nat. Bank 
Ras apnidanis <admestdeenccaccatscustnes 187 


partnership ‘property. when not allowed from (Ohio), 2% 
(see Fulse Imprisonment.) 


False imprisonment: 


advice of counsel; defense; evidence; one hewn 


CE cic Sedearnrcsercepedosdcnccceceses 203 
Foreign law: 
commission to take evidence (Eng.) saueves 3L 
damage; English ship; foreign soil (Eng. )iwccsee oe BL 
Forged instrument: 
negligence of holder in, in means indorser 
GORE, occ cccesccceess cescccncese one erates i7 
Forgery: 
inducing innocent ied to sign name of another 
| PN Se fore rer rerr Tr Tr rer rrr rT ee 41: 
Fraud : 
action for breach of contract; failure of considera- 
tion; money had and received (Eng.)..............- 395 
gift to wife in payment of equitable debt (Ohio) 25 
measure of damages; spend of vendee; sale of 
SE MAD 5 o6.cas dese cnndeunsentndcdeddd bekeswad Son 


Fraudulent conveyance: 
fraudulent deed not necessarily so as to subsequent 
creditors ; when fraudulent as to subsequent cred- 
itors (Penn.)....... 33 


Guaranty : 


re-issue of guarantee bonds: wliat is (Ct. App.)...... 359 
when contract enforceable (Penn.)...............- .- 832 


Habeas corpus: 
contempt of; erroneous decisions not reviewable by 


(CE, ADD). occ ccceds cvccscccecccccccccscecss secceces 12 
Highway: - 
adverse user ; dedication (Ct. App.)........-+--+++++ 18 
“old” roads; statutory snuntinnnibets (Ct. App.)....- 2935 
road crossings, what reference to, by poe rail- 
road act (Ct. App)...... 22 cose scene cocccceeccceces 


Homestead : 
boat cannot be made (Ohio). ............eeee-eeeeeee ee 413 


ape 
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Husband and wife: 
assault during coverture, wife suing husband after 
divorce for; effect of divorce (Eng. 
fruit of husband dealing with woperty of wife 
(Nat. Bank. Reg.). 


Insurance : 
condition against change of title and requiring proof 
of title ; fire policy (Ohio)................+ 
construction of condition ; fire policy ; “ forthwith,” 
means with reasonable diligence (Ct. mae es . & 
failure to disclose incumbrance (Md.).. 
tre policy, conditions in; right of insurer to cancel 
BD iigcic ced weieada dah < Comune heheh sth nd ebeil 
Gnaeteaiieis of, condition in (Md.) 378 (Wis.) 446 
gasoline; loss payable to mortgagee; when whole 
amount payable ; waiver of condition after loss 
Wis 


~ 


‘ 


( 

freight marine policy; jvint debtors, right of, as 
against creditor with notice, to be treated as prin- 
cipal and surety (Eng.)....... 


Judgment: 
jurisdiction, premature entry of, poets an pa 
larity ; service by publication (Wis.).. ‘ . 446 
(see Practice.) 
Jurisdiction : 


when adjudication in bankruptcy without, sus- 
Se Cee, Pes GONE s «502 cccnccesscince cvwsecees 7 
Lease: 
assignee when liable upon bankrupt’s; jury trial 
Te NE Das wad cane epednnsds. kacomeceneas 187 
interest of tenant; removal of sub-tenant from 
premises ; tenancy at will (Ohio)..................4. 345 
judgment secured on appeal (Ct. App.). ieeadaunas ae 
Lien: 
priority of (Ohio) 250 (Ct. App)..... +++. -++eeeee + ee .. 313 


Limitation: 
action to set aside discharge (Nat. Bank. Reg.)...... 187 
Lost will : 
contents of will not completely proved; declaration 
of testator; interested witness; presumption of 
revocation; probate (Eng.) 
(see Will.) 


Tunacy: 
burden of proof in cases of ; power of the courts in 
cases of; saansreneenenel of —_— and Doron 
(Md.)....... ‘ia 
Lunatic: 
contract by; liability of, forttorts (Penn.)... ........ 77 


Mandamus: 
when peremptory, not allowable (Ct. App.)..... ... 100 
Marine court: 
- a Fa ama tion in actions sagen aan vom eed 
App.) y wibe 2 


PAGE. 











Maritime lien: 
State laws giving, enforceable only in Federal court | 
a camenedea 46 
Married woman : ° 
has no pestatic tion in cases against New York city 
ee et re eee 295 
official c rreific ate of, conclusive (Penn.)........... .. 201 
Master and servant: 
contract of hiring; wrongful dismissal (Eng.)....... 396 


c cas ersion; privity of contract; sub-contractor 
SE Caen htacinc alates: bids keine ae eehenied Gaia: oe. Veal 267 
common employment; costs of appeal; liability of 
employer for negligence of fellow-workman ; ; prac- 
tice (Eng.) 
Mechanies’ lien: 
action to foreclose for — than $500 not appealable; 
consent of owner (Ct. App.).. are 
city of New York; statutory construc ‘tion. (Ct. 
App.) wid 600600 0.6 0:06 00:66 686045066 10 5bKO0 NS SS 0008 00600808 278 
Mercantile contract : 
construction; ‘*300 tons of ice to be shipped during 


the months of March 4 April” GED sk cccsdsecnce 199 
Mining: 


(see Nuisance.) 
Mortgage: 
agreement between mortgagor and mortgagee ; $ 
judgment creditor; mortgagee in possession ; ive 
chase of outstanding mortgages (Ohio) ... . . 282 
Mortgagor and mortgagee: 
(see Mortgage.) 
Municipal corporation: 
assessment for street improvements (Wis.) .......... 446 


National banks: 


PGE CIM adcdicneee ese. saddens,  ddevdanndar 202 
(see Banks.) 
Negligence : 

burden of proof: presumption of, from accident 
NS I SEE RARER EE RES IS 

cities, running railroad trains in; duty of railroad 
——— to children trespassing ; contributory 
TS ERE IS PIV IO 0. 2H 

= when not imputable to plaintiff (Ct. 

when rere of, question for jury (Ct. App.).... 330 


u 
= o - 





ietenan e — continued. 
while crossing railroad track (Ct. App.).. .......... 100 
horses, frightening of, by blowing ( Se: ‘. 77 
landlord, when not liable for act of tenant (Ohio)... . 250 
locomotive, liability of railway company for fires set 





WP CED an oascosasixcece sipcenacmie ete eaneaeneeen 15 
proximate cause of death ; what is (Ct App. we 38 
steamer running in roadstead (Eng.) . 199 
whistle, failure to blow at crossing (Penn. STE 15 

(see Coilision; Forged Instrument; Master and Servant ; 
Railroad.) 
Negotiable instrument : 
agency (Ohio) seas clh:3 ts sag tech tht hla Neca aks tn iene 250 
conversion ; estoppel ; money received by means of 
a forged indorsement; negligence in the custody 
and transmission of securities by post (Eng.) ...... 414 
u 


bona fide holder, who is not (Penn.) 2 
effect of alteration of promissory note; effect of 
fraud; what discharges security (Ohio) 250 
evidence of bad faith (Ohio) ...............2ecc00 sees 
indorsee, when not liable (Ct. App.) 
of bona fide holder without notice; title to (Ohio).. 
special INGOTROMCHE (PH)... osccccccccscsscecess svccsevs 
New York city : 
board of due ation, money raised for, belongs to 
city (Ct. App.).. 
claims on contrasts with department “ public in- 
struction; statutory construction (Ct. App. 
clerk of District Court; Laws 1873, chap. 335; statu- 
tory construction (Ct. App. 313, 
dismissal from police er | ee of member dis- 
missed to hearing (Ct. Ap 
interest on debt against city Gt. pS ree 330 
Notary public: 
acknow ledgment before (Nat. Bank. Reg.)........... 186 
Nuisance : 
custom ; liability of one mining for water so intro- 
duced from surface into another mine; removing 
ribs from mine (PORD.)... 2... .ccccesccoes ébasa: sane 202 





Order of arrest: 
(see Appeal.) 
Partition: 
remainderman must be in possession to maintain 
action for (Ct. App.) 


Partner 
(see Partnership.) 


Partnership: 
ad ere of deceased partners, 
Lg eee 
agreement against public policy; agreement be- 
tween partners; any member may form (Wis.).... 446 
goods obtained by fraud of partner, return of (Nat. 
BG TED oi: csnsnvnscdsacdanas. 6s5endaduabocdeiesea 
Passenger: 
carrier of (Pa ) 
right of, on railway train; may resist tested re- 
moval by fares (OC.. APD). 20. 000ccscceseconases «ose 100 
Payment: 
estoppel; fraudulent conyersion by State officers; of 
State bonea GR 3.4.0.c:000cdnsccan sneasassebaeeeee 413 
Practice : 
appealable order,what is not; appeal from null inde 
ment; order affecting procedure only (Ct. Ap 313 
final judgment ; judgment irregular in form; Ph 
eS RR Re 391 
motions, where made; motion by sheriff to deter- 
mine disposition of’ money wrew from execu- 
tion}; prior action pending (Ct. Arp. sadpedaa paauane 
proof of, withdrawal of (Nat. Bank 
“ADP al of cause from State to Federal court (Ct. 
cs cnene ake Seu eaROe ENTS 


liability of 


(Ct. App ,) 
writ of error, when not allowable CO, MODs 6occcsas. 13 
(see Appeal ; Master and Servant.) 
Principal and agent: 
(see Agency ; Agent.) 
Principal and surety : 


(see Insurance.) 
Promissory note: 
bona fide rights of indorsees (Penn.). ike: tag 
(see Negotiable Instrument. i 
Proof of debt: 


- (see Bankruptcy.) 


/ 
Quo warranto: 
attorney-general has discretion to bring (Ct. App.).. 


Railroad : 
acquirin ‘e * purposes of company; burden of 
proof ( t. 


a farm gates; duty of company as to sie 
used for its own convenience (Ct. App. 
horses, frightening of, by blowing,whistle (Penn. ¥ 77 
(see Negligence ; Passenger.) r 
Railway : 


(see Railroad.) 
Reference : 


compulsory, when not; waiver (Ct. App.)............ 13 
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Rel! 


congregation 


gious corporation: 


may change 








denominational 
when court will not interfere in, ons of diver- 


Stockholder: PAGE. 


of insurance company, liability of (Nat. Bank. Reg.), 187 
Suretyship: 


PAGE. 
name ; | 





SES SED vaes: aatscccencecess 313 firm ¢ reditor extending time of payment; partners 
| of dissolved Grm (Ct.- App.).....0 200-200 sscceee 278 
Salvage: surety discharged by death even after. r judgment; 
award for life salvage; inequitable agreement undertaking on appeal (Ct. App.)..... 359 
CEGE) cccce coeeces socece dietdbrauns 199 
Sheriff : | Taxation * 
escape, liability of sheriff’ for(Penn.). ... .  ...... 78 | of bankrupt funds (Nat. Bank. Reg.) . .............. 187 
Ship: | Telegraph companies: 
authority of agent authorized to receive cargo; con- | conditions as to repeating messages (Penn.) . 15 
tract of affreightment; general average; implied Tender 
warranty of seaworthiness; obligations of ship United States notes, when (Ohio)........ eeasccsccoce GN 
owners ; right of master and his agent to detain Trade-mark 
cargo for expenses incurred with respect to it ex- simulation of, what constitutes (Ct. App.) ...... 39 
clusively (Eng.)....... , 31. Trust: 
Ship-owner: trustee cannot buy on sale of property affecting trust 
conflict of law: liability for damage (Eng.)... 267 SPER cco. cacdccgennesunasdeseesestescess .. 279 
Shipping: Trust and trustee 
constables summoned only entitled to fees; not en- (see Trust.) 
titled to px rdienm fees for attendance on court of 
Over and Terminer (Ct. App.)... .. 265 ees: 
rope in ship follows keel (Penn.) 203 sury 
Speci is eT ee . rom burden of proof; what does not establish (Ct. App.), 296 
power of court to open and correct mistake in sale : 
sale of infant's real estate (Ct. App.) ; 391 Will 
Statute of frauds: construction of (Ohio), 251; (Ct. App.).... 
sale of tenant's fixtures; 29 Car. 2, ch. 3, $8 4, 17 heirs (Ohio), emndéennen 26> 
Eng.) 396 construction of contingent devise ; heir disinherited 
Statute of limitations: only by express terms (Penn.) ‘xense —_— 
action for goods sold; measure of damage Ol 1.) 378 execution; signature not at end; testator signing 
payment by note of thir ‘d party avoids atute ; effect after witnesses (Ct. App.).. 5 aig race eea eOege 427 
of subsequent payment by maker of note (Ct. | ‘remainder of land" (Ct. App.) cit awe eebes 359 
Arp . ° 13 (see Lost Will.) 
Stat ry construction: Witness 
(see Constitutional Lau immunity from annoyance by process (Ct. App.) 1 

















